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PKEFACE 


TO 


SECOND    EDITION. 


In  preparing  the  Second  Edition  of  this  work  for  the  press,  I 
have  done  all  in  my  power  to  show  my  sense  of  the  favorable 
manner  in  which  it  has  been  received,  and  to  increase  its 
utility.  I  have  examined  the  numerous  volumes  of  Reports 
which  have  appeared  both  in  England  and  this  country,  and 
have  availed  myself,  as  far  as  possible,  of  the  increased  atten- 
tion which  has  been  latterly  paid  to  the  subject.  This  has  led 
not  only  to  a  great  increase  of  matter,  but  to  changes  so  con- 
siderable in  the  arrangement  of  the  work,  that  I  have  found 
it  impossible  to  preserve  the  original  paging.  The  two  last 
chapters  are  entirely  new. 

The  principal  difficulty  which  I  encountered  in  preparing 
the  first  edition — the  difficulty  of  adapting  any  scientific  ar- 
rangement of  the  rules  of  compensation  to  the  technical  forms 
of  action  of  the  common  law — has  been  somewhat  increased 
by  the  great  changes  that  have  been  introduced  into  legal  pro- 
ceedings within  the  last  few  years.  New  York,  and  several  of 
the  sister  States,  have  adopted  a  system  of  pleading  which 
amounts  to  a  total  subversion  of  the  common  law  procedure ; 
and  Massachusetts  has  made  very  serious  innovations  on  it. 
We  are  evidently  in  the  midst  of  a  revolution  which,  in  our 
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own  time,  will  not  only  efface  most  of  the  distinctions  between 
law  and  equity,  but  will  completely  sweep  away  the  common 
law  so  far  as  its  forms  of  proceeding  are  concerned,  and  in  so 
doing  work  a  change  in  the  administration  of  justice,  far  more 
complete  than  was  ever  before  effected  in  so  short  a  period. 
Our  example  and  influence  are  already  making  themselves 
felt  in  England;  and  the  alterations  there,  though  perhaps 
they  will  be  more  cautiously  made,  bid  fair  to  be  not  much 
less  sweeping. 

Convinced,  as  I  have  long  been,  that  these  changes — al- 
though attended  by  the  evils  which  always  wait  upon  great 
and  sudden  modifications  of  existing  arrangements,  evils 
aggravated  in  this  case  in  our  country  by  our  tendency  to  act 
rather  with  energy  and  vigor  than  with  caution  and  delibera- 
tion— still,  that  these  changes  will  finally  establish  our  juris- 
prudence on  a  basis  more  intelligible,  more  harmonious,  more 
beneficial,  I  cannot  in  any  sense  regret  their  introduction. 

For  the  time  being,  however,  in  regard  to  the  order  and  ar- 
rangement of  this  work,  I  have  felt  the  full  inconvenience  re- 
sulting from  the  present  chaotic  state  of  our  procedure.  I  have 
endeavored  to  avoid  it  as  far  as  possible  by  keeping  steadily  in 
view  what  is  manifestly  the  inevitable  result  of  the  experiments 
now  going  on,  viz. ;  the  final  and  total  abrogation  of  the  forms 
of  the  common  law  both  in  England  and  America.  When 
that  end  is  at  length  attained,  and  when  the  application  for 
redress  shall  be  made  to  depend  solely  on  the  right,  then,  and 
not  till  then,  it  will  be  easy  to  classify  and  arrange  the  rules 
governing  the  measure  of  relief  in  a  manner  that  shall  be  at 
once  legal  and  logical ;  that  shall  satisfy  the  technical  demands 
of  the  mere  practitioner,  and  at  the  same  time  gratify  that 
love  of  reason  and  justice  which  animates  the  mind  of  him 
who  desires  to  find  something  in  the  law  besides  a  mere  collec- 
tion of  abstract  and  arbitrary  rules. 

New  York,  July,  1862. 
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A  TREATISE 


OR 


MEASURE  OF  DAMAGES. 


INTKODUCTION. 


.V.*      v 


The  only  work  which  our  libraries  contain  on  the  subject  of 
the  Rule  or  Measure  of  Damages,  is  that  by  Sayer,*  published 
in  the  last  century ;  it  covers,  however,  but  a  very  small 
portion  of  the  ground  now  embraced  by  this  branch  of  the 
law,  and  is  of  scarcely  any  value  to  the  American  student,  f 
No  serious  attempt  seems  indeed  to  have  been  made  to  reduce 
the  rule  of  damages  to  principle,  till  a  comparatively  recent 
period.  Lord  Kaims  says,  in  his  Principles  of  Equity  :  "  In  the 
English  courts  of  common  law,  there  is  no  accurate  distinction 
made  between  damage  certain  and  uncertain.  Damages  are 
taxed  by  the  jury,  who  give  such  damages,  as  in  conscience 
they  think  sufficient  to  make  up  jthe  loss,  without  regarding  any 
precise  rule."J  This  was  written  less  than  a  century  ago.  la 
an  action  for  an  escape,  tried  in  1776,  Lord  Ch.  J.  Wilmot  said, 
"  in  actions  on  the  case  the  damages  are  totally  uncertain  and 
at  large."§  It  is  almost  superfluous  to  say,  that  no  such  arbi- 
trary discretion  is  now  tolerated,  except  in  a  very  limited  class 
of  cases,  if,  indeed,  it  can  be  properly  said  to  exist  at  all.I 

The  tribunals  of  justice,  both  in  England  and  America,  have 
for  some  time  assiduously  labored  to  reduce  this  branch  of  our 

*  The  Law  of  Damages,  by  Joseph  Sayer,  Serjeant  at  Law,  London,  1770. 

t  The  second  volume  of  Mr.  Greenleafs  excellent  work  on  Evidence,  p.  209,  con- 
tains a  chapter  on  Damages,  in  which  will  be  fonnd  far  the  best  view  of  the  subject 
that  has  ever  yet  been  taken,  but  the  space  allotted  to  it  forbade  anything  but  a  rapid 
and  general  survey. 

X  2d  edition,  1767,  p.  78,  in  notes. 

§  Ravenscroft  v*.  Eyles,  2  Wils,  295. 

|  "  It  is  desirable,"  says  the  Supreme  Court  of  Massachusetts,  "  to  have  as  definite 
and  precise  rules  upon  the  subject  of  damages  as  are  practicable." — Batchelder  vs. 
Sturgis,  8  Cush.,  201.  "A  proper  administration  of  justice, "  says  the  Supreme  Court 
of  Louisiana,  "requires  that  the  rules  established  by  law  for  the  assessment  of  dam- 
ages, should  be  adhered  to." — Arrowsmiih  vs.  Gordon;  8  La.  Ann.  B.t  105. 


4  nrttofmcnoN. 

v..    * 

law  to  fixed  rides ;  and/in  the  present  condition  of  onr  jurispru- 
dence it  may  be  considered  surprising  that  the  subject  has  not 
received  more  Attention  from  our  text  writers. 

The  amount*  of  Damages,  or,  in  other  words,  the  pecuniary 
compensation-  'awarded  by  tribunals  of  justice,  in  the  widest 
acceptation  of  the  term,  embraces  almost  the  whole  field  of 
legal  •feSress ;  and  a  treatise  on  the  subject  of  the  rules  which 
,  govern  the  amount  of  damages,  if  considered  in  their  largest  and 
.\  "most  general  sense,  would  include  nearly  the  entire  philosophy 
"V*of  the  Law.  I  use  here  the  term  Law,  in  contradistinction  to 
•  Equity.  In  taking  a  broad  and  general  view  of  the  matter  of 
damages,  we  should  necessarily  be  led  to  consider  questions 
which  lie  at  the  very  basis  of  our  system  of  jurisprudence  ;  to 
what  extent  compensation  ought  on  principle  to  be  carried ; 
whether  full  and  complete  remuneration  should  be  provided 
for  every  case  of  civil  injury ;  or  whether,  as  now,  the  repara- 
tion should  be  confined  within  much  narrower  limits.  Again, 
for  what  particular  wrongs  reparation  should  be  provided. 
Should  the  crime  of  seduction  be  punished  by  a  civil  action 
founded  on  a  fiction  of  service  f  Should  the  injured  husband 
have  compensation  in  an  action  for  criminal  conversation  ?  In 
what  cases  should  redress  be  furnished  for  slanderous  or  libel- 
lous publications  ?  Ought  the  malicious  refusal  to  fulfill  contracts 
for  the  mere  payment  of  money  be  more  severely  punished 
than  honest  incapacity?  Should  there  be  any  reparation  for  a 
frivolous  and  vexatious  suit  beyond  the  costs,  or  should  further 
redress,  as  now,  be  confined  to  cases  of  malicious  prosecution! 
Should  a  merely  false  representation  as  to  the  credit  of  a  third 
party,  be  allowed  to  be  made  with  impunity,  or  should  it  be  ne- 
cessary, as  now,  to  show  also  a  fraudulent  intent  f  In  what  cases 
should  provision  be  made  for  the  counsel  fees  of  the  prevailing 
party  f 

These  and  similar  inquiries  would,  as  I  say,  embrace  almost 
the  whole  philosophy  of  legal  relief.  But  I  have  by  no  means 
in  this  volume  intended  to  occupy  ground  so  extensive,  or  to 
discuss  questions  so  theoretical.  My  aim  has  been  more  limit- 
ed ;  and  if  much  humbler,  at  least  I  hope  more  practically 
useful. 

My  purpose  has  been  to  examine  those  cases  only,  where  a 
wrong  having  been  done,  or,  in  technical  language,  a  right  of 
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action  existing,  the  question  remains,  What  is  the  amount  of 
compensation  to  be  awarded  ?  In  other  words,  what  is  the  rule 
or  measure  of  damages  in  courts  of  law  ? 

In  doing  this,  my  principal  purpose  has  been,  to  present  the 
law  as  it  is ;  while,  at  the  same  time,  I  have  thought  it  my  duty 
to  exhibit  the  contradictions  and  discrepancies  which  exist  in 
this,  as  indeed  in  almost  every  part  of  our  jurisprudence ;  and 
which  must  exist,  so  long  as  those  changes  take  place  in  the 
administration  of  justice,  which  sometimes  furnish  a  theme  for 
well-grounded  censure,  but  more  frequently  exhibit  its  capacity 
of  self-adaptation  to  the  perpetual  fluctuations  of  our  social  and 
commercial  condition. 

In  preparing  the  work,  my  chief  embarrassment  has  arisen 
from  the  difficulty  of  making  a  proper  and  scientific  division  of 
the  subject.  The  whole  arrangement  of  our  Anglo-American 
jurisprudence ;  the  primary  distinction  between  law  and  equi- 
ty ;  and  the  subordinate  divisions  of  the  forms  of  action  at  law 
are  so  purely  arbitrary  and  technical,  that  it  is  almost  impossi- 
ble to  prepare  a  treatise  on  a  subject  as  extensive  as  that  of  the 
measure  of  damages,  which  shall  be  at  once  useful  and  logically 
arranged.  To  be  useful,  it  must,  to  a  very  considerable  extent, 
at  all  events,  conform  to  those  arbitrary  divisions  which  are 
altogether  independent  of  any  scientific  analysis,  and  very  fre- 
quently in  direct  conflict  with  logical  order.  Conscious  of 
the  difficulty,  yet  seeing  no  mode  to  avoid  it  altogether,  I 
have  endeavored,  as  far  as  possible,  to  make  my  treatment  of 
the  subject  correspond  with  that  which  Blackstone  originally 
adopted,  and  which  subsequent  writers  on  our  law  have  gene- 
rally followed. 

I  have  again  been  embarrassed  by  the  extent  of  the  subject. 
There  is  a  very  evident  distinction  between  the  cause  of  action 
and  the  measure  of  damages;  in  other  words,  between  the 
right  of  recovery  and  the  amount  of  compensation ;  and  yet  as 
most  actions  at  law  result  in  damages,  it  is  by  no  means  easy  in 
all  cases  to  define  what  properly  belongs  to  each.  "  The  rules 
on  the  subject  of  damages,"  says  one  of  the  great  French  civil- 
ians, with  his  usual  clearness,  "  regard  either  whether  they  are 
due  at  all,  or  of  what  they  consist.  The  first  question  is  one  of 
law,  which  depends  on  whether  the  party  charged  is  liable  or  not. 
This  being  determined,  the  second  question  remains ;  namely, 
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to  discriminate,  with  regard  to  the  damages  sustained,  between 
that  portion  which  is  to  be  made  good  and  that  which  is  to  be 
borne  by  tl^e  sufferer."* 

This  division,  very  clear  and  simple  in  theory,  it  will  not 
always  be  found  easy  to  reduce  to  practice. 

Another  source  of  difficulty  has  arisen  from  the  fact  that 
some  parts  of  the  subject  have  been  already  treated  with  great 
fullness  and  ability.  Benecke's  and  Stevens's  works  on  indem- 
nity and  average  exhaust  that  branch  of  the  law  of  damages 
which  relates  to  insurance.  The  various  books  on  Set-off, 
among  which  is  Mr.  Barbour's  valuable  treatise,  and  the  late 
Mr.  Graham's  work  on  New  Trials,  equally  cover  the  whole 
subject  so  far  as  they  go.  And  where  I  have  found  the  ground 
thus  occupied,  I  have  contented  myself  with  a  very  general 
survey. 

In  preparing  the  work  I  have  endeavored,  as  far  as  possible, 
to  extract  some  general  and  reasonable  rule,  from  cases  often 
conflicting  and  discrepant ;  but  as  the  subject,  in  any  connected 
form,  is  almost  entirely  new,  I  have  thought  that  I  should  best 
serve  the  bar,  and  at  the  same  time  most  efficiently  contribute 
to  a  generalization  of  the  whole  matter,  by  giving  the  decisions 
Sufficiently  at  large  to  show  the  principle  which  they  seek  to 
establish,  instead  of  contenting  myself  with  a  brief  reference. 
This  course  may  undoubtedly,  in  some  cases,  lead  to  prolixity ; 
but  it  seems  to  me  to  be  attended  by  more  than  counter-balan- 
cing benefits. 

Our  law  is  so  truly  to  be  found  in  our  reports,  that  it  seems 
to  me  always  better  to  give  the  very  words  of  judicial  opinions, 
than  to  attempt  to  put  them  in  different  language.  In  regard 
to  the  subject  of  damages,  too,  this  course  has  seemed  to  me 
particularly  expedient.  It  is  in  the  course  of  a  trial,  that  ques- 
tions of  this  class  generally  present  themselves ;  and  while  I 
have  endeavored  to  clear  the  way  to  a  correct  appreciation  of 

*  "Toutcs  los  regies  de  la  matiere  des  dominates  et  interSte  regardent,  on  la  ques- 
tion de  scavoir  s'il  en  est  du,  on  celle  de  scavoir  en  quoi  ils  consistent.  La  question  s'il 
est  du  des  dommagee  et  intereta  est  toujours  tine .  question  de  droit  qui  depend  de 
scavoir  b\  celui  a  qui  on  les  impute  doit  en  etre  tenu.  *  *  Cette  premiere  question  de 
scavoir  s'il  est  du  des  dommages  et  intcrdts  Itant  decidee,  e'en  est  une  seconde,  <!e  sca- 
voir en  quoi  ils  consistent,  e'est  a  dire  de  discerner  dans  toute  l'dtendue  du  dommage 
qui  est  arrive*  ce  qui  doit  en  etre  impute  a  celui  qui  est  oblige1  de  dedommager,  et  ce 
qm  ne  doit  pas  lui  etre  imputed"— Dotwti,  Loix  Civile*,  Lee.  Ill,  TU.  5,  Sec.  //.,  §  2. 
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the  whole  subject,  ray  especial  object  has  been  to  make  a  work 
which  should  be  practically  useful  at  nisi  prius. 

I  have  found  another  reason  for  this  course,  in  the  unsettled 
state  of  this  branch  of  the  law.  The  contradictions  are  so  nu- 
merous, the  discrepancies  so  great,  and  the  subject,  in  a  con- 
nected shape,  so  new,  that  I  have  hesitated  to  affirm  any  posi- 
tion, without  citing  my  authority  at  large.  And  in  collating 
the  decisions,  I  have  found  so  much  variance  of  opinion  in  the 
numerous  tribunals  which  follow  the  course  of  the  common 
law,  that  it  is  with  great  difficulty,  in  many  cases,  that  I  have 
been  able  to  do  more  than  state  the  doubts  as  they  exist. 

I  have  endeavored  to  point  out  the  analogies  of  this  branch 
of  the  science,  not  only  in  our  own  system,  but  by  going  back 
to  the  great  original  of  jurisprudence,  the  civil  law,  and  also  by 
reference  to  the  more  eminent  judicial  writers  of  France ;  and 
I  can  only  wish  that  I  had  leisure  to  make  this  part  of  the  work 
more  full  and  complete.  I  have  had  constantly  in  my  mind 
the  precept  and  example  of  the  late  lamented  Story  ;*  but  no 
one  can  be  more  sensible  than  myself  of  the  immense  disparity 
between  the  models  of  the  master  and  the  efforts  of  the  pupil. 

I  suggest  these  various  considerations  by  way  of  an  antici- 
pated excuse  for  the  many  errors  and  imperfections  which  I  am 
but  too  sensible  this  work  must  present,  and  I  throw  myself 
upon  the  candid  and  indulgent  consideration  of  a  very  learned 
and  able  profession. f 

*  "There  is  a  remarkable  difference,  in  the  manner  of  treating  juridical  subjects, 
between  the  foreign  and  the  English  jurists.  The  former  almost  universally  discuss 
every  subject  with  an  elaborate  theoretical  fullness  and  accuracy,  and  ascend  to  the 
elementary  principles  of  each  particular  branch  of  the  science.  The  latter,  with  a  few 
exceptions,  write  practical  treatises,  which  contain  little  more  than  a  collection  of  the 
principles  laid  down  in  the  adjudged  cases,  with  scarcely  an  attempt  to  illustrate  them 
by  any  general  reasoning,  or  even  to  follow  them  out  into  collateral  consequences.  In 
short,  these  treatises  are  little  more  than  full  indexes  to  the  reports,  arranged  under 
the  appropriate  heads;  and  the  materials  are  often  tied  together  by  very  slender 
threads  of  connection.  They  are  better  adapted  to  those  to  whom  the  science  is  famil- 
iar, than  to  instruct  others  in  its  elements.  It  appears  to  me  that  the  union  of  these 
two  plans  would  be  a  great  improvement  in  our  law  treatises,  and  would  afford  no  in- 
considerable assistance  to  students  in  mastering  the  higher  branches  of  their  profes- 
sion."— Story,  Pref.  to  Com.  on  Bailments. 

t  A  serious  difficulty  has  arisen  from  the  fact  that  the  digests  of  the  reports 
afford  but  little  aid.  There  is,  I  believe,  in  no  one  of  them  any  such  head  as  "  Rule  or 
Measure  of  Damages."  Wharton'B  Pennsylvania  Digest,  (Ed.  1886,)  has  not  even  any 
head  of  u  Damages  /'  and  Ilarrison'B,  the  most  complete  of  all,  has,  under  the  bead  of 
"Damages,"  only  a  very  inconsiderable  number  of emm*  It  hm  been  necessary,  there- 
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I  do  not  at  all  flatter  myself  with  the  hope  of  complete  suc- 
cess. But  if  this  volume  tend  in  any  degree  to  reduce  to  great- 
er certainty  this  department  of  our  jurisprudence — to  stimulate 
the  inquiries,  or  to  abridge  the  toil  of  those  who  painfully  de- 
vote themselves  to  the  great  science  of  justice — my  labor  will 
be  abundantly  repaid* 

fore,  to  go  through  the  index  to  each  volume  of  reports  separately,  which,  considering 
our  muttorwn  camdorum  onus,  is  not  a  holiday  task.  I  hope  our  reporters  and  digest- 
ers may  hereafter  think  it  not  improper  to  reserve  one  head  for  the  Bole  or  Measure 
of  Damages. 

*  I  think  I  cannot  err  in  subjoining  here  an  extract  from  a  letter  written  by  the 
late  Mr.  Justice  Story,  stating  his  opinion  of  the  value  of  a  work  like  the  present,  if 
properly  executed. 

Cambridge  November  7, 1844. 
My  Dxab  Sib  : 

In  reply  to  your  letter  I  beg  to  say,  that  I  think  a  book  on  the  Law  and  Bules  of 
Damages  would  be  of  great  utility  to  the  profession,  and  would  supply  a  deficiency 
which  is  constantly  felt  and  lamented.  I  know  of  no  book  that  treats  of  the  subject  at 
once  fully,  accurately,  and  with  suitable  distinctions  and  expositions  of  principles. 
The  authorities,  either  in  England  or  America,  are  not  in  entire  harmony  with  each 
other ;  and  different  States  have  apparently  adopted  different  rules  in  the  same  olass  of 
cases.  We  want  a  thorough  analysis  of  the  whole  subject,  with  all  the  lights  of  the 
modern  authorities. 

JOSEPH  STORY. 


CHAPTER  I. 

GENERAL  VIEW  OF  THE  SUBJECT. 

Distinction  between  Common  Law  and  Equity,  as  to  the  relief  given. — Origin  of  dama- 
ges.— Different  principles  on  which  different  systems  of  jurisprudence  act  in  award- 
ing damages. — That  of  the  English  and  American  systems  is  Compensation. — 
Nature  and  extent  of  this  compensation  generally. — Difficulties  arising  from  the 
Forms  of  action. 

The  subjects  of  legal  investigation,  when  practically  consid- 
ered, generally  resolve  themselves  into  three  great  heads  of  in- 
quiry ;  the  right  of  the  parties  or  the  cause  of  action,  the  forms 
of  proceeding,  and  the  mode  of  relief.  It  is  of  the  last  only  of 
these  three  divisions,  that  these  pages  are  intended  to  treat ; 
nor  are  they  intended  to  discuss  the  whole  topic  of  redress ;  on 
the  contrary,  they  will  be  confined  to  a  single  branch  of  this 
extensive  subject. 

The  relief  afforded  by  a  tribunal,  may  be  either  preventive 
or  remedial.  If  remedial  it  may  again  be  either  specific,  or  it 
may.  consist  in  the  mere  award  of  pecuniary  remuneration. 

The  Common  Law,  as  it  exists  in  England  and  in  the  United 
States,  is  generally  remedial  in  its  character,  and  its  remedies 
are  of  a  pecuniary  description.  It  has  few  preventive  powers ; 
it  can  rarely  compel  the  performance  of  contracts  specifically ; 
its  relief,  for  the  most  part,  consists  in  the  award  of  pecuniary 
damages.  Whether  it  punishes  wrongs,  or  remunerates  for 
breach  of  contract,  in  either  case  its  judgment  simply  makes 
compensation,  by  awarding  damages  to  the  sufferer.* 

The  rules  which  in  this  matter  govern  its  action,  the  amount 
of  compensation  awarded  by  Common  Law  tribunals,  or,  in 


*  And  all  the  questions  growing  out  of  these  subjects  are  investigated  in  one  and 
the  same  proceeding.  "  It  is  incident  to  every  Common  Law  complaint  of  injury  and 
damage,  that  the  existence  of  the  injury,  the  right  to  compensation,  and  the  amount 
of  damage  alleged  to  have  been  sustained,  are  tried  and  decided  in  one  proceeding  and 
upon  one  trial."— .Em*  and  West  India  Docks  vs.  GattU;  15  Jvr.,  201. 
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other  words,  the  Measure  of  Damages  will  be  the  subject  of  this 
treatise. 

A  mere  enumeration  of  the  forms  of  action  and  proceedings 
at  common  law,  is  sufficient  to  show  that  the  powers  of  these 
tribunals  are  almost  solely  remedial,  and  confined,  with  few  ex- 
ceptions, to  the  infliction  of  pecuniary  damages. 

Equity  operates  by  injunction;  it  restrains  the  aggressor 
from  the  contemplated  violation  of  right ;  it  gives  specific  re- 
lief by  decreeing  the  very  thing  to  be  done  which  was  agreed 
to  be  done ;  it  compels  the  unwilling  party  to  give  testimony ; 
it  executes  trusts,  expounds  testaments,  and  adapts  its  plas- 
tic hand  with  ease,  to  the  varied  wants  and  complaints  of  man 
in  a  state  of  society.  But,  as  a  general  rule,  it  refrains  from 
awarding  pecuniary  reparation  for  damage  sustained.* 

With  the  Common  Law  the  case  is  very  different.  The 
end  at  which  it  arrives  is,  in  almost  all  instances,  one  and  the 
same ;  in  the  actions  founded  upon  contract,  account,  assumpsit, 
covenant,  debt,  the  only  object  of  the  plaintiff  is  to  obtain,  and 
the  only  power  of  the  court  is  to  make  a  judgment  awarding  a 
certain  amount  of  money,  by  way  of  redress  for  the  breach  of  the 
agreement.  In  the  case  of  an  action  brought  for  the  breach  of 
a  contract  for  the  payment  of  money  only,  a  suit  for  damages 
does,  indeed,  as  Lord  Mansfield  has  observed,f  from  the  nature 
of  the  case,  become  a  suit  for  specific  performance.  But  this 
is  almost  the  only  instance  where  a  suit  at  law  compels  the 
very  thing  to  be  done  which  the  defendant  agreed  to  do.    ' 

In  the  aetions  of  tort,  case  and  trespass,  trover,  replevin 
and  detinue,  the  rule  is  the  same,  with  the  exception  that  in 
the  two  latter  the  law  makes  a  feeble  and  partial  attempt  to 
enforce  the  return  of  the  specific  chattels,  for  the  taking  or 
detention  of  which,  the  suit  is  brought. 

To  this  general  rule,  however,  there  are  some  further  ex- 
ceptions, which  must  be  borne  in  mind. 

*  It  is  true,  that  a  Court  of  Equity  will  sometimes  give  damages  in  lieu  of  the 
specific  performance  of  a  contract,  but  that  is  only,  as  a  general  rule,  where  it  has 
obtained  jurisdiction  of  the  cause  on  other  grounds. —  WiswaU  vs.  McGown,  2  Barb. 
&  C.  £.,  270.  V 

t  Robinson  vs.  Bland,  2  Burr.  1077, 1086. — "  Where  assumpsit  proceeds  on  a  de- 
mand of  money,  it  is  in  truth  and  Bubstance,  and  so  taken  in  some  of  the  cases  a  more 
special  action  of  Debt;  for  where  the  demand  is  for  the  payment  of  a  sum  of  money,  it 
is  a  technical  fiction  to  call  the  sum  recovered  Damages;  it  is  the  specific  debt,  and  the 
jury  give  the  specific  thing  demanded."— Lord  Loughborough  in  Rudder  vs.  JPrioe, 
1  JK  SL%  547. 
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In  the  action  of  ejectment,  and  in  the  proceedings  to  recover 
dower,  as  well  as  in  cases  of  nuisance  by  abating  the  grievance 
complained  of,  the  common  law  gives  a  specific  remedy.  By 
the  proceedings  of  quo  warranto,  mandamus  and  prohibition,* 
and  the  great  writ  of  habeas  corpus  also,  these  tribunals  exercise 
powers  very  analogous  to  those  of  a  court  of  equity.  But  of 
these,  so  far  as  tbey  belong  to  our  subject,  more  particularly 
hereafter. 

Blackstone,  in  his  Commentaries,  ranks  damages  among  that 
"  species  of  property  that  is  acquired  and  lost  by  suit  and  judg- 
ment at  law."  "  The  primary  right  to  a  satisfaction  for  injuries, 
is  given  by  the  law  of  nature,  and  the  suit  is  only  the  means  of 
ascertaining  apd  recovering  that  satisfaction."  "  The  injured  par- 
ty has  unquestionably  a  vague  and  indeterminate  right  to  some 
damages  or  other,  the  instant  he  receives  the  injury,  and  the 
verdict  of  the  jurors,  and  the  judgment  of  the  court  thereupon, 
do  not,  in  this  case,  so  properly  vest  a  new  title  in  him,  as  fix 
and  ascertain  the  old  one.    They  do  not  give,  but  define  the 

right."t 

It  is  of  the  rules  which  govern  this  species  of  property  that 

I  propose  to  treat  in  this  volume,  under  the  name  of  the  Mea- 
sure of  Damages ;  and  I  arrange  the  subject  in  an  order  of 
which  the  following  is  a  general  outline.  The  origin  of  Dam- 
ages under  the  English  system,  and  the  Tribunals  by  which 
they  are  now  imposed.  The  general  principles  by  which  they 
are  regulated.  The  Measure  of  Damages  in  particular  cases. 
Set-off,  Eecoupment  and  Mitigation,  of  Damages.  The  rule  of 
Damages  under  special  statutes.  The  control  exercised  by  the 
Court  over  the  Jury  in  regard  to  Damages.  Pleading,  Practice 
and  Evidence,  as  applicable  to  the  subject. 

In  investigating  the  origin  of  our  present  system  of  pecu- 
niary compensation,  it  is  not  difficult  to  trace  it  back  to  those 
Anglo-Saxons,  whose  marked  and  peculiar  character  has  so 
deeply  impressed  itself  on  every  quarter  of  the  globe. 

Under  the  civil  law  we  shall  see  hereafter  that  the  rights 
and  remedies  of  the  subjects  of  the  Imperial  Government  of 
Home,  were  carefully  protected  in  regard  to  the  matters  of 
which  we  now  speak.    But  when  that  beautiiul  and  elaborate 

*  And  the  ancient  and  now  obsolete  writ  of  ettrepemmt. 
t  Book  II.,  chap.  20,  p.  488. 
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structure  shared  the  fate  of  its  creators,  the  rules  of  right  sank  with 
it,  and  the  law  but  slowly  emerged  from  the  wreck  and  chaos 
of  empire.  For  nearly  ten  centuries  the  intellectual  progress 
of  Europe  was  arrested,  or  retarded,  and  during  that  period 
the  earlier  processes  of  civilization  had  necessarily  to  be  worked 
out  anew. 

English  jurisprudence  finds  its  earliest  monument  in  the 
sixth  century,  in  the  laws  of  Ethelbert,  king  of  Kent ;  and  this 
code  known  as  Leges  jEthetbirhti  illustrates  our  present  subject 
too  curiously  to  be  unnoticed  here. 

In  this  code  we  find  the  attention  of  the  law  giver  confined 
almost  exclusively  to  wrongs,  or,  as  we  would  now  say,  to  actions 
of  tort ;  and  the  Were,  Weregildum,  or  Weregild,  literally  a 
man's  money,  or  the  price  of  a  man,  is  the  earliest  award  of 
damages  to  be  found  in  our  jurisprudence.  The  antiquity  of 
compositions  for  murder  is  illustrated  by  Homer,  where,  in 
the  description  of  the  shield  of  Achilles,  two  disputants  are 
represented  wrangling  before  the  judge  for  the  weregild  or 

price  of  blood,  stvexa  noiryg  ardQog  ano<pdi/uevov* 

"The  passion  of  revenge,"  says  Mr.  Hallam,  "always 
v  among  the  most  ungovernable  in  human  nature,  acts  with  such 
violence  upon  barbarians  that  it  is  utterly  beyond  the  control 
of  their  imperfect  arrangements  of  polity.  It  seems  to  them  no 
part  of  the  social  compact  to  sacrifice  the  privileges  which  na- 
ture has  placed  in  the  arm  of  valor.  Gradually,  however,  these 
fiercer  feelings  are  blunted,  and  another  passion,  hardly  less 
powerful  than  resentment,  is  brought  to  play  in  a  contrary  di- 
rection. The  earlier  object  of  jurisprudence  is  to  establish  a 
fixed  atonement  for  injuries,  as  much  for  the  preservation  of 
tranquility  as  the  prevention  of  crime.  Such  were  the  were- 
gilds  of  the  Barbaric  Codes."f 

"Damages,"  says  Sir  Francis  Palgrave,  "recovered  in  a 
civil  action  for  an  assault,  or  any  personal  injury  not  being  a 
felonious  act,  correspond  to  the  Anglo-Saxon  Were.    When 

*  Hallam's  Middle  Ages,  Vol.  I.,  p.  154,  Chap.  II.,  Part  II. 

f  Hallam  ut  Supra.  "  La  Composition,"  says  Giiizot,  "est  le  premier  pas  de  la 
legislation  criminelle  hors  da  regime  de  la  vengeance  personnelle.  *  *  La  composi- 
tion est  nne  tentative  ponr  substitucr  nn  regime  legal  a  la  guerre ;  o'est  la  faculte  don- 
nec  a  l'offenseur  de  se  mettre,  en  payant  nne  certaine  somme  a  l'abri  de  la  vengeance 
de  r offense" ;  elle  impose  a  l'offense"  l'obligation  de  renoncer  a  l'emploi  de  la  force."— 
Hist,  de  la  Civilization  en  France,  Tome  1,  pp.  275  and  276. 
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Alfred  enacts  that  the  seduction  of  the  wife  of  a  Twelf  Haend- 
man,  or  an  Eorl,  is  to  be  compensated  by  payment  of  one  hun- 
dred and  twenty  shillings ;  of  the  wife  of  a  Six  Haendman,  by 
payment  of  an  hundred  shillings ;  and  of  the  wife  of  a  Ceorl, 
by  payment  of  forty  shillings  ;  he  does  nothing  more  whatever, 
than  fix  and  declare  the  amount  of  the  verdict,  instead  of  leav- 
ing the  assessment  of  damages,  as  we  do,  to  the  direction  of  the 
judge  and  the  discretion  of  the  jury."* 

TBe  Were  is  not  to  be  confounded  with  Jthe  TFi'te,  the  one 
answering  to  our  civil  damages  for  personal  trespasses,!  the  other 
to  our  criminal  mulct  or  fine.  It  is  to  both  the  were  and  the 
wite  that  Tacitus  refers ;  when  speaking  of  the  Germans,  he 
says :  "  JSed  et  levioribus  delicti* pro  modo poena;  equorum  pe- 
corwmque  numero  eorwictimultantur^pars  multm  regi  vel  ci/oi- 
tati,  pars  ipsi  qui  vindicatur,  vel  propinquis  ejus  exsolmtwr"% 

It  is  a  curious  fact,  that  the  laws  of  remote  and  barbarous 
periods,  show  the  most  minute  care  in  fixing  the  amount  of 
compensation  to  be  recovered  by  way  of  damages. 

We  have  the  laws  of  twelve  Anglo-Saxon  monarchs,  from 
tthe  middle  of  the  sixth  century  to  the  Norman  conquest.  Of 
he  se,  the  earliest,  as  I  have  said,  are  those  of  Ethelbert,  in  the 
latter  part  of  the  sixth  century ;  and  his  application  of  the  Were, 
or,  in  other  words,  his  rule  of  damages,  is  singularly  minute. 

"  If  the  hair  be  plucked,  or  pulled,  let  fifty  sceattas  §  be  paid 

•*  Palgrave'B  Bise  and  Progress  of  the  English  Commonwealth,  Vol.  I.,  pp.  205 
and  82. 

t  "  The  Wite  was  a  penalty  paid  to  the  crown  by  a  murderer.  The  Were  was  the 
line  a  murderer  had  to  pay  to  the  family,  or  relatives  of  the  deceased,  and  the  Wite 
was  the  fine  paid  to  the  magistrate  who  presided  over  the  district  where  the  murder 
was  perpetrated.  Thus  the  Wite  was  the  satisfaction  to  be  rendered  to  the  communi- 
ty for  the  public  wrong  which  had  been  committed,  as  the  Were  was  to  the  family  for 
their  private  injury." — JBoeworWe  Anglo-Saxon  Dictionary,  in  voc.  Were  and  Wite. 
Dr.  Lappenberg,  in  his  history  of  England  under  the  Anglo-Saxon  Kings,  (see  B. 
Thorpe's  Translation,  London,  1845,  Vol.  II.,  p.  886,  Particular  and  Penal  Law*,)  men- 
tions several  other  lines  imposed,  besides  the  Were  and  the  Wite,  in  cases  of  homicide. 
He  says :  "  The  relations  of  the  slain  received  the  whole  wergild  annexed  te  his  rank 
in  the  community."  "  Previously  to  paying  the  wergild,  the  king's  mund,  a  nne  to 
the  king,  for  the  breach  of  his  protection  was  to  be  levied — after  which,  within  twenty- 
one  days,  the  kealsfang,  (apprehensio  colli,  collistrigium,)  a  mulct  in  commutation  of 
the  pillory,  or  some  similar  punishment,  was  to  be  discharged,  and  after  that,  within 
twenty-one  dayB,  the  maribot,  or  indemnity  to  the  Lord  of  the  slain  for  the  loss  of  his 
man.  In  addition  to  all  these,  there  was  still  \hzfyht  wite,  due  to  the  crown  for  the 
breach  of  the  peace,  which,  as  well  as  the  maribot,  could  never  be  remitted." 

%  Do  Moribus,  c  12.    Palgrave,  L,  p.  99. 

g  A  silver  coin,  weight  19  gr.    Vide  Hawkins's  English  Silver  Coins,  p.  18. 
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in  compensation.  If  the  scalp  be  cnt  to  the  bone  [of  the  scull] 
so  that  the  latter  appear,  let  compensation  be  made  by  pay- 
ment of  three  shillings. 

If  an  ear  be  cut  off,  let  compensation  be  made  by  payment 
of  twelve  shillings. 

If  a  piece  of  the  ear  be  cut  off,  let  compensation  be  made 
by  payment  of  six  shillings. 

Whoever  fractures  the  chin  bone,  let  him  forfeit  twenty 
shillings  for  the  offence. 

For  each  of  the  front  teeth,  six  shillings. 

For  the  tooth  that  stands  by  the  front  teeth,  (on  either 
side,)  four  shillings. 

For  every  [finger]  nail,  one  shilling. 

If  the  great  toe  be  cut  off,  let  a  fine  of  ten  shillings  be  in- 
curred. 

If  the  great  toe  nail  be  cut  off,  let  thirty  sceattas  be  paid 
for  compensation.    For  every  other  toe  nail,  ten  sceattas.* 

It  will  be  noticed  that  the  Were  or  damages  in  the  laws  of 
Ethelbert,  is  assessed  in  money.  But,  says  Sir  Francis  Palgrave, 
"  until  a  metallic  currency  was  introduced,  the  legal  fines  and 
penalties  were  paid  in  kind :  in  the  laws  of  Hoel  Dda  all  such 
fines  are  reckoned  in  cattle,  and  the  same  mode  of  computation 
prevails  in  the  Brehon  laws  of  Ireland,  and  the  i  Assythmerds 
for  SlmiGhter'  of  the  Scots.  An  intermediate  stage  is  denoted 
by  the  laws  of  the  Continental  Saxons.  Their  weres  are  fixed 
in  solidiy  or  shillings.  But  the  solidus  was  an  imaginary  de- 
nomination ;  and  instead  of  counting  down  the  coin,  the  offend- 
ing party  might  drive  his  legal  tender  into  the  farm  of  the 
plaintiff.  An  ox  passing  sixteen  months  old,  represented  the 
greater  solidus ;  the  lesser  solidus  was  a  yearling  ox,  or  a  ewe 
and  her  lamb.  Amongst  some  Saxon  tribes,  the  solidus  was 
reckoned  in  corn ;  thirty  bushels  of  oats,  forty  of  rye,  and  sixty 

*  I  have  taken  the  above  extract  from  Sir  Francis  Palgrave,  Vol.  II.,  page  CV1I. 
The  last  Latin  translation  of  the  Anglo-Saxon  laws  was  by  Wilkins,  in  1721.  The  re- 
cent Record  Commission,  among  its  most  valuable  and  important  labors  in  the  field  of 
early  English  jurisprudence,  have  published,  under  the  direction  of  Mr.  Thorpe,  the 
first  English  translation  of  these  curious  codes.  The  history  of  no  part  of  the  law 
should  be  written  without  giving  them  a  careful  examination. 

Besides  the  folio  edition  of  the  Anglo-Saxon  laws,  published  by  the  Record  Com- 
mission, there  is  an  edition  in  two  volumes,  8vo.,  which  I  have  now  before  me ;  the 
translation  of  the  passage  above  is  substantially  the  same  as  that  of  Palgrave,  with  the 
exception  that,  in  the  former,  "  BaU"  is  used  for  its  equivalent  "  compensation.'1 
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of  wheat,  being  each  its  equivalent ;  and  it  is  most  probable 
that  the  necessity  of  adjusting  the  ancient  fines  to  the  standard 
of  Roman  Britain,  was  the  cause  which  produced  the  enactment 
of  the  Kentish  laws."*  "The  coined  money  in  England,"  says 
Mr.  Serjeant  Heywood,  speaking  of  the  Saxon  period,  "  was  so 
trifling  in  quantity,  that  most  of  the  transactions  of  commerce, 
and  all  buying  and  selling,  were  carried  on  by  barter,  and  cat- 
tle obtained  the  name  of  Vwapecuma,  from  being  received 
as  money  upon  most  occasions,  at  certain  regulated  prices."f 
• 

*  Palgrave's  History,  Vol.  I.,  p.  44. 

t  The  Banks  of  the  People  under  the  Anglo-Saxon  Government,  by  Samuel  Hey- 
wood, Serjeant,  Introd.,  p.  lii.  "In  Wera  redder*  potent  quie,"  says  the  law  of  the 
Conqueror,  §  10,  "  equum  non  eattratumproXX,  eolidity  et  taurutnpro  X,  soUdit,  et  ju- 
mentum  pro  V.  solidis."  And  see  Lex  Saxonum*  Tit.  XVIII.  De  Solidis.  As  to  the 
value  of  the  Solidus,  Gibbon  says :  "Till  the  twelfth  century  we  may  support  the  clear 
account  of  twelve  denarii,  or  pence,  to  the  solidus,  or  shilling,  and  twenty  solidi  to  the 
pound  weight  of  silver,  about  the  Pound  Sterling.  Our  money  is  diminished  to  a 
third,  and  the  French  to  a  fifteenth  of  this  primitive  standard."    But.  Oh.  58,  note. 

The  use  of  cattle  as  a  measure  of  value  is  of  very  great  antiquity, — thus  Homer : 

The  third  bold  game  Achilles  next  demands, 
And  calls  the  wrestlers  to  the  level  sands ; 
A  massy  tripod  for  the  victor  lies, 
Of  twice  six  oxen,  its  reputed  price ; 
And  next,  the  losers'  spirits  to  restore, 
A  female  captive,  valued  but  at  four. 

Iliad,  Booh  28, 1,  815. 

It  seems  probable  that  money  became  the  general  measure  of  value  in  England 
not  long  after  the  Norman  Conquest. 

The  old  feudal  services  were  all  originally  rendered  in  kind ;  the  reliefs  in  horses 
and  arms — military  service  in  person.  But  in  the  reign  of  Henry  II.,  "  the  humour 
of  the  times  being,"  says  Mr.  Sullivan,  "  that  every  thing  should  be  paid  in  money," 
(Lectures  on  the  Laws  of  England,  Lect.  81,  p.  290,)  the  reliefs  were  commuted  for  a 
specific  sum,  and  personal  service  was  exchanged  by  the  same  king  for  esouage  and 
soutage,  and  the  same  thing  took  place  in  regard  to  rents ;  (p.  288  and  289.)  See  also 
Heywood  on  Ranks. 

The  civilized  Romans  recognized  the  metallic  currency  as  the  measure  of  value ; 
qui  nonfadt  quod  promisit,  inpeeuniam  numeratam  condemnatory  rieut  evenit  in  omni- 
bus faciendi  obUgationibus.  L.  18  in  f.  ff:  de  re :  judio ;  and  says  Domat,  Vol.  I.,  p.  271, 
Dts  Interets;  "I? argent  tient  lieu  de  toutes  les  chose*  qu'onp&ut  estimer."  Liv.  III.,  Tit. 
V.,  ft  II. 

The  laws  of  the  Saxons,  and  those  of  Hoel  Dda,  both  noticed  in  the  above  extract 
from  Sir  Francis  Palgrave,  may  not  be  without  sufficient  interest  in  connection  with 
our  present  subject  to  permit  a  brief  note.  The  date  of  the  Leges  Saxonum  et  Frisionurn 
has  been  the  subject  of  great  controversy  among  the  antiquarians ;  [See  A  Historical 
Treatise  on  Trial  by  Jury,  Wager  of  Law,  <&c,  by  Thorl  Gudm.  Repp.  Edinburgh, 
1882,  p.  28 ;]  some  ascribing  them  to  Charlemagne,  and  others  to  Harold  Blue  Tooth 
of  Denmark,  whose  reign  closed  A.  D.  984.  The  latter  opinion  would  seem  the  better ; 
in  either  case,  these  laws  are  of  interest  to  the  scholar  of  English  jurisprudence,  as 
they  at  all  events  belong  to  the  same  race,  from  which  our  ancestors  sprang,  although 
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The  laws  of  the  Anglo-Saxon  monarchs  which  we  have  from 
the  period  of  Ethelbert  of  Kent,  to  the  Norman  Conquest,  con- 
tain all,  more  or  less,  the  application  of  the  Were,  but  in  none, 

after  they  had  left  the  parent  land.    Nothing  can  exceed  the  simplicity  and  brevity  of 
these  codes. 

In  Christ!  nomine  incipit  Legis  Saxonum,  liber  de  Vulneribus. 

1.  De  ictu  nobilis  solid.  XXX.  vel  si  negat,  tertia  mann  jnret. 

2.  Livor  et  Tumor  LX.  solid,  vel  sezta  manu  jnret. 

8.  Si  sangninat  earn  CXX.  solid,  vel  cam  nndeeim  jaret. 

4.  Si  os  parnerit  CLXXX.  solid,  vel  cum  nndeeim  juret. 

7.  Si  per  eapillos  alium  comprehenderit,  CXX.  solid,  oomponat  vel  Xil.  a  mann 
jaret.      • 

The  two  bodies  of  law,  the  Lex  Saxonum  and  the  Lex  FHriowum  may  be  found  at 
length  in  the  Codex  Legum  Antiquarum  of  Lindenbrog,  a  curious  collection  of  the 
legislation  of  the  middle  ages. 

Hoel,  or  Howell  Dda,  Howell  the  Good,  was  a  King  of  South  Wales  m  the  10th 
century — the  date  of  his  compilation,  which  consists  of  three  codes,  the  Venedotian, 
Dimetian,  and  Gwentian,  is  between  914  and  942,  and  it  appears  that  laws  of  a  similar 
character  are  traceable  as  far  back  as  the  6th  century.  The  republication  of  these 
statutes  forms  one  of  the  great  labors  of  the  Record  Commission.  These  laws  exhibit 
the  most  minute  particularity  in  the  estimation  of  damages.  They  speak  of  various 
sorts  of  compensation  for, 

I.  Saraad,  or  a  disgrace. 
II.  Qalanae,  or  murder. 

And  these  terms,  earaad  and  galanae,  are  also  used  for  the  mulct  imposed  for  the 
offence  or  crime.  There  were  also  two  other  fines ;  the  ZHnoy,  (from  Dir,  force)  a  fine 
of  twelve  kine,  or  three  pounds ;  and  Camkorw,  a  fine  of  three  kine,  or  nine  score 
pence. 

The  following  extracts  illustrate  this  legislation.    Venedotian  Code,  p.  115. 

|  27.  In  three  ways  Saraad  occurs  to  every  person  in  the  world ;  by  striking,  as- 
saulting, and  taking  by  violence  from  him ;  and  if  it  be  a  man,  if  his  wife  be  violated, 
it  is  taraad  to  him ;  if  it  be  a  woman,  if  she  find  another  woman  with  her  husband,  it 
is  saraad  to  her ;  and  so  nobody  escapes  without  being  subject  to  saraad.— 

$  27.  The  Galanae  of  a  steward,  a  chief  of  a  kindred,  a  canghellor,  and  a  chief  hunts- 
man, is  nine  score  and  nine  kine,  once  augmented;  and  the  saraad  is  nine  kine  and 
nine  score  of  silver,  once  augmented. — 

P.  108, 1 12.  A  dArwy  is  due  for  fighting;  fighting  is  assault  and  battery,  and 
blood  and  wounds — the  three  things  that  constitute  fighting ;  and  therefore  it  is  right 
to  pay  dirwy  for  them.  The  amount  of  the  dirwy  is  twelve  kine,  or  three  pounds ;  the 
amount  of  the  camUorw  is  three  kine,  or  nine  score  pence. — 

P.  125,  $  88.  For  a  dog,  or  for  a  bird,  or  for  any  thing  of  that  kind,  there  is 
neither  dirwy  nor  forfeiture  of  life ;  but  camUcrw  to  the  lord,  and  amends  to  the  owner 
of  the  property. — 

P.  187.    Of  the  worth  of  fowls. 

1.  A  hen  is  one  penny  in  value. 

2.  A  cock  is  two  hens  in  value. — 
P.  140.    Of  skins  this  treats. 

1.  The  skin  of  an  ox  is  eight  pence  in  value. 

2.  The  skin  of  a  hart,  eight  pence. — 
P.  141.    Of  the  worth  of  trees  this  treats. 

1.  The  worth  of  an  oak,  six  score  pence. 

2.  The  worth  of  a  knurled  oak,  on  which  there  is  no  fruit,  four  legal  pence. — 
P.  142    Here  Iowerth,  the  son  of  Madog,  son  of  Baawd,  saw  it  to  be  expedient  to 
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with  the  exception  of  those  of  Alfred,  between  A.  D.  871  and 
901,  do  we  find  the  same  minute  classification  of  wrongs  and 
remedies  which  we  have  just  had  occasion  to  notice. 

In  the  laws  of  Alfred,  the  rates  are  higher,  whether  owing 
to  a  better  appreciation  of  personal  rights,  or  to  the  increase 
and  consequent  depreciation  of  the  currency.  In  the  laws  of 
the  Conqueror,  the  weres  become  very  few. 

Perhaps  this  is  evidence  of  a  civilization  gradually  increas- 
ing, and  a  jurisprudence  slowly  improving ;  for  feeble,  certainly, 
and  unreliable,  must  be  the  tribunal  charged  with  the  task  of 
imposing  damages  in  civil  suits,  if  the  legislator  considers  it 
unsafe  to  be  trusted  with  the  assessment  of  the  amount.  This 
elaborate  and  minute  specification,  therefore,  though  on  its  face 
it  appears  to  indicate  the  care  and  watchfulness  of  the  lawgiver, 
on  a  closer  examination  furnishes  stronger  proof  of  his  distrust 
of  the  judiciary.  Arbitrary  rules,  which  do  not  bend  to  the 
justice  of  the  particular  matter,  especially  when  used  to  fix  va- 
lues, are  always  a  misfortune  and  a  defect  in  jurisprudence ;  they 
should  never  be  tolerated,  unless  on  account  of  some  peculiar 
and  extraordinary  difficulty  in  arriving  at  the  truth  of  the  in- 
dividual case. 

What  the  judiciary  was  under  the  Anglo-Saxon  government, 
it  is  now  apparently  impossible  to  learn.  Sir  Francis  Palgrave* 
says,*  "some  kind  of  adjudication  probably  took  place  amongst 

write  the  worth  of  the  building,  and  the  furniture,  ootillage,  and  corn  damage,  together 
with  the  proof  book. — 

P.  145.    An  iron  pan,  a  legal  penny. 
A  flail,  a  farthing. — 

P.  149.    Wadded  boots,  four  legal  pence. 

P.  151.  Every  other  thing  whatsoever,  on  which  there  is  no  legal  worth,  is  Co  be 
appraised. — 

§  XXIII.    Now  of  the  members  of  the  human  body. — 

P.  157.    Of  corn  damage  this  treats. — 

$  16.  If  a  horse  be  found  stretching  his  neck  over  a  hedge,  eating  the  corn,  it  is 
not  right  to  take  him,  but  to  obtain  compensation  for  damage,  unless  he  be  excul- 
pated.-— 

Anomalous  Welsh  Laws, 

P.  708,  §  5.  Three  punishments  for  ferocious  acts ;  the  payment  of  galanas  for 
the  slain ;  death  to  him  who  does  the  deed,  and  harrying  spoliation  of  the  property  of 
the  murderer." 

As  I  have  said,  I  take  these  extracts  from  the  Ancient  Laws  of  Wales,  published 
in  one  of  the  folios  of  the  Record  Commission ;  the  valuable  labors  of  that  Commission, 
and  their  munificent  liberality  to  the  literary  institutions  of  this  country,  cannot  bo  too 
frequently  nor  honorably  noticed. 

♦  Vol.  I.,  p.  205. 
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the  Anglo-Saxons  before  the  were  could  be  required."  But 
any  inquiry  into  this  matter,  even  if  practicable,  would  lead  us 
far  beyond  our  proper  limits.  It  may  not,  however,  be  foreign 
to  our  subject  to  notice,  that  if  the  were  or  the  wite  could  not 
be  paid,  it  seems  slavery  was  the  consequence.  "The  cri- 
minal whose  own  means  were  insufficient,  and  whose  relatives 
or  lord  would  not  assist  him  to  make  up  the  legal  fine  he  had 
incurred,  was  either  compelled  to  surrender  himself  to  the 
plaintiff  or  to  some  third  party,  who  paid  the  sum  for  him  by 
agreement  with  the  injured  party.  Such  a  serf  was  called  cri- 
minal slave.  These  are  the  servi  redemptions  of  Henry  the 
First."* 

We  now  come  to  the  examination  of  the  tribunals,  which, 
under  our  present  system,  are  charged  with  the  duty  of  assess- 
ing the  amount  of  damages. 

Various  modes  of  trial  in  civil  suits  have  obtained  at  differ- 
ent periods  of  English  jurisprudence ;  trials  by  battle,  wager  of 
law,  ordeal  and  by  jury. 

The  trial  by  battle  was  the  natural  growth  of  the  period  at 
which  we  find  it  existing.  "Man,"  says  the  learned  and  saga- 
cious writer,  whom  I  have  already  several  times  quoted,  "never 
begins  by  introducing  any  law  which  is  entirely  unreasonable ; 
but  he  very  frequently  allows  a  law  to  degenerate  into  folly,  by 
obstinately  retaining  it  after  it  has  outlived  its  use  and  applica- 
tion."f  We  should  naturally  expect,  in  a  barbarous  and  dis- 
turbed state  of  society,  whore  every  man's  house  was  a  castle, 
and  the  whole  structure  of  society  upon  a  martial  basis,  that 
questions  of  right  would  originally  be  decided  by  an  appeal  to 
force,  and  that  the  first  efforts  of  the  legislator  and  the  jurist 
would  only  be  to  systematize  and  solemnize  this  mode  of  deter- 
mining a  controversy  by  subjecting  it  to  fixed  rules,  and  decree- 
ing the  result  to  determine  the  right  forever.^  This  mode  of 
trial  naturally  gave  way  before  the  advancing  spirit  of  order.§ 

*  The  Saxons  in  England,  by  J.  M.  Kemble,  1849,  Vol.  I.,  p.  197.  In  the  continua- 
tion of  this  work,  which  the  preface  informs  us  is  to  discuss,  among  other  things,  tho 
law  of  descent,  contracts,  and  the  forms  of  judicial  process,  a  very  valuable  addition 
may  be  expected  to  our  knowledge  of  the  Anglo-Saxons. 

t  Palgrave's  Eise  and  Progress,  Vol.  I.,  p.  229. 

\  "  Ainsi,"  says  M.  Ouizot,  ' '  s'est  introduit  dans  la  legislation  le  combat  judiciaire, 
comme  une  regularization  du  droit  de  Guerre,  une  arene  limitee  ouverte  a  la  ven- 
geance.   Guizot,  Hist,  de  la  Civilization  en  France,  Tome  1,  p.  294. 

§  Although  singular  as  it  appears,  the  appeal  of  death  was  not  abolished  in  Eng- 
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The  trial  by  ordeal,  finally  prohibited  in  the  early  part  of 
the  thirteenth  century,  was  the  creature  of  a  superstitious  age. 
It  was  the  offspring  of  the  clergy,  and  perhaps  one  among  their 
many  efforts  to  counteract  the  violence  of  the  military  portion 
of  the  community.  In  this  aspect,  it  may  not  have  been  with- 
out its  uses. 

The  wager  of  law,  or  trial  by  compurgators,  of  which  we 
see  constant  traces  in  the  Anglo-Saxon  laws,  and  which  existed 
till  a  very  recent  period,*  may  claim  a  more  reasonable  origin. 
A  party  accused  of  an  offense,  exonerated  himself  from  the 
charge,  by  the  oaths  of  a  certain  number  of  witnesses,  and  as 
Sir  Francis  Palgrave  well  observes :  "  In  criminal  cases,  the 
whole  theory  of  this  trial  resolves  itself  into  the  ordinary  prac- 
tice of  our  modern  courts  of  justice.  Evidence  has  been  given 
by  which  a  presumption  is  raised  against  the  accused,  but  not 
being  conclusive,  it  is  rebutted  by  the  proofs  of  general  good 
character."! 

Of  the  four  modes  of  trial  of  which  we  have  spoken,  then, 
the  one  that  has  survived  them  all,  after  undergoing,  however, 
very  material  modifications  in  its  construction,  is  the  trial  by 
jwry.  But  it  is  not  within  the  scope  of  our  present  subject,  to 
trace  the  gradual  formation  of  this  institution.  Suffice  it  to  say, 
that  trial  by  jury,  originally  a  trial  by  witnesses,  the  jury  being 
themselves  the  witnesses,^  gradually  supplanted  the  various 

land  till  within  tho  last  thirty  years.  Sec  Afford  vs.  Thornton,  1  B.  &  Aid.,  p.  405, 
which  resulted  in  an  act  of  Parliament. 

*  8  Black.  Com.,  Ch.  22,  p.  845.  In  New  York,  by  II.  Kevised  Statutes,  p.  410, 
Part  III.  Ch.  VII.  Tit.  IV.  Art.  2,  §  4,  "  trials  by  battle,  and  by  the  grand  assize  and 
all  other  modes  of  trial,  except  by  a  jury  or  by  referees,  are  forever  abolished."  Wager 
of  law  existed  in  England  tul  very  recently.  It  was  abolished  in  all  cases  by  8  and  4 
W.  4,  c.  42,  §  18.    Chitty  on  Pleadings,  Vol.  I.,  p.  142. 

t  Vol.  I.,  p.  288.  This  analogy  applies,  however,  only  to  those  cases  where  the 
evidence  is  presumptive,  and  not  positive,  as  in  the  latter  class  testimony  to  character 
is  admitted  only  in  mitigation  of  the  sentence.  "  La  veritable  origine  des  Conju- 
ratores,"  says  Guizot,  "  o'est  que  tout  autre  moyen  do  oonstater  les  faits  etait  a  peu  pres 
impraticable.  Pensez  a  ce  qu'exige  une  telle  recherche,  a  ce  qu'il  faut  do  develop- 
pement  intellectuel,  et  de  puissance  publique  pour  le  rapprochement  et  la  confrontation 
des  divers  genres  de  preuves,  pour  reoueillir,  et  debattre  des  temoignages,  pour  amener 
seolement  les  temoins  devant  les  juges  et  en  obtenir  la  verite*  en  presence  des  aocus- 
ateurs  et  des  accuses.  Bien  de  tout  cela  n'etait  possible  dans  la  sooiete  que  regissait 
la  Loi  Salique ;  et  ce  n'est  point  par  choix  ni  par  auoune  oombinaison  morale,  o'est 
parcequ'on  ne  savait  et  ne  pouvait  mieux  faire  qu'on  avait  reoours  alore  an  jugement  de 
Dieu  et  au  serment  des  parens." — Gvizct,  Hist,  d*  la,  CfoiUtation  $n  France,  Vol,  I., 
p.  285. 

X  "The  ancient  jurymen  were  not  empanelled  to  examine  into  the  credibility  of 
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modes  of  trial  by  battle,  ordeal  and  wager  of  law,  and  from  the 
time  of  the  reign  of  Henry  II.  seems  to  have  begun  to  acquire 
stability,  if  not  its  present  form.* 

At  all  events,  at  the  period  of  the  earliest  systematic  records 
of  judicial  proceedings  in  England,  the  jury  had  become  the 
tribunal  which  disposed  of  the  question  of  fact,  and  the  amount 
of  damages  became  a  principal  part  of  their  jurisdiction. 

All  hope  of  discovering  how  early  this  period  was,  is  now, 
perhaps,  lost,  with  the  date  of  still  greater  interest,  that  of  the 
origin  of  parliamentary  representation^  But  it  is  certain  that 
damages  by  their  present  name,  were  known  at  a  very  early 
period  of  the  English  law.  The  statute  of  Gloucester,  passed  6 
Edward  I.,  A.  D.  1278,J  after  giving  damages  in  certain  real 
actions  in  which  they  were  not  previously  recoverable,  goes  on 
to  give  costs  in  the  same  cases,  and  closes  by  enacting  that  the 
act  shall  apply  to  all  cases  where  the  party  is  to  recover  dama- 
ges. "Et  tout  ceo  soit  tenu  en  tout  cas  ou  homme  recover 
damages."§ 

In  Robert  Pilfold's  case  it  is  saidj  "It  is  to  be  known  that 
this  word  Damna  is  taken  in  the  law  in  two  several  significa- 

the  evidence ;  the  question  was  not  discussed  and  argued  before  them ;  they,  the  jury- 
men, were  the  witnesses  themselves,  and  the  verdict  was  substantially  the  examina- 
tion of  these  witnesses,  who  of  their  own  knowledge,  and  without  the  aid  of  other 
testimony,  afforded  their  evidence  respecting  the  facts  in  question  to  the  best  of  their 
belief.  In  its  primitive  form,  therefore,  a  trial  by  jury  was  only  a  trial  by  witnesses." 
— Palgrave,  Vol.  /.,  p.  244. 

•  The  ordeal  was  prohibited  by  the  18th  Canon  of  the  Fourth  Lateran  Council,  A. 
D,  1215. — Palgrave,  Vol,  /.,  p,  66.  See,  also,  Repp  on  Ancient  Trial  by  Jury,  already 
cited,  (p.  15,  in  notes,)  an  ingenious  treatise  to  illustrate  the  gradual  formation  of  the 
jury,  from  the  wager  of  law  and  the  trial  by  battle.  To  Sir  Francis  Palgrave's  work  I 
acknowledge  great  obligations.  Indeed,  to  the  legal  student  who  desires  an  acquain- 
tance with  the  origin  of  our  jurisprudence,  it  is  indispensable.  Mr.  Petheram  says,  in 
his  Sketch  of  Anglo-Saxon  Literature,  that  at  its  appearance  it  was  not  pecuniarily 
successful ;  but  he  well  adds,  "that  for  many  years  to  come,  it  must  form  the  basis  of 
oar  knowledge  respecting  the  frame  work  of  the  Anglo-Saxon  government." — Pethe- 
ram? 8  Sketch,  p.  146.  Those,  also,  who  desire  a  philosophical  view  of  the  Barbaric 
Codes,  cannot  be  better  referred  than  to  Mr.  Guizot's  Ilistoire  do  la  Civilization  en 
France,  the  9th  and  10th  lessons  of  the  first  volume,  and  Mr.  Hallam'B  History  of  Eu- 
rope during  the  Middle  Ages,  Vol.  I.,  Chap.  II.,  on  the  Feudal  System. 

+  Turner's  Anglo-Saxons,  Book  VIII.,  Ch.  IV.,  Vol.  III.,  p.  185,  and  Appendix 
III.,  Ch.  IX.,  Vol.  II.,  p.  636. 

%  Stat,  at  Large,  by  Buffhead,  Vol.  I. 

§  See  Barrington's  Observations  on  the  Statutes,  p.  109.  "  After  verdict  given  of 
the  principal  cause,  the  jury  are  asked  touching  costs  and  damage*." — Jacobus  law 
Diet,  in  wc. 

|  Kep.,  Part  X.,  p.  115. 
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tions,  the  one  properly  and  generally,  the  other  relative  and 
striate.  Damna  jww  injuria  ittata,  and  expensm  litis" — in  other 
words,  damages  and  costs — "for  damnum,  in  its  proper  and 
general  signification,  dicitwr  a  demendo,  cum  diminutions  res 
deterior  fit"*  It  is  of  the  Damna  pro  injuria  illata,  or  of 
damages  as  now  known  by  that  phrase  in  opposition  to  costs, 
that  we  are  here  treating. 

The  jury  in  its  present  form  dates,  as  has  been  already  said, 
from  the  period  of  the  reign  of  Henry  II.  (1150.)f  Previous 
to  that  time,  the  great  mass  of  business  was  transacted  in  the 
county  courts,  where  the  freeholders  were  judges  of  both  law 
and  fact.  The  Aula  or  Curia  Regie,  of  which  the  King's  Bench 
is  a  remnant,:}:  disposed  of  the  causes  of  the  great  Lords  only. 
The  exchequer  already  existed,  but  was  a  part  of  the  Aula 
Regis.§ 

It  would  seem  that  this  freeholder's  court  became  very  ob- 
noxious, as  ignorant  of  law,  rendering  it  multiform,  unequal  and 
unjust ;  and  these  abuses  were  remedied  by  the  appointment  of 
justices  in  eyre,  who  settled  the  questions  of  law,  leaving  to  the 
jury  the  questions  of  fact. ||  The  origin  of  this  curious  division 
of  power  it  is  now  impossible  to  trace  with  accuracy.  A  simi- 
lar or  analogous  distinction  existed  in  the  Republican  age  of 
the  Roman  law  under  the  procedure  by  formula;  but  that 
feature  of  their  jurisprudence  disappeared  when  the  formula, 
together  with  the  office  of  the  Judex  or  Referee,  was  abolished, 
and  the  magistrates,  under  the  despotic  innovations  of  the 
Empire,  disposed  of  the  entire  litigation  extra  ordmem.  To 
this  we  shall  have  occasion  hereafter  to  advert ;  suffice  it  for 

*  The  origin  of  the  word  Damnum  is  thus  given  by  Grotins :  "  Damnum  forte  a 
demendo  dictum.  Ita  Varro,  libro  i.  Damnum  a  demplione,  cum  minus  re  factum  quam 
quanti  constat.    AlU  magis  probant  derivare  a  Craeco  Straw,  vt  sit  dapnum,  deinds 

damnum;  ut  v*vost  sopnus,  somnus.  Nee  absurds  dsducas  a  Qraeco  Sap* a,  quod  est 
Biafat  <wt  *b  £?f«i|  damia,  damnum;  vt  reoia,  regnum.  Do  Jure  Bell,  et  Pae,  Lib. 
II.,  Cap.  17.  The  Digest  says :  Damnum  et  damnatio  ab  odcmHone  et  quasi  deminutione 
patrimonii  dicta  sunt.    Do  Dtmno  Infecto,  L.  89,  Tit.  2,  §  8. 

t  "  Although  Henry  II.  was  not  in  strictness  the  inventor  of  that  legal  constitu- 
tion which  succeeded  to  the  Anglo-Saxon  policy,  yet  '  Trial  by  the  Country*  owes  its 
stability,  if  not  its  origin,  to  his  jurisprudence." — Palqrave,  Chap.  VIII.,  Vol.  I.,  p.  248. 

%  Bl.  Com.,  B.  8,  Ch.  4,  %  6,  p.  41. 

%  Hale's  History  C.  Law,  c.  7.  Sullivan's  Lee,  82,  p.  800.  Bl.  Com.,  B.  8,  oh.  4, 
«6. 

|  Sullivan's  Lectures,  Lect.  82,  p.  296.  Hale's  ffist.  of  Com.  Law,  Ch.  VII.,  Vol.  L, 
p.  246. 
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the  present  to  say  that  since  the  period  to  which  we  have 
referred,  the  maxim  has  generally  held  good  in  the  English 
law,  "ad  quesUones  legit  respondent  judices  ;  ad  question** 
facti  juratores" 

The  quantum  of  damages  being  in  most  cases  intimately 
blended  with  the  questions  of  fact,  must  have  been  from  the 
outset  generally  left  with  the  jury.  But  we  are  not  to  suppose 
that  the  limits  of  their  power  over  the  amount  of  remuneration 
were  at  first  as  clearly  defined  as  they  have  since  become.  In 
9ne  case,  as  late  as  the  reign  of  James  I.,*  it  is  said  that  "  the 
jury  are  cJumcellore"  and  that  they  can  give  such  damages 
as  "  the  case  requires  in  equity,"  as  if  they  had  the  absolute 
control  of  the  subject.  So  an  early  text  writer  puts  the  case 
of  sheep  passing  the  Severn,  and  one  of  them  be  forced  into  the 
water,  and  all  the  rest  follow  and  be  injured,'  and  asks  whether 
he  shall  have  damages  for  all  or  for  one ;  but  the  only  solution 
he  can  find  for  the  difficulty  is,  that  the  "  jury  must  well  consider 
of  it."f  While  on  the  other  hand  the  old  books  are  full  of  cases, 
where,  on  judgment  by  default  and  even  on  demurrer,  the  courts 
themselves  fix  the  amount  of  damages,^  and  the  remains  of 
this  we  see  in  the  power  still  exercised  by  the  English  courts 
in  cases  of  mayhem. 

Indeed,  for  a  long  time  after  the  distinction  between  law 
and  fact  was  clearly  established,  and  the  separate  province  of 
judge  and  jury  defined  with  considerable  accuracy,  there  ap- 
pears to  have  been  an  almost  total  want  of  any  clear  and  defi- 
nite understanding  of  those  rules  of  damages  which  we  are 
about  to  consider.§ 

Before  commencing  the  more  practical  part  of  this  treatise, 
however,  it  will  be  well  to  bear  distinctly  in  mind  the  general 
principle  which  the  English  law  has  in  view  in  this  matter,  and 
how  in  this  respect  it  differs  from  other  systems  of  jurispru- 
dence. 


*  Sir  Baptist  Hurt's  case,  Bolles  Abr.  II.,  p.  708;  Trial,  pi.  9. 

t  Shepherd's  Epitome,  p.  70. 

X  Bolles  Abr.,  Tit.  Damages.  The  Queen's  Bench  has  still  the  power  to  assess 
damages,  on  demurrer,  or  default,  without  the  intervention  of  a  jury. —  Whttaktr  vs. 
Harold,  10  Jur.,  1004, 12  Jur.,  896. 

§  For  a  very  full  and  able  description  of  the  powers  and  duties  of  court  and  jury 
under  our  system,  see  Commonwealth  w.  Porter,  10  Met.,  208,  and  many  cases  there 
cited. 
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We  have  seen  in  the  early  laws  of  the  Anglo-Saxons,  that 
with  the  most  minute  care,  specific  damages  were  arbitrarily 
assessed  in  each  class  of  cases,  without  reference  to  the  actual 
injury  sustained  in  the  particular  case.  We  find  in  codes  still 
more  ancient,  rules  equally  arbitrary  in  this  respect.  In  the 
Jewish  law,  (Exodus,  chap,  xxi.,  v.  32,)  various  provisions  of  a 
similar  nature  are  incorporated ;  thus,  "  If  a  man's  ox  push 
(gore)  a  man  servant  or  maid  servant,  he  shall  give  unto  their 
master  thirty  shekels  of  silver^  and  the  ox  shall  be  stoned." 
So,  again,  chap,  xxii.,  v.  9  :  "  For  all  manner  of  trespass,  wheth- 
er it  be  for  ox,  for  ass,  for  sheep,  for  raiment,  or  for  any  manner 
of  lost  thing  which  another  chaJlengeth  to  be  his,  the  cause  of 
both  parties  shall  come  before  the  judges,  and  whom  the  judges 
shall  condemn,  he  shall  pay  double  unto  his  neighbor."  So, 
again,  by  a  rough  equity,  xxi.,  v.  35 :  "  If  one  man's  ox  hurt  an- 
other's that  he  die,  then  they  shall  sell  the  live  ox,  and  divide 
the  money  of  it,  and  the  dead  ox  also  shall  they  divide." 

The  same  principle  is  to  be  found  in  the  laws  of  the  Hin- 
doos :  "  Where  a  claim  is  proved,  the  person  who  gains  the  suit 
is  put  in  possession,  and  the  judge  exacts  a  fine  of  equal  value 
from  the  defendant.  And  if  the  plaintiff  loses  his  cause,  he  in 
the  like  manner  pays  double  the  sum  sued  for."  And  in  re- 
gard to  torts,  the  same  principle  was  applied.* 

When  we  come  to  the  Soman  Law,  we  find  the  subject 
elaborately,  but  not  very  clearly  nor  very  harmoniously  treated. 
To  understand  its  provisions,  it  is  necessary  to  bear  in  mind  the 
fact  to  which  we  have  already  adverted,  that  until  .the  despotic 
centralization  of  the  Empire  had  completely  subverted  the  early 
institutions  of  the  Republic,  the  same  line  was  drawn  in  their 
administration  of  justice,  as  with  us,  between  questions  of  law 
and  questions  of  fact.  The  magistrate  who  heard  the  state- 
ments of  the  parties  did  not  decide  the  cause.  He  turned  the 
litigants  over  to  a  Judex,  or  Referee,  or  single  Juror,  as  he  may 
be  regarded,  giving  him  at  the  same  time  &  formula  or  charge 
by  which  his  decision  was  to  be  controlled.  This  control  was, 
however,  not  an  absolute  one,  and  in  some  aspects  of  the  cause, 
and  particularly  the  extent  of  the  liability  of  the  defendant,  and 
the  Litis  cestimatio,  or  Measure  of  Damages,  the  Judex  seems 


«  Ayeen  Akbeny,  by  Gladwin,  Vol.  II.,  p.  498,  604. 
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to  have  been  clothed  with  a  large  discretion.  This  discretion 
was,  however,  restrained  and  limited  to  a  certain  extent,  by 
several  special  statutes.* 

The  general  definition  of  damages,  the  id  quod  interest  or 
uUlitas  of  the  civil  law,  in  the  Code  of  Justinian,  ib  the  actual 
loss  sustained  and  the  profit  which  might  have  been  made — in 
quantum  mea  interfuit,  id  est  quantum  mihi  abest,  quantumqtie 
lucrari  potui.\  A  more  distinct  subdivision  of  the  subject  is 
into  damnum  emergens,  or  loss  arising,  and  lucrum  cessa/ns,  or 
profit  prevented.:}:  But  how  far  in  each  case  the  party  is  liable, 
when  for'  damnum  emergens  only,  when  for  lucrum  cessans, 
and  to  what  extent,  the  texts  of  the  Roman  Law  leave  us 
greatly  in  doubt.  They  inquire  in  each  case  whether  the  party  is 
to  be  considered  guilty  of  dolus,  fraud  or  evil  design,  or  of  culpa 
only ;  if  of  culpa,  whether  culpa  lata,  or  culpa  levis  merely,  and 
the  nice  shades  of  distinction  which  they  attempt  to  define,  have 
at  once  excited  and  baffled  the  ingenuity  of  modern  commen- 
tators. In  all  these  questions  the  Judex  appears  to  have  exer- 
cised a  very  considerable  discretion  .§ 

In  the  award  of  compensation,  or  damages  as  we  term  it, 
the  litis  aestimatio,  the  Judex  seems  also  to  have  been  little 
bound  by  any  settled  rules.  In  cases  of  fraud  or  gross  negli- 
gence, which  is  as  near  as  we  can  render  dolus  and  culpa  lata, 
the  plaintiff  or'  actor  was  permitted  himself  to  swear  to  the 
amount  of  injury  sustained ;  and  there  seems  originally  to  have 

*  See,  as  to  the  three  stages  of  the  Soman  procedure,  the  Legie  actiones,  the  For- 
mula introduced  about  650  A.  U.  C,  and  the  forms  of  the  Empire,  Das  Rdmische  Pri- 
vat  Recht  von  Wilhelm  Reim,  Book  5. 

t  Rat.  Rem  Hab.  Big.,  Lib.  46,  Tit.  VIIL,  %  18. 

X  Big.  de  Bamno  Inf.,  Lib.  26,  (89.  2.) 

%  "  Uober  die  Frage  wie  weit  in  einem  jeden  Falle  das  Interesse  praestirt  werdo, 
ist  in  dem  Romischcn  Rechte  wenig  vorhandea,  worans  sich  bestiimmte  Grundsatze 
ableiten  Hessen.  Boch  geht  die  gewohnliche'Meinung  dahin,  dass  in  Fallen  wo  Dolus 
oder  Culpa  lata,  oder  cvntumacia  insigms  die  Ursache  des  Schadens  sey,  sowohl  dam- 
num als  lucrum;  hingegen  wo  nur  eine  gewohnliche  culpa  zum  Grunde  liege,  blosa 
das  damnum  emergens  vergutet  werde."— Hatnel,  vom  Schadenersatze,  Leipzig,  1828. 
§  SI.  The  books  of  the  German  scholars  are  numerous ;  one  of  the  most  recent  is  Die 
Culpa  dee  Romieclien  Rechte,  von  J.  C.  Ilasse,  edited  by  Bethmann  Ilolweg,  Bonn :  1888. 
But  the  writers  of  this  class,  though  profound  scholars  and  acute  reasoncrs,  appear  to 
me  to  lose  themselves  in  a  maze  of  contradictory  and  obscure  citations  from  the  vast 
storehouse  of  the  Pandects,  and  in  a  perhaps  still  more  hopeless  metaphysical  laby- 
rinth of  abstract  discussions  on  the  different  shades  of  fraud  and  fault.  Nothing  do 
they  less  resemble  than  the  clear  and  practical  manner  of  our  writers.  The  best  man- 
ual of  the  subject  that  I  have  seen  is  the  work  from  which  the  above  citation  is  made. 
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been  no  check  on  this  prerogative,  in  infinitum  jv/ra/ri  potuit  / 
but  this  license  was  restrained  by  positive  provisions,  which 
gave  the  power  of  assessment  to  the  Judex.*  To  check  still 
more  effectually  the  abuses  which  would  necessarily  flow  from 
such  a  state  of  things,  various  statutory  provisions  were  intro- 
duced, and  an  effort  was  made  to  obviate  the  difficulty  by 
fixed  valuations  not  to  be  departed  from.f 

An  arbitrary  rule  of  a  very  singular  character  was  estab- 
lished by  the  Lex  Aquilia,:):  which  provided  by  its  first  chapter, 
that  in  case  of  the  killing  of  any  slave  or  cattle,  unless  by  mere 
chance,  the  trespasser  should  pay  the  master  as  much  as  the 
property  had  been  worth  at  any  time  within  the  year.  Damni 
injuries  actio  constituitwr  per  legem  Aquiliam,  cujus  primo 
capita  eautowi  est  ut  si  quiz  alienum  hommem  alienamve 
quad/rupedem  qum  pecudum  nvmero  sit,  injuria  oedderit 
quanti  ea  res  in  eo  anno  plurimi  fuerit  ta/ntum  domino  dare 
dammetur,$  So  that  if  a  slave  was  killed  who  at  the  time  of 
his  death  was  a  cripple,  but  within  the  year  had  been  sound 
and  valuable,  his  full  value  as  sound  was  to  be  paid. 

By  the  second  chapter  of  this  law,  other  kinds  of  intentional 
or  negligent  injury* to  property  were  punished;  but  in  these 
cases,  the  estimate  of  damages  was  limited  to  the  highest  value 
of  the  thing  injured  within  thirty  days  previous.  Non  quanti 
in  eo  anno,  sed  quanti  in  diebus  trigvnta  prommis  res  fuerit, 
obligatur  is  qui  damnum  dederit\  The  remedy  given  by  the 
Lex  Aquilia  may  be  considered  as  very  analogous  to  our  actions 
of  trespass  and  case  ;T  but  it  was  limited  to  wrongs  actively 
perpetrated,  and  mere  acts  of  non-feasance  did  not  come  within 
its  scope.**    In  consequence,  other  enactments  were  made  and 

*  D.  de  in  Lit.  Jur.,  L.  4,  $  2,  (12.  8) ;  L.  5,  §  1  ood.    Haenel,  g  95,  p.  110. 

t  Rat.  Rem.  Hab.  Dig.  Lib.  46,  Tit.  VIII.,  §  18. 

%  Inst.,  Lib.  IV.,  Tit.  III.  De  lego  Aquilia,  Dig.  Lib.  IX.,  Tit.  II.,  Ad  Legem 
Aquiliam.    This  law  is  said  to  have  been  passed  as  early  as  467  A.  U.  0. 

$  See,  on  this  subject,  in  the  works  of  Molineeus  (Dumoulin,  Ed.  1681,  Vol.  III., 
p.  422,)  his  Tractaiue  de  eo  quod  interest  It  is  frequently  referred  to  by  Pothier,  as 
one  of  the  most  valuable  expositions  of  the  civil  law  on  the  measure  of  damages. 

|  Inst.  IV.,  Tit.  III.,  §  14. 

f  Inst.  IV.,  Tit.  III.,  §  9.  Brown's  Civil  and  Admiralty  Law,  B.  III.,  Ch.  I.,  Vol. 
II.,  p.  401.  Cooper's  Justinian,  in  notes.  Hugo.,  $  288.  The  provisions  of  the  law  are 
very  curious,  and  worthy  of  a  more  careful  examination  than  the  scope  of  this  work 
permits. 

•*  "  Zuvorderst  waren  alle  Besch&digungen  ausgesohlossen  die  in  einem  blossen 
Nichtthun  bestchen."— Haeee  Culpa  dee  RCmieehen  Rechts,  §  6,  p.  21. 
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the  same  principle  of  arbitrary  and  fixed  valuation  was  ap- 
plied to  matters  of  contract  for  sums  certain,*  in  which  cases 
it  was  provided  that  damages  should  not  be  given  beyond  the 
double  of  the  amount  in  question ;  hoc  quod  interest  dupli  quan- 
titatem  mmime  excederej\ 

The  civil  law,  as  introduced  into  modern  Europe,  seems  to 
have  retained  the  early  features  of  its  original,  in  the  respect  of 
which  we  are  now  speaking,  and  instead  of  laying  down  any 
fixed  or  arbitrary  rule,  to  have  left  the  matter  very  much  to  the 
discretionary  consideration  of  the  tribunal  which  has  cogni- 
zance of  the  cause. 

So,  under  the  civil  law,  as  established  in  France,  and  pre- 
vious to  the  adoption  of  the  Code  Napoleon,  damages  were 
divided  into  interest  and  damages,  interets  arid  dommagea-inte- 
rete.  IrvterU  answers  precisely  to  our  interest,  and  is  die  mea- 
sure of  damages  inflicted  for  the  breach  of  a  mere  pecuniary 
obligation,  as  in  the  common  cases  of  bills  and  notes.  Dom- 
mages-mterete  correspond  with  our  term  damages  in  its  appli- 
cation to  all  other  forms  of  action ;  and  in  this  respect  it  is  that 
the  system  appears  loose  and  uncertain.:): 

After  laying  down  the  rule  in  regard  to  interest,  which  as 
with  us  is  limited  to  a  fixed  rate,  Domat  says  :§  "  The  other 
kinds  of  damages  are  undefined,  and  are  increased  or  dimin- 
ished, according  to  the  discretion  of  the  judge,  dependant  upon 
the  facts  and  circumstances  of  the  particular  case ;  thus,  in  the 
case  of  a  tenant  who  omits  to  make  the  repairs  to  which  he  is 
bound  by  his  lease,  or  of  a  contractor  who  does  not  perform  his 


*  Code,  Lib.  VII.,  Tit.  46.    De  Sent  qua  pro  eo  quod  int.  prof. 

t  The  original  of  this  rule  1b,  probably,  to  be  found  in  the  Twelve  Tables.  "  Si 
quid  endo  depo&ito  dole  malo  factum  eseit  duplione  luitc.  Si  depoeitariiie  in  re  deposit* 
dolo  quidfecerti  m  duphtm  condemnetur."  See  Pothier's  Pandects,  by  Breard  Neuville. 
Vol.  I.,  p.  882—864—866. 

I  In  addition  to  the  two  heads  of  Interest  and  Damage,  Domat  makes  s  third  of 
JUetUution  de*  Ihuits,  which  we  shall  consider  under  the  head  of  Mesne  Profits,  it  being 
fairly-  a  branch  of  the  great  subject  of  damages. 

§  Loix  Civiles,  Liv.  8,  Tit.  V.,  Vol.  I.,  p.  259.  "  Los  autres  sortes  de  dommages 
sent  indefinie  et  ils  s'etendent  ou  Be  bornent  differemment  par  la  prudence  du  juge,  a 
plus  ou  a  moins  selon  la  qualite*  du  fait  et  des  circonstanoes.  Ainsi  un  locataire  qui 
manque  auz  reparations  qu'il  doit  par  son  bail,  un  entrepreneur  qui  manque  de  faire 
1'ouvrage  qu'il  a  entrepris  ou  qui  le  fait  mal  doivent  indefiniment  les  dommages  et  les 
interets  qui  peuvent  suivre  du  defaut  d'avoir  execute  leur  engagement;  et  on  les 
regie  differemment,  selon  la  diversity  des  pertes  qui  arrivent,  la  qualite"  des  faits  qui  les 
causent  et  les  autres  ciroonstanoes." 
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contract,  or  performs  it  ill ;  in  either  case  they  owe  an  in- 
definite amount  of  damages  resulting  from  the  default,  and 
these  damages  are  differently  regulated  according  to  the  loss 
which  has  happened,  the  nature  of  the  facts  and  the  attendant 
circumstances." 

And  he  illustrates  these  rules  by  one  or  two  cases  as  to  pro- 
fits claimed  as  loss  where  he  says,  "  It  must  be  left  to  the  dis- 
cretion of  the  judge  to  arrive  at  some  measure  of  compensation 
according  to  the  circumstances  and  the  particular  usages,  if 
there  are  any."*  And  again,  f  "  It  results  from  all  the  preced- 
ing rules,  that  as  questions  of  damages  depend  on  the  attendant 
facts  and  circumstances,  they  must  be  decided  by  a  sound 
discretion,  exercised  as  well  with  regard  to  the  circumstances  of 
the  case  as  to  general  principles." 

And  so  says  Pothier,^:  "  It  is  necessary  to  exercise  a  certain 
degree  of  moderation  in  estimating  the  amount  of  damages, 
according  to  the  particular  case."  And  again,§  "  Damages  are 
to  be  moderated  where  they  would  otherwise  be  excessive,  by 
leaving  the  computation  to  the  arbitrament  of  the  judge."  So, 
again,|  "  Where  the  damages  are  considerable  in  amount,  they 


*  P.  262,  "  n  doit  dependre  de  la  prudence  du  juge  d'arbitrer  et  de  moderer  quel- 
que  d&Lommagement  aelon  lea  drconatanoea  et  lea  usages  particuliers  e'il  y  en  avoit." 

t  Book  III.,  Tit.  V.,  See  2,  Vol.  I.,  p.  270.  "  U  reaulte  de  toutea  lea  reglea  preoe- 
dentea  que  comme  lea  questions  dee  dommagoa  et  intereta  naiaaent  toujours  des  faits 
que  lea  circonatanoea  diversifient,  e'est  par  la  prudenoe  du  juge  qu'elles  se  deddent, 
en  joignant  aux  lumieres  que  lea  prinoipea  doivent  donner,  le  diaoernement  des  circon- 
atanoea et  dea  egarda  qu'on  doit  y  avoir."  I  find  in  an  old  French  work,  1687,  BecutU 
dea  Arrests  N6toble$y  a  ourioua  illustration  of  the  looseness  of  the  old  French  law,  in  thia 
respect.  It  says :  u  En  estimation  dea  Dommagea  et  Intereta  quand  lea  experts  aont 
disoordans,  le  juge  d'offloe  doit  prendre  un  tiers,  et  s'ils  ne  s'aocordent  le  juge  ne  doit 
euirre  ni  la  haute  ny  la  moindre  estimation."  So,  again,  in  the  Journal  dea  Audiences, 
T.  6,  p.  252,  on  the  question  whether  a  promise  given  by  a  female  to  marry  under  a 
dedit,  or  forfeit  of  a  fixed  aum  waa  to  be  regarded  as  liquidated  damages.  "  La  pro* 
position  stiptdatio  pmnae  in  contractu  apontalwm  appoeita  improbatur  est  ecrite  dans 
tons  noa  livres,  qui  ont  tralte  de  la  matiere— Dans  la  jurisprudence  on  ne  s'orrete  point 
a  oea  stipulations  de  peine — Lea  Dommagea-intereta  ne  aont  adjugez  que  ad  arbUrUtm 
loni  ffiri— auivant  que  le  meritent  lea  caa  de  mauvaiae  foi,  de  la  condition  dea  por- 
aonnea,  de  la  depenae,  perte,  on  deahonneur." 

t  Traits  dea  Obi.,  Part  I.,  Chap.  II.,  Art.  &,  %  160.  "  U  faut  meme  aelon  lea  diiTerena 
eaa,  apporter  une  oertaine  moderation  It  la  taxation  et  estimation  des  dommagea  dont  le 
debiteur  eat  tenu." 

S  1 164,  "  Nous  devona  moderer  lea  dommagea  et  intereta  loraquila  ae  trouvont  ex- 
ceasifa  en  laissant  oette  moderation  &  l'arbitrage  du  juge." 

I  "  Quand  lea  dommagea  et  intereta  aont  considerables,  ila  ne  doivent  pas  etre 
taxes  et  Uquides  en  rigueur,  mais  aveo  une  oertaine  moderation." 
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should  not  be  rigorously  assessed,  but  with  a  certain  degree  of 
moderation."  And  again,  even  in  eases  of  fraud  :*  "  It  must  be 
left  to  the  discretion  of  the  judge,  even  in  cases  of  fraud,  to  ex- 
ercise a  certain  degree  of  indulgence  in  fixing  the  amount  of 
damages." 

Merlin  uses  substantially  the  same  language ;  he  says,f  "  It 
is  to  be  observed  that  the  law  of  Justinian,  so  far  as  it  limits 
exorbitant  or  excessive  damages  to  precisely  double  the  valne 
of  the  thing  in  controversy,  has  not  the  force  of  law  with  us, 
[and  the  Code  has  not  incorporated  it  among  its  provisions,] 
but  the  principle  on  which  it  is  founded,  being  one  of  natural 
equity,  it  should  be  adhered  to,  by  moderating  the  damages 
wherever  they  are  too  great,  by  leaving  them  to  the  arbitra- 
ment of  the  judge." 

In  the  various  systems  of  jurisprudence  which  we  have  thus 
cursorily  examimed,  we  see  that  the  difficulty  inherent  in  the 
subject,  is  sought  to  be  avoided,  either  by  fixing  on  an  arbitrary 
valuation  of  the  loss  sustained  applicable  to  all  cases,  or  by 
leaving  the  whole  matter  largely  to  the  discretion  of  the  tribunal 
which  has  cognizance  of  the  subject. 

Our  law  differs  very  materially  from  all  these  systems.  By 
it,  in  all  cases  of  civil  injury,  or  breach  of  contract,^  with  the 
exception  of  those  cases  of  trespasses  or  torts,  accompanied  by 
oppression,  fraud,  malice,  or  negligence  so  gross  as  to  raise  a 
presumption  of  malice,  where  the  jury  have  a  discretion  to 
award  exemplary  or  vindictive  damages ;  in  all  other  cases  the 
declared  object  is  to  give  compensation  to  the  party  injured,  for 
the  actual  loss  sustained. §  And  the  amount  of  this  compensation 
is  a  question  of  law,  not  governed  by  any  arbitrary  assessment, 
nor,  on  the  other  hand,  left  to  the  fluctuating  discretion  of 


*  %  168,  u  II  doit  etre  laiese"  a  la  prudence  da  juge,  meme  en  cob  de  dol  d'user  de 
quelque  indulgence  sur  la  taxation  dee  dommagcs  et  intents." 

t  Repertoire;  Dommageset  InterHs,  vol.  8,  "  H  faut  observer  que  la  loi  de  Justinien 
en  ce  qu'elle  reduit  precisement  au  double  de  la  valeur  de  la  chose  les  dommages  et 
interets  exorbitans,  n'a  pas  force  de  loi  parmi  nous,  [et  le  Code  Civil  ne  Pa  pas  remis 
en  vigueur,]  mais  le  principe  sur  lequel  elle  est  fonded,  e*tant  un  principe  qui  dmane 
de  requite"  naturelle  on  doit  s'y  conformer,  et  en  consequence,  moddrer  leB  dommages 
et  interets  lorsquils  so  trouvent  excesBiis  en  laissant  cette  moderation  a  P arbitrage  du 
juge." 

\  There  is  a  single  exception  in  regard  to  contracts— that  of  promise  of  marriago, 
which,  as  we  shall  see,  is  left  largely  to  the  discretion  of  the  jury. 

§  Smith  vs.  Sherwood,  2  Texas  B.,  460. 
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either  judge  or  jury.  By  the  general  system  of  our  law,  for 
every  invasion  of  right  there  is  a  remedy,  and  that  remedy  is 
compensation.  This  compensation  is  furnished  in  the  damages, 
which  are  awarded  according  to  established  rules ;  and  these 
rules  form  what  is  called  the  Measure  of  damages. 

"  Wherever,"  says  Blackstone,  "  the  common  law  gives  a 
right,  or  prohibits  an  injury,  it  also  gives  a  remedy  by  action."* 
"If  a  statute  gives  a  right,"  said  Lord  Holt,  "  the  common  law 
will  give  a  remedy  to  maintain  that  right ;  a  fortiori  where  the 
common  law  gives  a  right,  it  gives  a  remedy  to  assert  it.  This 
is  an  injury,  and  every  injury  imports  a  damage."+  "  It  is  the 
pride  of  the  common  law,"  says  the  Supreme  Court  of  New 
York,  "  that  wherever  it  recognizes  or  creates  a  private  right,  it 
gives  a  remedy  for  the  wilful  violation  of  it."$ 

"  Another  species  of  property,"  says  Blackstone,§  "  acquired 
and  lost  by  suit  and  judgment  at  law,  is  that  of  damages,  given 
to  a  man  by  a  jury  as  a  compensation  and  satisfaction  for  some 
injury  sustained."  "Every  one,"  6aid  Lord  Holt, J  "shall  re- 
cover damages  in  proportion  to  the  prejudice  which  he  hath 
sustained."  "Damages — damna  in  the  common  law,"  6ays 
Lord  Coke,^  "  hath  a  special  signification  for  the  recommence, 
that  is  given  by  the  jury  to  the  plain tife,  for  the  wrong  the 
defendant  hath  done  unto  him." 

"  It  is  a  general  and  very  sound  rule  of  law,"  said  Sedgwick, 
J.,  delivering  the  opinion  of  the  Supreme  Court  of  Massachu- 
setts,** "  that  where  an  injury  has  been  sustained,  for  which  the 
law  gives  a  remedy,  that  remedy  shall  be  commensurate  to  the 
injury  sustained."  "  It  is  a  natural  and  legal  principle,"  said 
Shippen,  Chief  Justice  of  the  Supreme  Court  of  Pcnnsylvania,tt 
"  that  the  compensation  should  be  equivalent  to  the  injury." 
"  The  general  rule  of  law,"  said  Story,  J.,  to  the  jury  on  the 


*  Com.,  III.,  Ch.  VIII.,  p.  128. 
t  Ashby  vs.  White,  1  Balk.,  p.  19. 

%  Yates  vs.  Joyce,  11  J.  R.,  p.  186.  See,  also,  Lamb  vs.  Stone,  11  Pick.,  p.  527. 
Allison  vs.  McCune,  15  Ohio,  726 ;  and  Webb  vs.  Portland  Manuf.  Co.,  8  Sum.  192. 
§  Com.,  II.,  Ch.  29,  p.  488. 
|  Ferrer  vs.  Beale,  1  Lord  Baym.,  p.  692. 
H  Co.  Litt.,  257,  a. 

**  Bockwood  vs.  Allen,  Ex'r.,  7  Mass.,  p.  254. 
ft  Bussy  vs.  Donaldson,  4  Dallas,  209. 
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Rhode  Island  circuit,*  "  is  this :  whoever  does  an  injury  to  an- 
other, is  liable  in  damages  to  the  extent  cf  that  injury.  It 
matters  not  whether  the  injury  is  to  the  property,  or  the  per- 
son, or  the  rights  or  the  reputation  of  another." 

And  this  compensation  is  awarded,  except  in  those  cases  to 
which  we  have  referred,  according  to  certain  rules  of  law  which 
the  jury  are  not  at  liberty  to  disregard,  and  which  equally  con- 
trol the  conduct  of  the  court  "  In  cases,"  said  Washington,  J., 
on  the  Pennsylvania  circuity  "  where  a  rule  can  be  discovered, 
the  jury  are  bound  to  adopt  it  That  rule  is,  that  the  plaintiff 
should  recover  so  much  as  will  repair  the  injury  sustained  by 
the  misconduct  of  the  defendant"  In  regard  to  the  rate  of 
damages  on  a  foreign  bill  of  exchange,  the  New  York  Court  of 
Errors  said  "  In  this,  as  in  other  cases  of  contract,  the  rule  by 
which  the  amount  or  extent  of  redress  should  be  ascertained, 
is  a  question  of  law." J 

It  is  not,  however,  to  be  understood  that  legal  relief  is  to  be 
had  for  every  species  of  loss  that  individuals  sustain  by  the  acts 
of  others.  It  is  undoubtedly  true  that  damage  resulting  from 
fraud,  deceit  or  malice,  always  furnishes  a  good  cause  of  action.§ 
"  This  principle,"  says  the  Supreme  Court  of  Ohio,  "  is  one  of 
natural  justice  long  recognized  in  the  law."|  But  where  the 
injury  is  not  to  be  traced  to  any  evil  motive,  the  rule  is  by  no 
means  universal  that  injury  is  always  entitled  to  redress.  In 
addition  to  the  great  class  of  moral  rights  and  duties  which 
the  law  does  not  attempt  to  protect  or  enforce,^*  there  are  many 
sufferings  inflicted  by  human  agency,  where  the  immediate  in- 
struments of  the  injury  are  free  from  fault  or  the  act  beyond 
their  control.   In  these  cases  the  law  does  not  seek  to  interfere.** 


•  Dexter  vs.  Spear,  4  Mason,  p.  115. 

t  Walker  vs.  Smith,  1  Wash.  C.  C.  B.,  p.  152. 

X  Graves  vs.  Dash,  12  J.  B.,  p.  17. 

%  Paisley  vs.  Freeman,  8  T.  E.,  51.  Upton  vs.  Vail,  6  J.  B.,  182.  Barney  vs.  Dewey, 
18  J.  B.,  224. 

|  Bartholomew  vs.  Bentley,  15  Ohio,  659,  666. 

1  Paisley  vs.  Freeman,  8  T.  B.f  p.  51 . 

**  Such  are  the  cases  governed  by  the  maxim  Sdktspopuli  suprsma  Ux.  "There 
are  many  cases,"  says  Mr.  Broom,  in  his  recent  interesting  and  -valuable  work  on 
Legal  Maxims,  p.  1,  "  in  which  individuals  sustain  an  injury  for  which  the  law  gives 
no  action,  as  where  private  houses  are  pulled  down,  or  bulwarks  raised  on  private  pro- 
perty for  the  preservation  and  defense  of  the  kingdom  against  the  king's  enemies." 
Such,  again,  are  those  which  fall  within  the  maxim  "Nectssitas  inducii  prfoikgwm 
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It  is  only  legal  injury  that  sets  its  machinery  in  operation,  and 
this  is  meant  by  the  maxim  that  damnum  absque  injuria  gives 
no  cause  of  action.*  So,  if  in  the  prudent  and  reasonable  ex- 
ercise, by  an  owner  of  property,  of  his  right  of  dominion,  an- 
other sustains  damage,  it  is  dwrrmvm  absque  injuria.f  So  it 
has  been  said  in  regard  to  a  corporation  charged  with  com- 
mitting a  nuisance.  "  If  the  defendants  have  only  pursued  the 
path  presented  for  them  by  the  laws  from  which  they  derive 
their  existence,  they  have  committed  no  wrongful  act.  Though 
the  plaintiff  may  have  sustained  damage,  it  is  darrvnwm  absque 
injuria,  for  the  act  of  the  law,  like  the  act  of  God,  works  no 
wrong  to  any  one."J 

There  must,  too,  not  only  be  lose,  but  it  must  be  injuriously 
brought  about  by  a  violation  of  the  legal  rights  of  others.  "  No 
one,  legally  speaking,"  says  the  Supreme  Court  of  New  York, 
"is  injured  or  damnified  unless  some  right  is  infringed.  The 
refusal  or  discontinuance  of  a  favor  gives  no  cause  of  action."§ 
The  prosecution  of  this  inquiry,  however,  would  lead  us  directly 
into  the  great  field  of  causes  of  action.    Suffice  it  for  our  pre- 


quoad  jura  private."  "As  a  general  rule,"  says  Mr.  Broom,  in  his  work  above  cited, 
p.  6,  "  the  law  charges  no  man  with  default  where  the  act  done  is  compulsory  and  not 
voluntary,  and  where  there  is  not  a  careful  selection  on  his  part ;  and  therefore,  if 
either  there  be  an  impossibility  for  a  man  to  do  otherwise,  or  so  great  a  perturbation 
of  the  judgment  and  reaaon,  as  in  presumption  of  law  man's  nature  cannot  overcome, 
such  necessity  carries  a  privilege  in  itself."  I  beg  leave  very  humbly  to  recommend 
Mr.  Broom's  work  to  those  who  desire  to  rivet  in  their  minds,  not  only  the  rules  but 
the  reason  of  our  jurisprudence. 

*  Ashby  vs.  White,  1  Salk.,  p.  20 ;  S.  C.  2  Ld.  Baym.,  p.  955.  Lamb  vs.  Stone,  11 
Pick.,  p.  527.  Broom's  Legal  Maxims,  p.  98.  "  In  point  of  law,"  said  Bolfe  B.  in  Da-  • 
vies  vs.  Jenkins,  11  Mees.  A  Wels.,  p.  755,  where  process  had  been  by  mistake  served 
on  the  wrong  person,  "  if  the  proceedings  have  been  adopted  purely  through  mistake, 
though  injury  may  have  resulted  to  the  plaintiff,  it  is  damnum  absque  injuria,  and  no 
action  will  lie."  "  This  is  one  of  those  unfortunate  cases,"  says  the  same  learned 
Judge,  in  Winterbottom  vs.  Wright,  10  Mees.  &  Wels.  p.  109,  a  suit  by  a  mail  ooach- 
man  against  a  contractor  for  supply  of  mail  coaches,  for  injury  resulting  from  a  coach 
breaking  down,  "  in  which  there  certainly  has  been  damnum,  but  it  is  damnum  absque 
injuria."  So  in  Massachusetts,  where  the  owner  of  land  made  an  excavation  therein 
near  the  street,  and  a  person  in  the  night  time  fell  in ;  held,  that  the  owner  was  not 
liable.  "  Where  neither  party  is  in  fault,"  said  the  Supreme  Court,  "  and  an  accident 
takes  place,  it  is  damnum  absque  irfuria."—Hcwlan&  vs.  Vincent,  10  Met.,  871. 

t  Gardner  vs.  Heartt,  2  Barb.  S.  C.  R.,  p.  16S ;  and  Vide  post,  Ch.  8. 

X  First  Baptist  Church  w.  Sch'y  &  Troy  B.  B.  Co.,  5  Barb.  S.  C.  B.,  79. 
.  f  Mahan  vs.  Brown,  18  Wend.,  261,  where  it  was  held  that  an  action  will  not  lie 
for  obstructing  a  neighbor's  lights,  if  they  be  not  ancient  lights,  and  no  right  has  been 
acquired  by  grant  or  occupation  and  acquiescence. 
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seat  purposes  to  say,  that  whenever  loss  is  coupled  with  legal 
injury,  the  law  give6  compensation. 

It  is  further  to  be  borne  in  mind,  that  if  loss  without  legal 
injury  goes  unredressed,  the  correlative  proposition  is  equally 
true,  that  the  infringement  of  a  legal  right,  when  unattended 
by  any  positive  injury,  furnishes  no  ground  for  other  than 
nominal  relief.  It  is  not  sufficient  that  an  act  unauthorized  by 
law  has  been  committed.  For  Injuria  sine  damno  there  is  no 
compensation.  Substantial  loss  to  the  party  plaintiff  must  have 
ensued  to  entitle  him  to  substantial  relief.  De  minimis  non 
curat  lex.*  But  of  this  we  shall  have  occasion  to  take  notice  again 
when  we  come  to  consider  the  subject  of  nominal  damages. 

To  this  general  principle,  that  where  loss  and  legal  injury 
unite,  relief  will  be  given  by  suit,  the  law  recognizes  one  ex- 
ception, that  where  the  wrong  is  on  so  great  a  scale  that  the 
whole  community,  or  a  large  portion  of  them  suffer  from  it. 
"  Here,"  says  Blackstone,  "  I  must  premise  that  the  law  gives 
no  private  remedy  for  anything  but  &  private  wrong."f  And 
so  the  law  is  laid  down  by  Lord  Coke,  in  regard  to  nuisances  on 
the  highway.  "A  man  shall  not  have  an  action  on  the  case  for  a 
nuisance  done  in  the  highway,  for  it  is  a  common  nuisance,  and 
then  it  is  not  reasonable  that  a  particular  person  should  have 
the  action,  for  by  the  same  reason  that  one  person  might  have 
an  action  for  it,  by  the  same  reason  every  one  might  have  an 
action,  and  then  he  would  be  punished  a  hundred  times  for  one 
and  the  same  cause."  In  such  case  the  remedy  is  by  indict- 
ment. But  Coke  goes  on  immediately  to  make  this  distinction  : 
"  But  if  any  particular  person  afterwards,  by  the  nuisance  done, 
has  more  particular  damage  than  any  other,  then  for  that  par- 
ticular injury  he  shall  have  an  action  on  the  case."$ 

The  rule  and  the  exception  have  both  been  repeatedly  re- 
cognized in  England  and  in  the  courts  of  this  country,  though 
there  has  been  much  controversy  as  to  the  nature  and  amount 
of  the  "  particular  damage,"  that  will  support  the  action.  It 
has  been  held  in  England,  that  an  obstruction  of  a  navigable 
creek,  by  which  the  plaintiff's  vessel  was  arrested  in  her  course, 


*  Paul  vs.  Slason,  22  Verm.  R.,  281. 

t  Com.,  HI.,  Ch.  18,  p.  219.    IV.,  Ch.  18,  p.  167.    Broom's  Legal  Maxima,  p.  4. 

X  Willioms'a  case,  5  Rep.,  p.  72. 
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was  sufficient  to  maintain  a  suit,*  and  where  a  corporation 
bound  to  repair  certain  banks,  mounds,  sea  shores  and  piers, 
neglected  to  do  so,  in  consequence  of  which  the  plaintiff's  house 
was  injured,  it  was  also  held  that  the  action  lay.f  So,  again, 
where  a  bookseller,  having  a  shop  by  the  side  of  a  public 
thoroughfare,  suffered  loss  in  his  business  in  consequence  of 
passengers  haying  been  diverted  from  the  thoroughfare  by  the 
defendant's  continuing  an  unauthorized  obstruction  across  it  for 
an  unreasonable  time,  this  was  held  a  sufficient  particular  dam- 
age to  be  the  foundation  of  an  action.:);  The  doctrine  of  these 
cases  has  been  substantially  adopted  in  this  country,  as  we 
shall  have  occasion  to  see  when  we  come  to  treat  of  trespasses 
to  real  estate.§ 


*  Rose  w.  Mfles,  4  MauleA  8el.,  p.  101,  which  virtually  overruled  Hubert  w.  Groves, 
1  Esp.  R.,  148,  and  Paine  w.  Partrick,  Carth.,  191 ;  and  the  doctrine  of  Boee  <w.  Milea, 
was  affirmed  in  Greasley  w.  Codling,  2  Bing.  B.,  p.  268,  aa  to  a  highway.  The  authori- 
ty of  Hubert  w.  Groves  has  also  been  denied  in  this  country.  Lansing  vs.  Wiawall,  6 
Denio,  218. 

t  The  Mayor  and  Burgesses  of  Lyme  Regie  vs.  Henley,  1  Bing.  N.  C,  p.  222. 

X  Wilkes  «r.  Hungerford  Market  Company,  2  Bing.  N.  C,  p.  281,  where  the  author- 
ity of  Hubert  w.  Groves  was  again  denied. 

S  Pierce  vs.  Dart,  7  Cowen  B.,  p.  609.  Lansing  w.  Smith,  8  Cowen,  152, 8. 0. ;  4 
Wend.,  9.  Mills  vs.  Hall,  9  Wend.,  815.  The  Mayor,  Ac.  vs.  Furze,  8  Hill,  612,  and  My- 
ers vs.  Malcolm,  6  Hill,  292.  Hay  vs.  Cohoes  Co.,  8  Barb.  8. 0.  B.,  42.  Lansing  vs.  Wis-  , 
wall,  6  Denio,  218.  First  Baptist  Ch.  vs.  Soh7y  A  Troy  B.  B.  Co.,  5  Barb.  S.  G.  B.,  79. 
Baxter  vs.  Winooski  Turnpike  Go.,  22  Vermont,  114.  Stetson  vs.  Faxon,  19  Fiok.,  147. 
In  the  Proprietors  of  the  Quinoy  Canal  vs.  Newoomb,  (7  Met.  p.  276,)  it  was  said, 
44  that  if  a  party  had  suffered  damage  from  the  filling  up  of  a  canal  and  want  of  cleans- 
ing, by  means  of  which  he  was  unable  to  enter  it,  it  would  have  been  a  damage  suf- 
fered in  common  with  all  other  members  of  the  community,  and  therefore  redress 
must  be  sought  by  a  publio  prosecution.  Where  one  suffers  in  common  with  all  the 
public,  although  from  his  proximity  to  the  obstructed  way,  or  otherwise,  from  his 
more  frequent  occasion  to  use  it,  he  may  suffer  in  a  greater  degree  than  others,  still  he 
cannot  have  an  action,  because  it  would  cause  such  multiplicity  of  suits  as  to  be  itself 
an  intolerable  evil.  But  when  he  sustains  a  special  damage  differing  in  kind  from  that 
which  is  common  to  others,  as  where  he  falls  into  a  ditch  unlawfully  made  in  a  high- 
way, and  hurts  his  horse  or  sustains  a  personal  damage,  then  he  may  bring  his  action." 

In  Pennsylvania,  the  rule  has  been  applied  to  an  obstruction  in  the  Big  Schuyl- 
kill, which  prevented  the  plaintiff's  rafts  from  descending.  Hughes  vs.  Heiser,  1  Bin- 
ney,  p.  468.  In  that  State,  when  a  private  person  suffers  some  extraordinary  damage 
beyond  other  citizens,  by  a  publio  nuisance,  he  shall  have  a  private  satisfaction  by  ac- 
tion, even  if  his  special  damage  be  merely  consequential.  Pittsburgh  vs.  Scott,  1  Barr, 
Penn.  State  Rep.,  p.  809.  In  Kentucky,  it  has  been  said  that  it  is  not  enough  that  one 
be  turned  out  of  the  way.  Barr  vs.  Stevens,  1  Bibb's  Kentucky  Reports,  p.  298.  In 
Connecticut,  see  Bigelow  vs.  Hartford  Bridge  Co.,  14  Conn.,  565 ;  and  O'Brien  w.  Nor- 
wich &  W.  B.  B.  Co.,  17  Conn.,  872 ;  and  see  post.,  Ch.  V.  The  doctrine  is  the  same 
in  regard  to  abatement :  "  The  ordinary  remedy  for  a  publio  nuisance  is  itself  public, 
that  of  indictment,  and  each  individual  who  is  only  injured  as  one  of  the  public,  can 
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We  shall  be  obliged  to  make  a  more  minute  examination  of 
this  subject  when  we  come  to  speak  particularly  of  the  subject  of 
Nuisances  ;*  but  we  should  not  omit  to  notice  here  that  in  cases 
like  these,  in  which  the  right  to  relief  depends  upon  the  amount 
of  injury,  we  may  be  said  to  approach  a  vanishing  point,  where 
all  distinctions  between  the  cause  of  action  and  the  rule  of  com- 
pensation are  confounded  and  lost. 

It  is  proper  here  to  call  attention  to  the  distinction  main- 
tained between  those  cases  of  a  criminal  character,  which  can 
be  compromised  by  the  parties  themselves,  and  those  in  which 
no  such  private  interference  is  permitted.  It  was  early  held 
that  a  contract  to  withdraw  a  prosecution  for  perjury  is  founded 
on  an  unlawful  consideration  and  void.  If  the  party  charged 
were  innocent,  the  law  was  abused  for  the  purpose  of  extor- 
tion ;  if  guilty,  it  was  eluded  by  a  corrupt  compromise,  screen- 
ing the  criminal  for  a  bribe,  f  The  subject  has  been  much  con- 
sidered in  subsequent  cases,  and  it  seems  now  to  be  well  settled 
that  the  right  to  compromise  depends  on  the  right  to  recover 
damages  in  a  civil  action.  "  The  law  permits  a  compromise  of 
all  offences,  though  made  the  subject  of  a  criminal  prosecution, 
for  which  offences  the  injured  party  might  sue  and  recover 
damages  in  an  action.  It  is  often  the  only  manner  in  which  he 
*  can  obtain  redress.  Bat  if  the  offence  is  of  a  public  nature  only, 
no  agreement  can  be  valid  that  is  founded  on  the  consideration 
of  stifling  a  prosecution  for  it."  Therefore,  although  the  party 
injured  may  lawfully  compromise  an  indictment  for  a  common 
assault,  yet  an  agreement  to  pay  the  costs  of  a  prosecution  for  an 
assault  on  the  plaintiff,  and  riot,  and  of  an  action  for  a  wrongful 
levy  under  a  fi.  fa.,  which  agreement  was  founded  partly  on 
compromise  of  the  prosecution,  and  partly  on  an  undertaking 
to  withdraw  the  execution,  is  altogether  invalid  as  founded  on 
an  illegal  consideration.^ 

There  is,  as  has  already  been  said,  a  large  class  of  cases 
where  the  common  law,  in  giving  relief,  loses  sight  of  the  prin- 
ciple of  compensation,  and  gives  damages  by  way  of  punish- 


no  more  proceed  to  abate  than  he  can  bring  an  action,"— Jfoyw  of  Ookhsiter  vs. 
Brooke,  7  Q.  B.  £.,  889,  877. 

•  Post,  Ch.  V. 

t  Collins  w.  Blantern,  2  Wils.,  841, 849. 

$  Keir  «*.  Leeman,  8  Q.  B.  B.,  808. 
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ment  for  acts  of  malice,  vexation,  fraud,  or  oppression.  In  these 
cases  it  has  been  found  difficult  to  set  any  fixed  or  precise 
limits  to  the  discretion  of  the  jury,  or,  in  fact,  to  prescribe  any 
rule  whatever.  In  other  words  they  are  left  to  what  Domat, 
speaking  of  the  court,  calls,  as  we  have  seen,  "  la  prudence  du 
juge"  reserving  only  to  the  bench  the  right  of  control  over  ver- 
dicts which  bear  the  evident  impress  of  prejudice,  passion,  or 
corruption.  But  before  considering  this  branch  of  the  subject 
minutely,  it  is  necessary  to  have  a  more  accurate  idea  of  the 
legal  meaning  of  the  term  compensation. 

It  has  been  said  that  the  effect  of  our  law  is  to  give  in  dam- 
ages what  it  calls  compensation.  When,  however,  we  come  to 
analyze  this  phrase,  we  shall  find  its  juridical  interpretation  a 
very  restricted  one.  Injury  resulting  from  the  acts  or  omissions 
of  others,  free  from  any  taint  of  fraud,  malice,  or  wilful  wrong, 
consists : 

First.  Of  the  actual  pecuniary  loss  dvrecQy  sustained;  as 
the  amount  of  the  note  unpaid ;  the  value  of  the  property  paid 
for,  but  not  delivered. 

Second.  Of  the  indirect  pecuniary  lose  sustained  in  conse- 
quence of  the  primary  loss ;  the  profits  that  might  have  been 
made  if  the  contract  had  been  performed,  the  derangement  and 
disturbance  produced  by  the  failure  of  others  to  comply  with 
their  engagements,  and  the  consequent  inability  of  those  who 
depend  on  them  to  adhere  to  their  own ;  loss  of  credit ;  loss  of 
business;  insolvency. 

Third.  Of  the  mental  suffering  produced  by  the  act  or 
omission  in  question ;  vexation ;  anxiety. 

Fburth.  The  value  of  ike  time  consumed  in  establishing  the 
contested  right  by  process  of  law,  if  suit  become  necessary. 

Fifth.  The  actual  expenses  incurred  to  obtain  the  same  end 
—costs  and  counsel  fees. 

To  these  one  further  element  is  to  be  added  in  those  cases 
where  the  aggressor  is  animated  by  a  fraudulent,  a  malicious, 
or  an  oppressive  intention,  and  that  is: 

Sixth.  The  sense  of  wrong,  or  instdty  in  the  sufferer's  breast, 
resulting  from  an  act  dictated  by  a  spirit  of  wilful  injustice,  or 
by  a  deliberate  intention  to  vex,  degrade,  or  in&ult.  This  con- 
stitutes the  difference,  and  the  only  difference  between  the  in- 
jury produced  by  inability,  and  that  produced  by  design.    All 
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the  other  constituents  are  the  same.  The  pecuniary  lose,  direct 
and  indirect,  the  anxiety,  the  time  and  expense  are  the  same, 
whether  a  wrong  be  done  through  the  honest  inability,  the  wil- 
ful fraud,  or  the  deliberate  malice  of  the  offending  party.  But 
in  the  two  latter  cases,  the  last  element  is  superadded ;  a  sense 
of  wrong  or  insult  which  does  not  exist  in  the  former.* 

All  these  items  must,  therefore,  be  taken  into  the  account 
in  any  effort  to  make  complete  compensation,  in  the  ordinary 
acceptation  of  the  word.  But  we  shall  find  that  the  legal  mean- 
ing of  the  term  is  very  different.  We  shall  find  that  in  cases 
of  contract,  as  a  general  rule,  the  law  takes  no  notice  whatever 
of  the  motives  of  the  defaulting  party ;  that  whether  the  en- 
gagement be  broken  through  inability  or  design,  the  amount  of 
remuneration  is  the  same  ;f  and  that  in  these  cases,  as  well  as 
in  those  of  torts  or  breach  of  duty  of  any  kind,  where  there  is 
no  complaint  of  fraud,  malice,  nor  wilful  negligence,  of  all  the 
heads  of  loss  above  enumerated,  only  the  first  and  fifth  are  taken 
into  consideration,  and  the  latter  but  imperfectly. 

In  all  cases  growing  out  of  the  non-performance  of  contracts, 
and  in  those  of  infringement  of  rights,  or  non-performance  of 
duties,  created  or  imposed  by  the  law,  in  which  there  is  no  ele- 
ment of  fraud,  wilful  negligence,  or  malice,  the  compensation 
recovered  in  damages,  consists  solely  of  the  direct  pecuniary 
loss  which  includes,  in  mere  money  demands,  interest  for  the 
detention  of  the  amount  claimed,  and  the  costs  of  the  suit 
brought  for  the  recovery  of  the  demand.  No  indirect  loss  is 
accounted  for.  No  allowance  is  made  for  the  mental  suffering 
of  the  party  who  complains  of  the  non-performance  of  his  con- 
tract, or  the  infringement  of  his  rights — which,  indeed,  it  may 

*  The  Scotch  law  is  the  only  one,  so  far  as  I  am  aware,  which  has  endeavored 
practically  to  analyze  the  elements  of  injury.  By  the  jurisprudence  of  Scotland,  in  ac- 
tions for  personal  torts,  the  damages  are  divided  into  special  damages,  the  actual  pecu- 
niary loss,  and  solatium,  solace  or  recompense  for  the  wounded  feelings.  So  in  For- 
gie  vs.  Henderson,  1  Murray,  p.  410,  in  assault  and  battery,  the  Lord  Chief  Com- 
missioner Adam  said,  "  There  are  first  special  damages,  consisting  of  the  surgeon's  ac- 
count, and  the  person  being  kept  from  his  work.  Second,  the  solatium,  which  is 
peculiarly  within  the  provinoe  of  the  jury."  So  in  Cameron  t?».  Cameron,  2  Murr.,  p. 
282,  "  If  no  damages  are  proved,  you  cannot  find  them ;  but  there  is  a  claim  for  solati- 
um, and  you  must  txmsider  what  evidence  there  is  of  the  injury  to  the  mind  and 
feelings." 

t  There  is  a  single  exception  already  noticed,  the  action  for  breach  of  promise  of 
marriage,  whioh  we  shall  oon&ider  hereafter. 
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be  said,  the  law  possesses  no  scale  to  measure.  This,  however, 
is  not  the  reason,  for  as  little  does  it  take  into  consideration  the 
time  actually  consumed,  and  the  fees  actually  paid  to  counsel 
for  the  establishment  of  the  demand  in  controversey.  In  this 
class  of  cases,  the  direct  pecuniary  loss,  and  the  costs  of  the  suit, 
are  all  that  the  law  means  when  it  speaks  of  compensation.  In 
fact,  unless  the  word  is  used  in  a  technical  sense,  it  is  altogether 
inaccurate  to  speak  of  damages  as  resulting  in  compensation  ; 
and  whatever  restricted  meaning  this  term  may  be  supposed  to 
have  technically  acquired,  it  is  at  all  events  entirely  incorrect 
to  say  in  the  language  which  we  have  above  seen  used  by  various 
eminent  judges,  that "  the  remedy  is  commensurate  to  theinjv/ry? 
This  language  attributes  to  legal  relief  a  degree  of  perfection 
which  it  is  very  far  from  possessing. 

"  It  would-be  going  a  great  way,"  said  (2iief  Justice  Mar- 
shall,* "  to  subject  a  debtor,  who  promises  to  pay  a  debt,  to  all 
the  loss  consequent  on  his  failure  to  fulfill  his  promise.  The 
general  policy  of  the  law  does  not  admit  of  such  strictness,  and 
although  in  morals  a  man  may  justly  charge  himself  as  the 
cause  of  any  loss  occasioned  by  the  breach  of  his  engagement, 
yet,  in  the  course  of  human  affairs,  such  breaches  are  so  often 
occasioned  by  events  which  were  unforeseen,  and  could  not 
easily  be  prevented,  that  interest  is  generally  considered  as 
compensation  which  must  content  the  injured." 

"It  has  been  contended,"  said  another  eminent  judge,  "  that 
the  true  Measure  of  Damages,  in  all  actions  of  covenant,  is  the 
loss  actually  sustained.  But  this  rule  is  laid  down  too  generally. 
In  an  action  of  covenant  for  non-payment  of  money  on  a  bond 
or  mortgage,  no  more  than  the  principal  and  legal  interest  of 
the  debt  can  be  recovered,  although  the  plaintiff  may  have  suf- 
fered to  a  much  greater  amount  by  the  default  of  payment."f 

In  regard  to  the  quantum  of  damages,  instead  of  adhering 
to  the  term  compensation,  it  would  be  far  more  accurate  to  say, 
in  the  language  of  Domat,  which  we  have  cited  above,;):  "  that 
the  object  is  to  discriminate  between  that  portion  of  the  loss 
which  must  be  borne  by  the  offending  party,  and  that  which 


*  Short  vs.  Shipwith,  1  Brook.  R.,  108  and  114. 

t  Tilghman,  C.  J.,  in  Bender  w.  Fronberger,  4  DaD,  pp.  486,  444. 

X  Supra,  p.  5. 
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most  be  borne  by  the  sufferer.9'    The  law,  in  fact,  aims  not  at 
the  satisfaction,  but  at  a  division  of  the  loss. 

And  it  is  to  be  borne  in  mind,  that  the  same  deficiency  of 
compensation  exists  in  the  case  of  defendants  as  well  as  plain- 
tiffs. If  the  party  who  receives  the  injury,  is  obliged  to  bear 
his  proportion  of  the  loss — so,  on  the  other  hand,  the  party 
wrongfully  charged,  only  recovers  his  costs,  and  no  allowance 
is  made  for  his  time,  indirect  loss,  annoyance,  or  counsel  fees. 
"  Every  defendant,"  says  Mr.  Broom,  "  against  whom  an  action 
is  brought,  experiences  some  injury  or  inconvenience  beyond 
what  the  costs  will  compensate  him  for.'1* 

The  only  considerable  exception  that  can  be  said  to  exist  to 
the  general  principle  here  stated,  is  that  in  regard  to  patents, 
where  it  has  been  held,  in  some  cases  in  the  United  States,  that 
the  plaintiff  may  have  such  reasonable  damages  beyond  his 
taxable  costs  as  snail  vindicate  his  right,  and  reimburse  him  for 
all  the  expenditures  necessarily  incurred  in  order  to  establish 
his  right,  provided  the  jury,  in  the  exercise  of  a  sound  discre- 
tion, see  fit  to  give  them.  We  shall  consider  this  exception 
more  fully  when  we  come  to  treat  of  the  question  of  the  allow- 
ance of  counsel  fees.f  It  grows  to  some  extent  out  of  the  lan- 
guage of  the  Patent  Act. 

Thus  far  we  have  been  speaking  of  the  great  class  of  cases 
where  no  question  of  fraud,  malice,  gross  negligence,  or  oppres- 
sion intervenes.  Where  either  of  these  elements  mingle  in  the 
controversy,  the  law,  instead  of  adhering  to  the  system,  or  even 
the  language  of  compensation,  adopts  a  wholly  different  rule. 
It  permits  the  jury  to  give  what  it  terms  punitory,  vindictive, 
or  exemplary  damages ;  in  other  words,  blends  together  the 
interest  of  society  and  of  the  aggrieved  individual,  and  gives 
damages  not  only  to  recompense  the  sufferer,  but  to  punish  the 
offender.  This  rule,  as  we  shall  see  hereafter  more  at  largcj 
seems  settled  in  England,  and  in  the  general  jurisprudence  of 
this  country. 

There  are  other  considerations  as  to  the  limits  or  boundaries 
of  compensation,  to  which  we  shall  be  obliged  hereafter  to  call 


*  Broom's  Legal  Maxima,  p.  95.    Davies  vs.  Jenkins,  11  Mees.  &  Wela.,  pp.  755, 


756. 


t  Piereon  vt.  Eagle  Screw  Co.,  8  Story,  p.  402.    See  Post.,  Chap.  III. 
X  Ch.  XVIII. 
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the  reader's  attention,  under  tbe  head  of  Recoupment,  which 
embraces  an  interesting  class  of  cases  growing  oat  of  equitable 
deductions  to  be  made  from  demands  in  specified  cases ;  to  this 
subject,  or  one  closely  connected  with  it,  I  shall  now  only  very 
generally  advert.* 

Suppose  the  case  of  a  plaintiff  who  has  sustained  positive 
injury,  but  whose  loss  has  been  made  good  by  charitable  con- 
tribution. Suppose  a  man  beaten,  and  to  incur  a  surgeon's 
bill,  which  is  paid  for  him  by  some  benevolent  persons,  can  he 
still  recover  against  the  assailant  ?  Cases  of  this  kind  have  been 
put  by  eminent  Judges,  in  a  manner  which  implied  they  enter* 
tained  no  doubt  that  the  charitable  relief  would  be  altogether 
thrown  out  of  view  in  determining  the  legal  rights  of  the  parties. f 
And  this  seems  the  general  rule  in  cases  of  tort.  So  in  an  action 
for  collision,  it  was  held  in  England  that  the  defendant,  by 
whose  negligence  the  injury  was  sustained,  could  claim  no  de- 
duction for  the  fact  that  the  plaintiff  had  already  recovered  a 
large  part  of  his  claim  from  the  underwriters^:  So  in  a  case  of 
false  representation,  the  defendant  is  not  allowed  to  defeat  the 
action,  by  showing  that  the  plaintiff  had  obtained  for  the  pro- 
perty what  he  had  paid  for  it.§  But,  on  the  other  hand,  when 
we  come  to  consider  the  subject  of  Recoupment  we  shall  see 
that  in  cases  of  contract,  as  a  general  rule,  the  plaintiff  can  only 
recover  to  the  extent  of  his  actual  injury,  and  that  if  that  injury 
has  been  made  good  in  any  way,  such  compensation  goes  to 
reduce  his  claim.  | 

Upon  the  whole,  in  review  of  this  branch  of  our  subject,  it 
must  be  considered  inaccurate  to  say,  that  legal  relief  is  com- 
mensurate with  the  injury  sustained,  or  that  the  sole  object  is  to 
furnish  compensation.    In  ordinary  cases  of  contract,  the  remu 
neration  must  be  less ;  in  cases  of  tort  it  may  be  more. 

Having  thus  exhibited  the  general  principles  on  which  the 
law  of  this  matter  is  based,  we  shall  proceed  to  examine  more 
minutely  the  amount  of  compensation  awarded  in  particular 


*  See  Post,  Chap.  XVII. 

t  Tindal,  J.,  &  Park,  J.,  Yates  vs.  Whyte,  4  Bing.  N.  C,  472. 
%  Yates  w.  Whyte,  4  Bing.  N.  C,  p.  472. 

$  Medbury  vs.  Watson,  6  Met.,  246.    See  to  same  point,  Stiles  vs.  White,  11  Met., 
866. 
I  Vide  Post,  Ch.  XVH. 
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cases.  In  doing  this,  very  considerable  difficulty  will  be  found 
to  stand  in  the  way  of  our  efforts  to  make  any  arrangement  of 
the  subject,  adapted  to  our  system  of  jurisprudence,  and  at  the 
same  time  logical  and  scientific. 

In  endeavoring  to  apply  the  rule  of  damages,  to  the  different 
actions  used  among  us,  one  broad  line  of  distinction  presents 
itself;  that  between  real  and  personal  property.  This  distinc- 
tion, deriving  its  origin  from  the  feudal  system,  is  so  firmly  es- 
tablished, and  our  rules  of  proceeding,  and  even  the  right  itself, 
so  dependent  on  it,  that  in  no  general  consideration  of  our  law, 
can  it  be  disregarded. 

I  have,  therefore,  first  treated  of  actions  for  the  recovery  of 
real  property ;  of  suits  to  enforce  remedies  for  the  interruption 
or  diminution  of  its  enjoyment,  and  of  those  upon  contracts  re- 
lating to  it.  The  first  division  embraces  the  action  of  ejectment, 
with  its  subsidiary,  trespass  for  mesne  profits  and  dower.  The 
second,  actions  for  trespass  to  lands ;  including  proceedings  in 
regard  to  nuisances  and  waste.  The  third,  real  covenants  and 
contracts  to  convey  land. 

When  we  approach  the  subject  of  personal  property,  new 
difficulties,  which  grow  out  of  the  forms  of  actum,  present  them- 
selves in  the  way  of  any  methodical  arrangement  of  the  subject. 
These  forms  have  long  been  firmly  established  in  the  law  of 
England ;  they  exist  in  most  of  the  States  of  the  Union,  and  the 
rules  of  pleading,  evidence,  and  of  damages,  have  adapted 
themselves  to  their  arbitrary  and  illogical  arrangement.* 


*  Great  Judges  have  pronounced  themselves  strongly  in  favor  of  maintaining  the 
forms  of  action ;  Lord  Kenyon,  in  Savignao  vs.  Borne,  6  T.  R.,  pp.  219,  1*0 ;  Mr. 
J.  Wilson,  in  Israel  vs.  Douglas,  1  H.  Bl.,  p.  248;  Eyre,  C.  J.,  in  Turner  vs.  Haw- 
kins, B.  &  Poll.,  p.  476 ;  Abbott,  C.  J.,  in  Orton  vs.  Butler,  5  B.  A  A.,  p.  654.  See 
also,  Chitty's  Pleadings,  Vol.  I.,  p.  110,  in  note.  "Settled  forms  of  actions,"  said  Tin- 
dal,  C.  J.,  in  Williams  vs.  Holland,  10  Bing.,  118,  "  adapted  to  different  grievances, 
contribute  much  to  the  certain  administration  of  justice." 

More  valuable  testimony  was  borne  to  their  importance  by  the  English  common 
law  commissioners,  the  great  reforms  effected  by  whom,  bear  witness  that  they  were 
not  afraid  to  innovate.  They  say,  Third  Report,  p.  6,  "  We  cannot  persuade  our- 
selves, that  with  respect  to  the  forms  now  in  common  use,  (except  that  of  ejectment,) 
any  considerable  change  would  be  expedient.  It  is  not  that  we  are  insensible  to  cer- 
tain imperfections  and  inconveniences  incident  to  these  forms,  for  we  feel  that  their 
classification  is  arbitrary  and  otherwise  defective.  But  in  this,  as  in  so  many  other 
cases,  we  are  presented  with  a  choice  of  difficulties.  To  those  who  have  observed  the 
inoonvenienoes  which  in  other  systems  of  judicature  are  found  to  flow  from  the  want 
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It  is,  therefore,  impossible  to  disregard  them.  At  the  same 
time  I  have  endeavored  to  adopt  an  order  somewhat  different 

and  more  reasonable,  than  that  which  they  suggest. 

■■  -^-  ■  1 1     ■      ...  ,i  1 .  .1  .  -  ,i .  1 . ,  1 . 

of  fixed  forma  of  action,  it  will  be  scarcely  doubtful  that  they  are  an  invention  of  real 
merit  and  importance.  They  tend  most  naturally  to  secure  that  oertainty  in  the  right 
of  action  itself,  which  is  one  of  the  chief  objects  of  jurisprudence ;  they  form  a  valua- 
ble check  to  vagueness  and  prolixity  of  statement,  and  in  this  and  other  respects,  they 
are  essential  to  the  convenient  application  of  the  rules  of  pleading,  a  system,  the  pecu- 
liar advantages  of  which,  we  have  elsewhere  endeavored  to  illustrate." 

With  all  that  respect  for  the  judgment  of  these  commissioners,  which  their  reputa- 
tion as  lawyers,  and  their  still  greater  reputation  as  law-reformers,  is  calculated  to  ex- 
oite,  it  is  difficult  to  yield  assent  to  this  reasoning  on  the  forms  of  action.  Two  similar 
contracts  are  made ;  one  is  sealed  and  the  other  not.  It  is  evident  that  the  right  to 
relief,  or  in  other  words  the  right  of  action  is  in  both  oases  precisely  the  same.  How, 
then,  does  it  tend  to  secure  "  certainty  in  that  right,"  to  declare  that  on  the  sealed  in- 
strument covenant  must  be  brought,  while  assumpsit  only  will  lie  on  the  other  ?  The 
right  qf  action  against  an  agent  is  the  same,  (provided  fraud  or  malice  do  not  intervene,) 
whether  considered  as  a  breach  of  contract  or  a  violation  of  duty ;  and  yet  how  many 
judgments  in  such  suits  have  been  arrested,  because  a  count  in  assumpsit  was  inadvert- 
ently joined  with  one  in  case.  See  Corbett  vs.  Parkington,  6  Barn.  &  Ores.,  p.  268 *,  and 
Lovett  vs.  Pell,  22  Wend.,  p.  869.  As  to  "  vagueness  and  prolixity,"  the  former  will 
always  be  checked  by  the  fundamental  rules  of  evidence,  that  the  proofs  must  follow  the 
allegations ;  and  as  to  the  latter,  it  never  would  exist,  if  not  fostered  by  the  pernicious 
system  of  taxing  costs  by  the  folio.  Our  chancery  jurisprudence  well  illustrates  this. 
A  bill  in  equity  is  prolix  because  it  is  paid  for  by  the  folio.  It  is  not  vague ;  on  the  con- 
trary, the  precise  grievance  complained  of  can  almost  always  be  ascertained  with  in- 
finitely more  certainty  than  from  a  common  law  declaration.  For  after  all,  the  proposed 
ends  are  not  attained.  What  more  vague  than  a  declaration  in  trover,  or  on  the  money 
oounte  f  What  more  prolix  than  a  declaration  in  covenant,  with  a  dozen  breaches  and 
a  count  for  every  breach  ?  As  to  the  rules  of  pleading,  the  experience  of  the  English 
system  is  itself  proof,  that  the  forms  of  action  are  in  no  wise  wanted  to  secure  the  logio 
of  that  system.  The  arbitrary  pleadings  for  the  defence  are  there  entirely  abandoned— 
the  general  isbuo  has  given  way  to  rational  and  intelligible  statements  of  the  real  cause 
of  defence.  When  the  forms  of  pleas  are  abandoned,  why  should  the  forms  of  declara- 
tions be  retained  ?  If  the  general  issue  is  not  essential  to  the  rules  of  pleading,  why 
are  the  forms  of  debt  or  trover  f  In  fact,  the  forms  of  action  are,  in  my  humble  judg- 
ment, the  greatest  barrier  to  the  proper  application  of  the  best  part  of  the  scienoe  of 
pleading,  that  which  is  directed  to  the  singleness  and  oertainty  of  the  issue.  In  regard 
to  the  rules  of  damage,  the  results  of  the  system  are  eminently  illogical ;  thus,  for  in- 
stance, take  the  case  of  a  tortious  removal,  conversion,  and  sale  of  personal  property — 
the  plaintiff  has  three  distinct  remedies,  and  in  each  the  rule  of  damage*,  is  different. 
If  he  adopt  assumpsit,  on  the  count  for  money  had  and  received,  he  can  only  recover 
the  amount  of  the  actual  proceeds  of  the  property.  If  trover,  he  will  be  allowed  the 
highest  value  at  any  time  before  trial ;  and  if  trespass,  he  can  have  vindictive  damages 
for  the  wrong.— Greenleqfs  Evidence,  Vol.  II.,  p.  218.     Vide  Post,  Ch.  XIX.,  Trover. 

It  seems  to  me  very  plain,  from  the  course  of  legal  reform  both  in  England  and 
in  this  country,  that  we  are  rapidly  tending  towards  the  abolition  of  all  arbitrary  forms 
of  action.  Thus,  in  Massachusetts,  by  the  provisions  of  a  statute,  1886,  c  278,  §  8,  the 
oourt  has  power  to  amend  the  plaintiff's  proceedings,  by  giving  him  leave  to  change 
his  form  of  action.—  Wiley  vs.  Tale,  1  Met.,  p.  558.  What  is  this,  however,  but  to 
leave  the  trap  set  for  the  unwary,  to  be  opened  or  not,  according  to  the  discretion  of  the 
tribunal.    And  no  one  who  ever  has  had  his  rights  dependent  on  discretionary  power, 
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One  distinction  presents  itself  too  plainly  to  be  overlooked  ; 
that  which  separates  those  cases  where  the  damages  are  wholly 
at  large,  and  under  the  control  of  the  tribunal,  from  those 


will  forgot  Lord  Camden's  glowing  words:  "  Discretion  is  the  law  of  tyrants;  it  is 
always  unknown ;  it  is  different  in  different  men ;  it  is  casual,  and  depends  on  consti- 
tution, temper,  and  passion.  In  the  best  it  is  oftentimes  caprice ;  in  the  worst,  every 
vice,  folly  and  passion,  to  which  human  nature  is  liable."— Argument  in  Smdton  vs. 
Kersey. 

Bnt  the  controversy  is  as  old  as  the  time  of  Cicero ;  no  lawyer  can  be  ignorant  of 
the  ridicule  with  which,  in  his  oration  for  Murena,  he  overwhelms  the  verbiage  and 
formulas  of  that  day.  Hoc  fieri  beUissime  posset;  Fundus  Sabinvs  tneus  est;  itmmo 
mens;  deinde  judicium:  nduerurU. — Nam  &um  permulta  praetor*  lepibus  essent  const*- 
tuta,  ea  jureeonsuUorwn  ingeniis  pleraque  eorrupta  etc  depravato  swU—Iisdem  inepHis 
fucata  sunt  omnia — totum  est  eontemptum  et  abjeetum. — Orat.  pro  Murena. 

Since  the  above  was  published  in  the  first  edition  of  this  work,  its  prognostications 
have  been  justified  in  at  least  two  of  the  States  of  the  Union.  In  New  York,  in  April, 
1848,  an  act  was  passed  entitled,  "  An  Act  to  simplify  and  abridge  the  Practice,  Plead- 
ings, and  Proceedings  of  the  Courts  of  this  State,1*  the  preamble  of  which  is  as  follows : 
"  Whereas,  it  is  expedient  that  the  present  forms  of  actions  and  pleadings  in  cases  at 
common  law  should  be  abolished,  and  that  the  distinction  between  legal  and  equitable 
remedies  should  no  longer  continue,  and  that  a  uniform  course  of  proceeding  in  all 
cases  shonld  be  established."  And  in  accordance  with  this  preamble,  the  act  now 
known  as  the  Code  of  Procedure  goes  on,  in  section  69,  (62  of  the  Code  of  1851,)  to 
enact  that  "the  distinction  between  actions  at  law  and  suits  in  equity,  and  the  forms 
of  all  suoh  actions  and  suits  heretofore  existing  are  abolished,  and  there  shall  be  in 
this  State  hereafter,  but  one  form  of  action  for  the  enforcement  and  protection  of  pri- 
vate rights,  and  the  redress  of  private  wrongs,  which  shall  be  denominated  a  civil 
action."  But  though  the  forms  of  action  are  abolished,  the  distinction  between  legal 
and  equitable  remedies  still  remains.  Linden  vs.  Fritz,  8  Code  Sep.,  164,  5  Prac.  B., 
188, 191.  8  Sandford,  S.  C.  B.,  698.  By  §  140,  all  the  forms  of  pleading  heretofore  ex- 
isting inconsistent  with  the  provisions  of  this  act  are  abolished,  and  hereafter  the 
forms  of  pleading  in  civil  actions  in  Courts  of  Record,  and  the  rules  by  which  the  suf- 
ficiency of  the  pleadings  is  to  be  determined  are  modified  as  prescribed  by  this  act" 
And  the  Code  then  goes  on  to  define  the  functions  and  requisites  of  the  new  pleadings, 
the  complaint,  the  demurrer,  the  answer,  and  the  reply.  %  156  provides  that  every 
pleading  in  a  Court  of  Record  must  be  subscribed  by  the  party  or  his  attorney,  and 
when  any  pleading  is  verified,  (by  oath,)  "every  subsequent  pleading  except  a  de- 
murrer must  be  verified."  By  §  168,  every  material  allegation  of  the  complaint  not  spe- 
cifically controverted  by  the  answer  as  prescribed  in  §  149,  and  every  material  allega- 
tion of  new  matter  in  the  answer  not  specifically  controverted  by  the  reply  as  prescribed 
in  %  153,  shall,  for  the  purposes  of  the  action  be  taken  as  true."  In  regard  to  the  sub- 
ject of  this  treatise,  the  Code  contains  the  following  provision ;  $  276,  (282  of  the  Code 
of  1848,)  "Whenever  damages  are  recoverable,  the  plaintiff  may  claim  and  recover 
if  he  show  himself  entitled  thereto,  any  rate  of  damages  whioh  he  might  have  hereto- 
fore recovered  for  the  same  cause  of  action."  Under  the  system  of  the  common  law, 
as  I  have  already  said,  and  as  we  shall  have  frequent  oocasion  to  see  in  the  progress  of 
this  work,  the  rule  or  measure  of  damages  depends  not  only  on  the  cause,  but  on  the 
form  of  action— that  is  to  say,  the  same  right  may  be  set  up  in  different  forms,  and 
the  amount  of  recovery  will  be  dependent  on  the  form  employed.  It  will  be  neces- 
sary for  the  pleader  to  bear  this  in  mind  in  setting  out  the  relief  he  seeks  under  the 
new  system. 

In  Massachusetts,  too,  an  act  passed  on  the  28d  May,  1851 ;  Sess.  Laws  of  1851,  C. 
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where,  under  the  name  of  a  penalty  or  of  liquidated  damages, 
the  parties  have  endeavored  either  to  fix  the  precise  amount  of 
compensation  for  the  breach  of  contract,  or  at  least  to  define 
some  limit  beyond  which  that  compensation  shall  not  go.  The 
first  class  comprehends  the  great  heads  of  assumpsit  and  cove- 
nant, so  far  as  neither  liquidated  damages  nor  penalty  are 
named  in  the  contract,  because  in  no  case  of  personal  actions 
is  the  rule  of  damages  affected  by  the  mere  addition  or  omis- 
sion of  the  seal,  and  includes  suits  on  notes  and  bills  of  ex- 
change, policies  of  insurance,  on  contracts  for  the  sale  and  war- 
ranty of  chattels,  actions  against  common  carriers,  by  surety 

288;  entitled,  "An  Act  to  amend  some  of  the  Proceedings,  Practice  and  Boles  of 
Evidence  of  the  Courts  of  this  commonwealth,"  has  wrought  very  material  changes  in 
the  procedure  of  that  State.  Among  the  most  prominent  sections  of  the  act  are  the 
following:— f 1.  "There  shall  be  only  three  divisions  of  personal  actions.  First,  Ac- 
tions qf  Contract,  which  shall  include  those  now  known  as  actions  of  Assumpsit,  Cove- 
nant and  Debt,  except  for  penalties.  Second,  Actions  qf  Tort,  which  shall  include 
those  now  known  as  actions  of  Trespass,  trespass  on  the  case,  trover,  and  all  actions 
for  penalties.  Third,  Actions  qf  Replevin."  %  2.  declares,  among  other  things,  that 
no  averment  shall  be  made  which  the  law  does  not  require  to  be  proved,  and  that 
only  the  substantive  facts  necessary  to  constitute  the  cause  of  action,  shall  be  stated 
without  unnecessary  verbiage  and  with  substantial  certainty ;  one  count  and  no  more 
to  be  inserted  for  eaoh  cause  of  action,  but  any  number  of  breaches  may  be  assigned 
in  each  count,  and  abolishes  the  action  of  trover.  §  6.  "None  of  the  provisions  herein 
contained  shall  be  deemed  to  change  any  of  the  rules  of  evidence  or  the  measure  of 
damages."  $  20.  "  The  general  issue,  as  heretofore  used  in  all  actions  except  real  and 
mixed  actions  is  abolished,  and  in  place  thereof  the  defendant  shall  Hie  an  answer  to 
the  declaration."  §  22.  The  answer  shall  deny,  in  clear  and  positive  terms,  every  sub- 
stantive fact  intended  to  be  denied  in  each  count  of  the  declaration  separately,  "or 
shall  declare  the  defendant's  ignorance  of  the  fact,  so  that  he  can  neither  admit  nor  deny, 
but  leaves  the  plaintiff  to  prove  the  same."  $  28.  Provides  a  replication  to  the  answer. 
%  86.  Any  substantive  fact  alleged  with  substantial  precision  and  certainty,  and  not 
denied  in  clear  and  precise  terms,  shall  be  deemed  to  be  admitted,  but  no  party  shall 
be  required  or  permitted  to  state  evidence.  §$  98,  99, 100, 101  and  102,  provide  for 
interrogatories  to  be  administered  by  either  plaintiff  or  defendant  to  the  opposite  party 
to  be  answered  under  oath.  There  are  other  provisions  in  regard  to  real  and  mixed 
actions,  and  a  schedule  of  forms  for  declarations  and  answers  is  attached  to  the  act. 

Thus  in  two  considerable  States  of  the  Union  the  common  law  forms  of  pleading 
may  be  said  to  be  done  away ;  while,  at  the  same  time,  the  rights  of  parties  remain 
substantially  as  they  are  established  and  declared  by  that  body  of  jurisprudence. 
Equitable  relief  is  still  to  be  given  on  the  settled  principles  of  equity  law ;  and,  there- 
fore, we  are  still  obliged  to  keep  in  mind  and  to  understand  the  fundamental  division 
between  common  law  and  equity. 

Nor  do  any  forms  of  action,  nor  the  distinction  between  law  and  equity  exist  in 
Louisiana  or  Texas.  In  the  latter  State,  in  Bobbins's  AdnVr  «•.  Walters,  2  Texas  B., 
180,  the  court  says,  "  The  common  law  forms  have  never  been  observed  in  our  courts, 
and  with  us  suits  are  brought  by  petition  and  answer ;  we  recognize  no  distinction  be- 
tween law  and  equity,  and  have  no  such  actions  as  trover  and  detinue."— &  P.  Garter, 
4  a*,  vs.  WaOaoe,  2  Texas  J?.,  206. 
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against  principal,  those  growing  out  of  the  contract  of  agency, 
and  generally  all  agreements  whether  tinder  seal  or  otherwise, 
which  do  not  attempt  to  fix  the  damages  for  their  violation. 

A  subordinate  division  of  this  class  includes  those  cases 
where  covenant  (still  without  penalty  or  liquidated  damages,) 
must  be  brought,  and  where  assumpsit  will  not  lie,  as  on  char- 
ter parties,  assignments  of  judgments,  and  other  sealed  instru- 
ments. 

The  second  class  comprehends  the  actions  of  assumpsit, 
debt  and  covenant,  as  controlled  by  penalties  or  liquidated 
damages  stated  in  the  contract.  In  this  branch  of  the  subject, 
I  have  treated  first  of  the  penalty  and  the  weight  given  to  it  in 
fixing  the  measure  of  damages — where  they  fall  short  of  it,  and 
where  they  may  exceed  its  amount,  and  secondly,  of  those  cases 
where  the  agreement  of  the  parties  is  conclusive  on  the  quan- 
tum of  compensation. 

This  disposes  of  the  subject  of  actions  arising  upon  con- 
tracts ;  and  the  remainder  of  the  work  treats  of  torts  to  persons 
and  personal  property,  case,  trover,  replevin,  and  detinue,  being 

included  under  this  head.  In  this  branch  of  the  subject  are 
embraced  the  actions  of  replevin,  suits  against  sheriffs  and  pub- 
lic officers  for  breach  of  duty,  and  in  general  all  those  cases 
where,  though  the  form  of  the  action  is  in  tort,  a  precise  mea- 
sure of  damages  has  been  adopted,  or  at  least  approached. 

It  will  be  seen  that  this  division  is  very  far  from  being  al- 
together satisfactory.  Assumpsit  and  case  proper,  assumpsit 
and  trover,  are  very  often  codrdinate  remedies.  The  same  is 
true  of  debt  and  assumpsit,  debt  and  covenant ;  trover  and 
trespass  may  often  be  brought  indifferently,  and  the  rule  of 
damages,  as  I  shall  have  occasion  to  show  more  fully  hereafter, 
differs  with  the  form  of  action  adopted.  I  still  hope  that  this 
arrangement  will  be  found  at  once  substantially  convenient  of 
reference,  and  adapted  to  the  principles  of  the  matter  before  us. 
The  various  heads  of  interest,  when  allowed  as  damages,  re- 
coupment, pleading,  practice  and  evidence  with  reference  to  the 
subject  of  this  treatise,  and  damages  with  reference  to  special 
statutes,  will  be  found  separately  discussed.* 

*  I  have  made  one  exception  to  the  complete  separation  of  actions  affecting  real 
and  personal  property,  and  in  treating  of  actions  for  fraudulent  representations  on 
sales,  have  discussed  both  branches  of  the  subject  together. 
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Before  entering,  however,  on  the  examination  of  the  measure 
of  compensation  in  the  various  cases  above  referred  to,  it  will 
be  proper  to  obtain  a  general  idea  of  the  boundaries  of  this 
branch  of  onr  jurisprudence,  by  investigating  the  rules  which 
allow  nominal  damages,  and  those  which  deny  relief  for  injury 
remotely  resulting  from  the  principal  illegal  act.  Having 
thus  ascertained  what  damages  are  given  in  cases  where  no 
substantial  injury  is  done,  and  the  general  limitations  imposed 
on  the  right  to  relief,  where  actual  loss  has  been  sustained,  we 
shall  be  better  able  to  enter  upon  the  more  minute  inquiry 
which  awaits  us.  We  are,  therefore,  first  to  speak  of  the  sub- 
ject Of  NOMINAL  DAMAGES. 


CHAPTER  II. 

NOMINAL  DAMAGES. 

Befobb  proceeding  to  consider  the  measure  of  legal  compensa- 
tion in  cases  where  actual  loss  is  sustained,  it  will  be  proper  to 
examine  the  rule  of  Nominal  Damages  as  contra-difltinguished 
from  substantial  Damages. 

We  shall  have  frequent  occasion  hereafter  to  notice  that  the 
common  law,  as  a  general  rule,  only  gives  actual  compensation 
in  cases  of  actual  injury.  The  object  of  the  suit  is  to  obtain 
remuneration  for  loss  actually  sustained.  If  it  appear  that 
though  the  defendant  is  in  fault,  still  that  the  plaintiff  is  not 
injured,  he  can  have  no  relief.  It  is  injuria  sine  damno.  As 
far  back  as  the  Year  Books  it  is  said,  "  If  a  man  forge  a  bond 
in  my  name,  I  can  have  no  action  on  the  case  yet ;  but  if  I  am 
sued,  I  may,  for  the  wrong  and  damage,  though  I  may  avoid  it 
by  plea."*  And  so  Lord  Hobart,  0.  J.,  says,  "  There  must  be 
not  only  a  thing  done  amisse,  but  also  a  damage  either  already 
fallen  upon  the  party,  or  else  inevitable."f  Equity  often  pro- 
ceeds, quia  timet)  in  the  exercise  of  her  preventive  powers  to 
arrest  the  threatened  injury,  and  there  were  some  early  but 
now  obsolete  proceedings  of  the  same  character  at  law  \%  but, 
as  a  general  rule,  it  may  at  present  be  considered  well  settled 
that  the  relief  of  the  common  law  is  only  to  be  obtained  by 
those  who  have  suffered  actual  injury.     This  proposition  is, 

*  19  H.  6,  44. 

t  Waterer  vs.  Freeman,  Hobart,  206. 

\  "  And  note/'  says  Lord  Coke,  "  that  there  be  six  writs  in  law  that  may  be  main- 
tained, quia  timet,  before  any  molestation,  distresse  or  impleading,  as,  1.  A  man  may 
have  his  writ  of  mesne  (whereof  Littleton  here  speaks,)  before  he  be  distrayned.  2.  A 
Warrantia  Carta*  before  he  be  impleaded.  8.  A  MonstraverwU  before  any  distress  or 
vexation.  4.  An  Audita  querela  before  any  execution  issued.  6.  A  Curia  Glaudenda 
before  any  default  or  molestation.  6.  A  ne  isyuste  vexes  before  any  distresse  or  molesta- 
tion. And  these  be  called  brevia  anUcipanUa,  writs  of  prevention." — (Joke  Lit.,  100  a. 
Story's  Equity  Jurisprudence,  §§  780  and  825. 
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however,  subject  to  the  modification  which  we  shall  now  pro- 
ceed to  consider  in  relation  to  nominal  damages. 

Wherever  the  breach  of  an  agreement  or  the  invasion  of  a 
right  is  established,  the  English  law  infers  some  damage  to  the 
plaintiff,  and  if  no  evidence  is  given  of  any  particular  amount 
of  loss,  it  declares  the  right  by  awarding  what  it  terms  nominal 
damages,  being  some  very  small  sum,  as  a  farthing,  a  penny, 
or  sixpence — TJhi  jue^  ibi  remed&vm.  "Every  injury, "  said 
Lord  Holt,  "  imports  a  damage."*  So  again,  in  the  same  case 
as  elsewhere  reported,  his  lordship  said : 

u  My  brother  Powell,  indeed,  thinks  that  an  action  upon  the  case  is  not 
maintainable,  because  here  is  no  hurt  or  damage  to  the  plaintiff;  but  surely, 
every  injury  imports  a  damage,  though  it  does  not  cost  the  party  one  farthing, 
and  it  is  impossible  to  prove  the  contrary,  for  a  damage  is  not  merely  pecunia- 
ry ;  but  an  injury  imports  a  damage,  where  a  man  is  thereby  hindered  of  his 
right  As  in  an  action  for  slanderous  words,  though  a  man  does  not  lose  a 
penny  by  reason  of  the  speaking  them,  yet  he  shall  have  an  action.  So  if  & 
man  gives  another  a  cuff  on  the  ear,  though  it  cost  him  nothing,  no,  not  so 
much  as  a  little  diachylon,  yet  he  shall  have  his  action,  for  it  is  a  personal  in- 
jury. So  a  man  shall  have  an  action  against  another  for  riding  over  his  ground, 
though  it  do  him  no  damage,  for  it  is  an  invasion  of  his  property,  and  the  other 
has  no  right  to  come  thereof 

"  Wherever,"  says  Mr.  Serjeant  Williams,  "  any  act  injures 
another's  right,  and  would  be  evidence  in  future  in  favor  of  the 
wrong  doer,  an  action  may  be  maintained  for  an  invasion  of  the 
right  without  proof  of  any  specific  injury  ."J 

In  regard  to  the  right  invaded,  a  verdict  and  judgment  for 
the  smallest  amount  is  as  effectual  as  any  sum,  however  large; 
for  it  establishes  the  fact  of  the  plaintiff's  title.  And  in  the 
common  case  of  trespass  to  lands,  the  main  object  usually  being 
to  determine  the  right,  this  principle  becomes  very  important. 
In  many  of  these  cases  it  might  seem  at  first  sight  that  the  max- 
im injuria  eifie  dwrrmo  applied,  and  that  the  law  would  refuse 
redress.  But,  as  has  been  clearly  said  by  the  Supreme  Court  of 
Connecticut,  in  an  action  for  flowing  lands,  "  An  act  whioh  occa- 
sions no  other  damage  than  putting  at  hazard  those  rights, 


♦  Aihby  w.  White,  1  Salk,  19. 

1 2  Lord  Baym.,  p.  956. 

X  l  Saunders,  W6,  a;  Mellor  w.  Spatexnan. 
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which,  if  the  act  were  acquiesced  in,  would  be  lost  by  lapee  of 
time,  is  a  sufficient  ground  of  action."* 

So,  again,  it  has  been  said  in  Maine,  speaking  of  the  flow- 
age  of  lands,  "  Generally,  when  one  encroaches  on  the  inheri- 
tance of  another,  the  law  gives  a  right  of  action;  and  even  if 
no  actual  damages  are  found,  the  action  will  be  sustained  and 
nominal  damages  recovered,  because,  unless  that  could  be  done, 
the  encroachment  acquiesced  in  might  ripen  into  legal  right, 
and  the  trespasser,  by  a  continuance  of  his  encroachments  ac- 
quire a  perfect  title."f  In  regard  to  the  pecuniary  result,  the 
effect  of  an  award  of  nominal  damages  depends  on  the  statutes 
regulating  costs,  which  are  usually  made  to  depend  on  the 
amount  recovered  according  to  the  nature  of  the  action;  but 
this  branch  of  the  subject  will  be  found  more  particularly  dis- 
cussed in  the  treatises  on  costs. 

In  an  early  English  case,  well  known  as  that  of  The  Tmr 
bridge  Wells  Dippers^  *n  action  on  the  case  was  brought  by 
the  plaintiffe,  who  were  dippers  atTunbridge  Wells,  against  the 
defendants  for  dipping  without  being  duly  appointed ;  and  on 
the  subject  of  damage  "  there  was  no  proof  of  the  defendant's 
having  received  any  gratuity  other  than  general  evidence,  that 
the  employment  of  dipper  is  attended  with  profits  which  arise 
from  the  voluntary  contribution  of  company  resorting  to  Tun- 
bridge  Wells."  The  Court  of  Common  Pleas,  in  noticing  the 
objection,  said :  "  There  is  a  real  damage  to  the  dippers  in  de- 
priving them  of  some  gratuity  which  they  would  otherwise 
have  received,  perhaps  more  than  they  might  truly  deserve  for 
their  labor  and  pains.  Besides,  an  action  on  the  case  will  lie 
for  a  possibility  of  an  injury,  as  for  persuading  A  not  to  come 
and  sell  his  wares  at  the  market  of  B,  the  lord  of  the  market 
may  have  his  action." 

So,  again,  subsequently  in  an  action  on  the  case  for  a  sur- 
charge of  common,  it  was  held  that  the  plaintiff  need  not  show 
that  he  turned  on  any  cattle  of  his  own  at  the  time  of  the  sur- 
charge, but  only  that  he  could  not  have  enjoyed  his  common 
so  beneficially  as  he  might ;  and  Nares,  J.,  commenting  on  the 


*  Chapman  w.  Thames  Manufacturing  Co.,  18  Conn.,  p.  269. 

t  Hathorne  w.  Stinaon,  8  Fairf,  188.    Seedensparger  w.  Spear,  17  Maine,  128. 

\  Weller  vs.  Baker,  2  Wik.,  414,  Anno  1769. 
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Dippers'  Case,  said  it  was  there  held  that  a  "probable"  damage 
is  a  sufficient  injury  on  which  to  ground  an  action.*  And  "  pro- 
bable" is,  perhaps,  the  more  correct  phrase.  An  invasion  of 
right  being  shown,  the  law  holds  injury  to  be  a  probable  result, 
and  therefore  gives  judgment  against  the  wrong  doer.  In  other 
words,  it  presumes  some  damage  to  have  resulted  from  the 
wrong.  And  the  principle  was  adhered  to  by  the  King's 
Bench  in  an  action  on  the  case  for  injuries  to  a  right  of  com- 
mon, the  jury  having  found  a  verdict  of  one  farthing,  and  a 
motion  to  set  aside  the  verdict  and  to  enter  a  nonsuit  being 
denied.f 

But  in  a  suit  brought  by  the  owner  of  a  house  against  a 
lessee  for  opening  a  door  without  leave,  the  premises  not  being 
in  any  way  injured  or  weakened  by  the  opening,  the  court  re- 
fused to  allow  nominal  damages,  and  remitted  the  case  to  the 
jury  to  say  whether  the  plaintiff's  reversionary  interest  had,  in 
point  of  fact,  been  prejudiced.^:    This  case,  however,  does  not 
present  any  exception  to  the  general  rule,  for  the  court  evi- 
dently considered  that  a  verdict  for  nominal  damages  would 
have  been  right  if  there  had  been  any  proof  of  the  plaintiff's 
title  being  affected.  So,  again,  in  the  King's  Bench,  in  an  action 
on  the  case  for  the  fraudulent  imitation  of  the  plaintiff's  trade 
marks ;  the  jury  having  found  a  verdict,  with  one  farthing 
damages,  a  motion  was  made  to  enter  a  nonsuit,  but  the  rule 
was  refused,  and  Littledale  J.,  said :   "  The  act  of  the  de- 
fendants was  a  fraud  against  the  plaintiff,  and  if  it  occasioned 
him  no  specific  damage,  it  was  still,  to  a  certain  extent,  an 
injury  to  his  right. "§ 

And  in  the  same  court,  in  an  action  on  the  case  brought  by 
a  tenant  against  his  landlord,  for  illegally  distraining  for  more 
rent  than  was  due,  it  appearing  that  the  proceeds  of  the  sale 

*  Wells  w.  Watting,  2  W.  Black.,  1888,  Anno  1779.  By  this  decision  a  dic- 
tum of  Lord  Coke,  in  Robert  Mary's  case,  was  overruled.  9  Co.,  118.  "  So,"  says 
Lord  Coke,  "that  if  the  trespass  b$  so  small  that  the  commoner  has  not  any  loss,  but 
sufficient  in  ample  manner  remains  to  him,  he  shall  not  have  any  action  for  it." 

t  Pindar  vs.  Wadsworth,  2  East.,  164.  We  shall  hereafter  see  that  this  prin- 
ciple does  not  apply  in  cases  of  waste,  and  that  if  the  damages  there  be  purely  nomi- 
nal, the  defendant  may  enter  judgment.  Harrow  School  vs.  Alderton,  2  Bos.  &  Pul., 
88. 

X  Young  vs.  Spenoer,  10  B.  A  Cres.,  145. 

$  Biofcld  vs.  Payne,  4  B.  &  Adol.,  410.    24  £.  C.  L.  B.,  87. 
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were  insufficient  to  satisfy  the  rent  actually  in  arrears,  the  jury 
found  a  verdict  for  the  plaintiff,  with  one  shilling  damages.  A 
motion  was  made  to  enter  a  nonsuit,  but  it  was  denied,  and 
Denman,  C.  J.,  said :  "  There  was  a  wrongful  act  of  the  defend- 
ant, and  though  by  reason  of  the  value  of  the  goods  taken  fall- 
ing short  of  the  actual  rent  due,  no  real  damage  was  sustained, 
yet  there  was  a  legal  damage  and  cause  of  action,  for  which  the 
plaintiff  was  entitled  to  a  verdict."*  This  case  carries  the  prin- 
ciple of  the  English  law  to  its  extreme  limit ;  for  so  far  from 
the  plaintiff's  having  proved  any  damage,  it  was  conclusive- 
ly shown  that  he  could  not  have  suffered  any ;  and  on  the  con- 
trary, the  defendant  was  the  real  loser. 

Thus,  also,  it  has  been  recently  held  by  the  English  Common 
Pleas  in  an  action  on  the  case  for  deceit  against  the  secretary 
of  an  insurance  company  for  false  representations  as  to  the  man- 
agement and  affairs  of  the  company,  whereby  the  plaintiff  was 
induced  to  effect  an  insurance  with  them,  though  it  did  not  ap- 
pear that  he  had  sustained  any  positive  loss,  that  he  was  enti- 
tled to  nominal  damages.f 

The  principle  has  been  applied  to  the  diversion  of  water 
courses.  It  has  been  long  held  that  the  riparian  proprietor 
of  a  stream  has  a  right  to  the  use  of  its  waters,  but  it  has  been 
doubted  whether  he  could  recover  in  an  action  for  its  diversion 
without  showing  actual  damage.^  It  is  now,  however,  well 
settled  in  favor  of  the  right,  and  if  the  infringement  be  establish- 
ed, nominal  damages,  at  least,  will  in  all  cases  be  given.§ 

The  general  rule  has  been  recognized  by  the  Supreme  Court 

*  Taylor  w.  Heniker,  Bart,  12  Adolphus  &  Ellis,  488,  which  overruled  the 
oases  of  Avenell  vs.  Croker,  Moo.  &  M.,  172,  and  Wilkinson  vs.  Terry,  1M.&  Rob., 
877.  See  also,  Butte  vs.  Edwards,  2  Denio,  164,  where  it  is  said  that  in  case  for  illegal 
distress,  if  no  actual  damage  is  sustained,  the  plaintiff  could  at  most  but  recover  nomi- 
nal damages. 

t  Pontifex  w.  Bignold,  8  Scott  N.  E.,  890.  The  text  contains  the  substance  of 
the  marginal  note,  but  it  should  be  noticed  that  the  question  came  up  on  demurrer  to 
the  plea,  that  the  declaration  alleged  that  the  policy  was  of  less  value  to  the  plaintiff 
than  if  the  representations  complained  of  had  been  true,  and  that  Tindal,  C.  J.,  said, 
"  This  case  ranges  itself  within  Paisley  vs.  Freeman,  8  T.  H.}  51,  and  Haycraft  vs.  Crea- 
sy, 2  East,  92,  and  that  class  of  cases  where  it  was  held,  that  a  false  affirmation  made 
by  the  defendant  with  intent  to  defraud  the  plaintiff,  whereby  the  plaintiff  receives 
damage,  is  the  ground  of  an  action  upon  the  case  in  tho  nature  of  a  deceit." 

X  Hill  vs.  Mason,  5  Barn  &  Adol.,  1. 

§  Bowen  vs.  Hill,  1  Bing,  N.  C,  549.  Parker  vs.  Griswold,  17  Conn.,  288.  Plum- 
kigh  vs.  Dawson,  1  Oilman,  544. 
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of  New  York,  in  relation  to  personal  actions  as  well  as  those 
affecting  real  property.  In  an  action  of  trespass,*  Bronson,  J., 
said,  "  If  the  plaintiff  succeeded  in  showing  an  unlawful  entry 
upon  his  lands,  or  that  his  fences  or  any  portion  of  them  were 
improperly  thrown  down  and  his  fields  exposed,  he  was  entitled 
to  a  verdict  for  norrvmal  damages  at  the  least.  It  was  not  ne- 
cessary for  him  to  prove  a  eum9  or  that  any  particular  amount 
of  damages  had  been  sustained.  Every  unauthorized  entry 
upon  the  land  of  another  is  a  trespass,  and  whether  the  owner 
suffer  much  or  little,  he  •  is  entitled  to  a  verdict  for  some  dam- 
ages."f 

So  in  an  action  of  trespass  for  false  imprisonment.^  The 
plea  containing  an  allegation  that  the  trespass  consisted  in  ar- 
resting the  plaintiff  on  an  execution  on  a  judgment  in  trover ; 
it  was  replied  that  the  plaintiff  had  obtained  his  discharge  from 
imprisonment,  and  that  the  defendant  had  notice  of  the  dis- 
charge, to  which  a  demurrer  was  put  in  ;  the  court  said :  "  Want 
of  notice  may  indeed  depress  the  damages  to  a  mere  nominal 
sum,  but  is  never  allowed  absolutely  to  excuse  a  trespass ;" 
and  there  was  judgment  for  the  plaintiff. 

In  a  recent  case,  where  fraud  was  charged,  the  same  court 
was  equally  explicit.  They  said,  "  Actual  damage  is  not  neces- 
sary to  an  action.  A  violation  of  right,  with  a  possibility  of 
damage  forms  the  ground  of  an  action.  *  *  Once  establish, 
therefore,  that  in  all  matters  of  pecuniary  dealing,  in  all  mat- 
ters of  contract,  a  man  has  a  legal  right  to  demand  that  his 
neighbor  shall  be  honest,  and  the  consequence  ■  follows,  viz :  if 
he  be  drawn  into  a  contract  by  fraud,  this  is  an  injury  action- 
able per  se.  Indeed,  it  would  not  be  difficult  in  all  such  cases, 
to  show  the  degree  of  actual  damage.  The  time  of  the  injured 
party  has  been  consumed  in  doing  a  vain  thing  or  one  com- 
paratively vain,  and  time  is  money.  Fraud  is  odious  to  the  law, 
and  fraud  in  a  contract  can  hardly  be  conceived  of  without  be- 
ing attended  with  damage  in  fact."§ 

So  in  Connecticut,  in  an  action  of  slander,  for  charging  the 
plaintiff,  a  female,  with  want  of  chastity,  the  judge  directed  the 

•  Dixon  vs.  Clow,  24  Wend.,  188. 

t  And  the  same  point  has  been  ruled  in  Texas.  Carter  et  al.  vs.  Wallace,  2  Texas 
B.,  906. 

\  Deyo  vs.  Van  Valkenburgh  et  al.,  5  Hill,  242. 

§  Allaire  vs.  Whitney,  1  Hill,  p.  484.    £eo  Whitney  vs.  Allaire,  4  Denio,  654. 
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jury  "  that  if  they  should  find  that  the  plaintiff  had  eo  destroy- 
ed her  character  by  her  own  lewd  and  dissolute  conduct  as  to 
have  sustained  no  injury  from  the  words  spoken  by  the  defend- 
ant, they  might  give  only  nominal  damages,"*  and  on  review 
this  was  held  correct. 

The  general  principle  has  been  also  laid  down  by  Mr.  Jus- 
tice Story,  in  regard  to  patents.  In  an  action  for  the  infringe- 
ment of  a  patent  right  by  making  a  machine,  it  was  argued  for 
the  defendant,  that  no  action  lay  except  for  actual  damage. 
"  But,"  said  Story,  J.,  "  we  are  of  opinion  that  where  the  law 
gives  an  action  for  a  particular  act,  the  doing  of  that  act  im- 
ports of  itself  a  damage  to  the  party.  Every  violation  of  a 
right  imports  some  damage,  and  if  none  other  be  proved,  the 
law  allows  a  nominal  damage."f 

So,  in  Pennsylvania,  in  trespass  for  flowing  lands,  it  was 
held  "  that  the  law  implies  damage  from  flooding  the  ground 
of  another,  though  it  be  in  the  least  possible  degree,  and  with- 
out actual  prejudice.  But  where  the  law  implies  the  injury,  it 
also  implies  the  lowest  damage.";);  In  the  Maine  Circuit,  in  an 
action  on  the  case  for  flowing  lands,§  Mr.  Justice  Story  also 
recognised  the  rule. 

So  it  has  been  held  in  Massachusetts,  in  the  case  of  a  sheriff 
neglecting  to  return  an  execution.  "  The  plaintiff  is  entitled,"  said 
Wilde,  J.,  "  to  nominal  damages  for  the  officer's  neglect,  in  not 
returning  the  execution  till  after  the  return-day.  No  actual 
damages  are  proved,  but  where  there  is  a  neglect  of  duty,  the 
law  presumes  damages."! 

So  where  the  sheriff  does  not  return  a  fi.  fa.,  after  being  no- 
tified to  do  so,  if  the  plaintiff  has  intermeddled  with  the  execu- 
tion of  the  writ  so  as  to  defeat  its  operation,  he  is  still  entitled 
to  nominal  damages.^"  We  shall  have  occasion  to  consider  this 
branch  of  the  subject  more  at  large  when  treating  of  dama- 
ges in  suits  against  sheriffs  and  other  public  officers.** 

*  Flint  vs.  Clark,  18  Conn.,  861. 

t  Whittemore  vs.  Cutter,  1  Gall.,  429,  and  again  S.  C,  ibid.,  488. 

%  Pastoriua  vs.  Fisher,  1  Bawle,  p.  27 ;  affirmed  in  Ripha  vs.  Sergeant,  7  Watte  & 
S.,  p.  9. 

%  Whipple  vs.  Chamberlain  Manufacturing  Company,  2  Story,  p.  601.  See,  also, 
Crooker  vs.  Bragg,  10  Wend.,  260. 

|  Laflin  vs.  Willard,  16  Pick.,  p.  64.  See,  also,  Goodnow  vs.  Willard,  5  Met, 
p.  617 ;  and  S.  P.  Lawrence  vs.  Sice,  12  Met.,  585. 

1  Mickles  vs.  Hart,  1  Denio,  548. 

•*  Pott,  Ch.  XXI. 
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But,  in  Vermont,  an  able  effort  has  been  made  to  limit 
nominal  damages  strictly  to  cases  where  some  damage  is  the 
probable  result  of  the  defendant's  act,  or  where  the  act  would  be 
evidence  afterwards  in  favor  of  the  wrong  doer,  or  where  a  right 
is  wantonly  invaded  for  the  purpose  of  injury,  and  it  is  said 
"  that  no  case  can  be  found  where  damages  have  been  given 
for  a  trespass  to  personal  property,  when  no  unlawful  intent  or 
disturbance  of  a  right  or  possession  is  6hown,  and  where  not 
only  improbable  but  eM  possible  damage  is  expressly  disprov- 
ed."* I  doubt  if  this  doctrine  can  be  sustained  on  the  author- 
ities, but  it  is  founded  in  good  sense  and  correct  notions  of 
justice. 

In  Massachusetts,  though  an  officer  who  takes  a  bail  bond, 
is  liable  to  an  action  for  not  returning  it  with  the  ^rit,  yet  if  he 
deliver,  or  offer  to  deliver  it  to  the  plaintiff  in  season  for  him  to 
prosecute  a  scire  facias  against  the  bail,  he  is  liable  for  nomi- 
nal damages  only.f 

So,  in  New  Hampshire,  when  the  sheriff  attaches  property 
on  mesne  process,  the  return  of  the  attachment  and  receipt 
taken  for  it,  should  specify  the  articles  attached ;  but  neglect 
in  this  respect,  will  subject  the  officer  to  nominal  damages  only, 
unless  special  damage  is  shown.J 

The  rule  that  the  invasion  of  a  right  gives  a  claim  in  all 
cases  to  nominal  damages,  applies  equally  to  matters  of  contract, 
and  so  it  was  held  by  the  Court  of  King's  Bench,  in  an  action 
brought  against  a  banker,  for  refusing  payment  of  a  check, 
although  in  funds,  no  actual  damage  being  sustained.§ 

In  an  action  brought  to  recover  general  average,  the  jury 
being  about  to  pronounce  a  verdict  for  the  defendant,  because 
they  could  not  ascertain  any  given  sum  to  be  the  proportion 
due  to  the  plaintiff,  a  nonsuit  was  taken,  and  on  motion,  the 
Court  of  Common  Pleas  ordered  a  verdict  to  be  entered  for  the 
plaintiff,  with  sixpence  damages.  | 

*  Paul  vs.  Sloson,  22  Verm.,  281,  per  Poland,  J. 

t  Glezen  vs.  Rood,  2  Met.,  p.  490. 

X  Brace  vs.  Pettengill,  12  N.  H.  &,  841. 

§  Marzetti  vs.  Williams,  1  Barn.  &  Adol.,  415.  See,  also,  Bowman  vs.  Brown, 
in  the  Exchequer  Chamber,  8  B.,  525,  526,  affirming  the  doctrine  of  Marzetti  vs.  Wil- 
liams, and  also  Winterbottom  vs.  Wright,  10  Mees.  &,  Wels.,  100. 

I  Feize  vs.  Thompson,  1  Taunt.,  121. 
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In  a  recent  cause  in  the  Queen's  Bench,*  the  power  of  the 
court  over  this  subject  was  much  considered  in  a  mandamus 
case,  and  it  was  held  that  the  judge  who  tried  the  cause  might, 
from  his  recollection,  order  a  verdict  to  be  entered  for  nominal 
damages,  though  the  entry  at  the  time  was  only  "  verdict  for 
the  crown." 

But  when  the  debt  was  paid,  though  after  maturity,  it  was 
held  to  support  a  plea  that  it  was  paid  in  full  satisfaction  of 
debt  and  damage,  and  the  plaintiff  was  not  allowed  to  recover 
either  interest  or  nominal  damage6.f  And  so,  again,  in  as- 
sumpsit, where  the  defendant,  on  being  applied  to  by  the  plain- 
tiff for  payment  of  interest,  stated  that  he  would  bring  her  some 
on  the  following  Sunday  ;  it  was  held  that  though  this  was  an 
admission  tfeat  something  was  due,  still,  as  it  did  not  appear 
what  the  nature  of  the  debt  was,  or  that  it  was  due  to  the  plain- 
tiff as  executrix,  or  in  her  own  right,  or  that  it  was  a  debt  for 
which  assumpsit  would  lie,  the  plaintiff,  was  not  entitled  to  re- 
cover even  nominal  damages,  and  a  nonsuit  was  entered.:}: 

The  same  principle,  in  regard  to  contracts,  has  been  generally 
recognized  in  this  country.  So  in  an  action  of  covenant,  the 
Supreme  Court  of  New  York  held  that  the  plea  of  non  est  fac- 
tum admits  a  breach  on  the  part  of  the  defendant,  and  throws 
on  him  the  onus  of  showing  the  contrary,  but  that  such  admission 
only  entitled  the  plaintiff  to  nominal  damages.§  And  in  an  ac- 
tion on  the  common  money  counts,!  the  same  court  held  that  if 
in  assumpsit  an  issue  be  joined  on  a  plea  of  payment,  and  no 
evidence  be  given  at  the  trial  by  either  party,  the  plaintiff  will 
be  entitled  to  a  verdict,  but  such  verdict  will  only  be  for  nom- 
inal damages. 

So  in  Massachusetts,  it  has  been  decided  that  the  omission 
of  an  administrator  to  settle  his  account  with  the  probate  court, 
renders  him  at  all  events  liable  to  nominal  damages.^*  So  in 
the  same  State,  the  damages  in  a  suit  on  the  covenant  against 


*  Begina  vs.  Fall,  1  Queen's  Bench  Reports,686.  See  many  cases  cited  by  Sir  J., 
now  Lord  Campbell,  in  his  argument  in  this  cause. 

t  Beaumont  vs.  Greathead,  2  Man.  Gr.  and  Scott,  494. 

X  Green  vs.  Davies,  4  B.  &  Ores.,  p.  285 ;  and,  also,  Teal  vs.  Auty,  2  Bro.  &  Bing-, 
99.    Bed  vide  contra  at  Nisi  Prius,  Dixon  vs.  Devcridge,  2  Car.  &  P.,  109. 

§  Gonlding  vs.  Hewitt,  2  Hill,  644. 

|  The  New  York  Dry  Dock  Co.  vs.  Mcintosh,  5  Hill,  290  and  505. 

1  Fay  vs.  Haven,  8  Metcalf,  109. 
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incumbrances  are  merely  nominal,  if  the  plaintiff  has  paid 
nothing  towards  the  incumbrance.* 

So  in  Maine,  in  a  suit  growing  out  of  an  attachment,  the 
goods  having  been  delivered  to  a  receiptor  and  he  having  failed 
to  perform  his  duty,  it  was  said  that  if  there  was  a  good  cause 
of  action,  at  the  time  of  the  commencement  of  the  suit,  but  the 
right  of  action  is  lost  by  a  neglect  to  take  the  necessary  steps  to 
preserve  the  attachment,  nominal  damages  may  be  recovered.f 
So  in  the  same  State,  in  an  action  on  a  bond  given  to  procure 
the  release  of  a  debtor  from  arrest,  there  being  no  evidence  of 
the  loss  sustained  by  the  plaintiff,  it  was  held  that  the  execution 
could  issue  for  nominal  damages  only  4 

So  in  Mississippi,  in  an  action  on  a  covenant  to  transfer  to 
the  plaintiff  the  defendant's  title  to  a  slave,  it  was  held  that  the 
measure  of  damage  was  not  the  value  of  the  slave,  but  of  the 
defendant's  title,  and  that  appearing  to  be  defective,  it  was 
considered  a  case  for  only  nominal  damages.§ 

So  in  Louisiana,  in  a  suit  against  the  sureties  on  a  seques- 
tration bond.  [ 

But  in  a  somewhat  peculiar  case,  in  an  action  of  debt  where 
a  nonsuit  had  been  taken,  although  the  Supreme  Court  of  New 
York  were  satisfied  that  the  verdict  should  have  been  for  the 
plaintiff,  yet  as  no  damages  were  shown,  nor  any  mode  of  ar- 
riving at  any,  the  court  refused  to  set  aside  the  nonsuit  and 
grant  a  new  trial  in  order  to  give  the  plaintiff  an  opportunity 
to  obtain  nominal  damages.^ 

The  importance  of  the  principle  of  nominal  damages  is,  as 
has  been  said,  mainly  its  effect  upon  the  costs  of  the  suit. 
Thus,  in  Massachusetts,  a  plaintiff  is  entitled  to  fall  costs  in 
personal  actions,  in  which  the  title  to  real  estate  may  be  com- 
menced, if  he  recover  any  sum  less  than  twenty  dollars.**  Its 
practical  results,  therefore,  can  only  be  understood  by  a  careful 
analysis  of  the  statutes  of  costs,  of  the  details  of  which,  being 
matters  of  local  legislation,  this  work  cannot  properly  treat. 

*  Tufts  «t.  Adams,  8  Pick.,  647. 

t  Moulton  v*.  Chapin,  28  Maine,  505. 

\  Waldron  vs.  Berry,  22  Maine,  486. 

%  Whitehead  vs.  Dunbar,  11  Smede  and  Marsh,  98. 

f  Clark  vs.  Scott,  2  La.  Ann.  R.,  907. 

If  Brantingham  vs.  Fay,  1  J.,  Cases,  255. 

**  Beviaed  Statutes  of  Mass.,  c.  121,  $§  8  and  4.  Byder  w.  Hathaway,  2  Met.,  96. 
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Where  the  action  is  brought  to  prevent  trespasses,  to  try 
titles  to  land,  or  to  determine  rights  of  any  kind,  it  is  very 
equitable  that  the  party  in  the  wrong  should  bear  the  expense 
of  the  controversy ;  but  in  most  other  cases,  the  rule  of  nominal 
damages,  provided  they  carry  costs,  only  tends  to  engender 
litigation. 

We  shall  have  occasion  hereafter  to  notice  this  more  par- 
ticularly, but  it  should  be  borne  in  mind,  that  the  rule  of  nomi- 
nal damages,  unless  carefully  limited  to  cases  where  a  right  is 
necessarily  litigated,  results  in  gross  injustice.  It  is  of  no  con- 
sequence whether  a  claim  to  real  or  to  personal  property  is  in 
question,  the  defendant  ought  not  to  be  charged  with  the  costs 
of  the  proceeding,  if  the  suit  be  either  malicious  or  unnecessary. 
The  law  should  hold  out  no  inducement  to  useless  or  vindictive 
litigation.* 

Having  thus  stated  the  rule  of  damages  where  no  actual 
loss  is  sustained,  we  now  proceed  to  ascertain  the  extreme  limits 
of  legal  relief  where  positive  injury  is  done;  and  for  that  pur- 
pose shall  next  examine  the  subject  of  remote  and  consequen- 
tial DAMAGES. 

*  I  am  happy  to  find  this  language  cited  with  approbation  in  Vermont,  in  Paul  w. 
Slason,  22  Verm.,  281,  per  Poland,  J. 

The  case  of  Hall,  App't,  vs.  Boss,  Resp't,  1  Dow,  201,  presents,  in  a  striking 
point  of  view,  the  difference  between  the  Scotch  and  English  law,  on  the  subject  of 
nominal  damages.  It  was  a  suit  growing  out  of  a  lease  of  certain  salmon  fishing  sta- 
tions, which  had  been  disturbed  by  the  erection  of  u  dock.  In  the  Scotch  court,  the 
judges  (fourteen  in  number,)  were  equally  divided.  Of  the  seven  who  decided  against 
the  claim,  four  were  satisfied  that  the  appellant  had  sustained  damage,  but  apparently 
thought  the  damage  oould  not  be  ascertained,  and  judgment  was  given  against  the 
party  claiming,  with  costs.  The  Lord  President,  however,  said  that  in  several  actions 
usual  in  Scotland,  they  were  under  the  necessity  of  "  conjecturing  the  damages." 

On  appeal  to  the  House  of  Lords,  Lord  Eldon  said:  "If,  in  England,  a  majority 
of  the  judges  had-  been  of  opinion  that  some  damages  were  due,  their  lordships  would 
never  have  heard  of  the  decision  being  against  the  person  who  had  made  out  his  claim 
to  damages.  Too  muoh  might  be  given  him,  or  too  little ;  but  he  could  never,  under 
such  circumstances,  be  dismissed  out  of  court,  with  the  additional  loss  of  having  to 
pay  the  expenses  of  the  suit.  It  might  be  very  difficult  to  ascertain  the  amount  of  the 
damage,  and  in  this  country  there  were  two  modes  of  proceeding  in  such  cases,  vii., 
to  prove  the  amount  by  the  testimony  of  competent  witnesses,  or  when  there  was  no 
ground  or  criterion  to  estimate  the  damage,  they  were  in  the  habit  of  giving  nominal 
damages,  but  they  never  dismissed  the  claim  altogether  when  it  appeared  that  there 
was  some  damage."  And  the  judgment  was  reversed,  with  instructions :  First,  that 
if  damages  had  been  sustained,  compensation  was  due.  Second,  that  the  party  should 
furnish  further  proof,  and  if  not,  that  the  court  should  ascertain  the  amount  of  dama- 
ges by  such  other  means  as  their  practice  should  authorize,  and  then  to  do  what  was 
fit  and  just. 


CHAPTER  III. 

REMOTE  AND  CONSEQUENTIAL  DAMAGES. 

No  compensation  allowed  in  damages,  but  for  the  direot  and  immediate  oonsequences 
of  the  act  complained  of— French  Law  on  this  subject— Scotch  Law— The  Common 
Law— What  are  considered  direot  and  immediate  consequences— Loss  of  profits — 
As  between  principal  and  surety— Statutes — Counsel  lees — Damages  arising  after 
suit  brought— Prospective  damages— Liability  of  grantees  of  franchises  for  conse- 
quential damages. 

Having  in  the  last  chapter  stated  the  measure  of  damages 
where  no  actual  loss  is  sustained,  I  now  proceed  to  exhibit  the 
general  rule  which  fixes  the  limit  of  compensation  in  cases 
where  positive  injury  results  from  the  alleged  wrong.  That 
rule  is  the  one  which  prohibits  any  allowance  for  damages  re- 
motely resulting  from  the  principal  illegal  act.  Such  damages 
are  frequently  termed  remote  damages,  and  sometimes  conse- 
quential damages.  These  terms  are  not,  however,  necessarily 
synonymous,  or  to  be  indifferently  used.  All  remote  damages 
are  consequential,  but  all  consequential  damages  are  by  no 
means  remote. 

We  shall  have  frequent  occasion  to  notice  the  existence  of 
this  principle  hereafter,  when  examining  more  minutely  the 
rules  of  damages  in  particular  cases,  but  it  is  proper  before  en- 
tering on  that  part  of  the  subject,  to  have  an  idea  of  the  general 
boundaries  of  this  branch  of  our  jurisprudence. 

It  has  already  been  stated,  that  the  law  does  not  aim  at 
complete  compensation  for  the  injury  sustained ;  that  it  seeks 
rather  to  divide  than  to  satisfy  the  loss,  and  that  in  cases  of 
contract,  as  well  as  of  tort,  where  no  question  arises  of  fraud, 
malice  or  oppression,  the  direct  pecuniary  damage  with  the 
costs  of  the  litigation  form  the  measure  of  relief.  In  other 
words,  the  law  refuses  to  take  into  consideration  any  damages 
remotely  resulting  from  the  act  complained  of.    This  proposi- 
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tion,  or  one  correlative  to  it,  is  expressed  in  the  maxim  Causa 
proxima,  nan  remota  epecktfwr;  or,  in  the  language  of  Lord 
Bacon,  "  It  were  infinite  for  the  law  to  judge  the '  causes  of 
causes,  and  their  impulsion  one  on  another.  Therefore,  it  con- 
tenteth  itself  with  the  immediate  cause,  and  judgeth  of  acts  by 
that  without  looking  to  any  further  degree."*  This  general 
principle  pervades  the  civil  as  well  as  the  common  law,  and 
applies  equally  to  cases  of  breach  of  contract,  and  of  violation 
of  duty ;  to  all  cases,  in  short,  where  no  complaint  is  made  of 
any  deliberate  intention  to  injure.  In  these  latter  cases  we 
have  seen  that  our  law  does  not  pause  at  the  line  of  mere  com- 
pensation, but  proceeds  to  punish  the  offender. 

The  language,  however,  held  on  this  subject,  and  the  rea- 
sons assigned  for  the  disregard  of  remote  damages,  are  far  from 
being  uniform.  In  regard  to  contracts,  it  is  sometimes  said 
that  the  defendant  shall  be  held  liable  for  those  damages  only 
which  both  parties  may  be  fairly  supposed  to  have  contemplated 
at  the  time  they  entered  into  the  agreement,  as  likely  to  result 
from  it ;  and  this  appears  to  be  the  rule  adopted  by  the  writers 
of  the  modern  civil  law.  Thus  Pothierf  puts  the  case  of  an 
agreement  for  the  sale  of  a  horse,  and  failure  to  deliver.  If  in 
this  instance  horses  have  risen  in  price,  the  purchaser  has  a  claim 
for  what  he  has  been  obliged  to  give  for  a  similar  animal,  over 
and  above  the  price  at  which  he  was  to  have  that  of  the  seller ; 
and  this,  in  the  language  of  the  Boman  Law,  he  terms  the  dam- 
ages propter  rem  ipsam  non  habitwm. 

But  on  the  other  hand,  if  the  purchaser  were  a  canon  of  the 
church,  and  by  reason  of  the  non-delivery  of  the  horse,  could 
not  arrive  at  his  residence  in  season  to  receive  his  gros  fruits^ 
(or  tithes,)  the  seller  is  not  liable  for  the  loss  of  those  grosfruiU, 
because  this  accident  was  not  foreseen  at  the  time  of  the  con- 
tract. 

So  in  case  of  a  letting  of  a  house  for  a  given  term,  say  eigh- 
teen years,  which  the  letter  in  good  faith,  supposes  his,  and  if 
at  the  end  of  ten  or  twelve  years  the  lessee  is  evicted  by  the 
true  owner,  the  lessor  is  liable  for  the  damages  resulting  from 
the  expense  of  moving,  and  the  rise  of  the  rent  of  similar  tene- 


*  Maxims  of  the  Law,  Regula  1. 

t  Traite*  des  Obligations,  Part  I.,  Ch.  II.,  Art.  III.,  %  16,  et  seq. 
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meats ;  these  are  propter  rem  ipsam  non  habitant.  But  lie  is 
not  liable  for  an  injury  done  to  a  business  established  in  the 
house  by  the  lessee  subsequent  to  the  letting,  nor  for  furniture 
injured  in  the  removal ;  this  is  damage  that  could  not  have 
been  contemplated  at  the  time  of  the  contract. 

But  if,  on  the  other  hand,  the  horse  above  referred  to  had 
been  sold  for  the  express  object  of  enabling  the  canon  to  arrive 
in  time  for  his  gros  fruits,  or  the  building  had  been  let  for  the 
express  object  of  carrying  on  a  particular  business,  then  the 
injuries  which  otherwise  would  be  too  remote,  become  direct 
and  immediate,  and  constitute  a  valid  claim,  as  forming  part  of 
the  contract  between  the  parties. 

So  if  one,  not  a  carpenter,  sell  timber  which  the  purchaser 
uses  to  prop  up  his  building,  and  by  reason  of  the  timber  being 
defective,  the  building  fall  and  be  destroyed ;  if  the  seller  acted 
in  good  faith,  and  was  ignorant  of  the  defect,  he  will  only  be 
liable  for  the  difference  in  price  between  good  timber  and  that 
sold.  If,  however,  the  seller  was  a  carpenter  who  sold  the  tim- 
ber for  the  express  purpose  of  propping  up  the  house,  then  he 
shall  be  held  liable  for  all  damage  done  the  building.  But 
again,  if  the  timber  be  sold  to  be  used  in  reference  to  a  partic- 
ular building,  and  it  be  used  for  one  larger  and  more  valuable, 
even  if  it  were  insufficient  for  a  smaller  one,  the  seller  shall 
only  bediable  for  the  value  of  the  smaller  building. 

So,  again,  in  the  second  case,  the  seller  of  the  timber  is  only 
liable  for  the  building  itself,  and  not  for  furniture  in  it  at  the 
time  of  its  destruction. 

But  if  an  architect  contract  to  erect  a  building,  and  by  rea- 
son of  his  negligence  it  fall,  he  shall  be  liable  for  the  furniture 
as  well  as  the  building,  because  it  is  to  be  considered  that  the 
architect  must  have  been  aware  that  the  building  would  be 
used  for  holding  furniture.  But  he  is  not  liable  for  jewelry  and 
manuscripts  of  great  or  extraordinary  value. 

In  cases  of  fraud,  the  civil  law  made  a  broad  distinction. 
In  such  cases  the  debtor  was  liable  for  all  the  consequences  of 
his  fraud,  not  only  of  those  propter  rem  ipsam,  but  all  others, 
for  he  who  commits  a  fraud  is  bound  vdit,  noMt,  to  repair  the 
wrong  caused  thereby. 

For  instance,  if  a  cow  tainted  with  an  infectious  malady,  is 
fraudulently  sold,  the  seller  will  be  liable,  not  only  for  the  ani- 
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mal  itself,  but  for  the  others  destroyed  by  the  spread  of  the 
contagion.  But  Pothier  is  of  opinion  that  there  is  still  a  limit 
to  this  liability,  and  he  puts  the  case  of  a  similar  contagious  dis- 
ease, and  supposes  that  in  consequence  thereof  the  purchaser  is 
prevented  from  cultivating  his  lands,  by  means  whereof  his 
payments  are  suspended,  his  property  is  seized,  and  he  is  thrown 
into  prison ;  he  considers  it  clear  in  this  case,  that  the  seizure 
of  property  is  not  to  be  charged  to  the  fraudulent  sale ;  doubts, 
also,  if  the  being  prevented  from  cultivating  the  property  should 
enter  into  the  consideration  of  damages,  and  thinks,  at  all 
events,  it  should  only  do  so  in  part. 

The  modern  French  law,  as  declared  in  the  Napoleon  Code, 
contains  the  recognition  of  the  same  general  principles.  "  The 
damages  due  the  creditor,  consist  in  general  of  the  loss  that  he 
has  sustained,  and  the  profit  which  he  has  been  prevented  from 
acquiring,  subject  to  the  modifications  hereinafter  contained." 

"  The  debtor  is  only  liable  for  the  damages  foreseen,  or 
which  might  have  been  foreseen  at  the  time  of  the  execution  of 
the  contract,  when  it  is  not  owing  to  his  fraud  that  the  agree- 
ment has  been  violated. 

"  Even  in  the  case  of  non-performance  of  the  contract,  re- 
sulting from  the  fraud  of  the  debtor,  the  damages  only  com- 
prise bo  much  of  the  loss  sustained  by  the  creditor,  and  so  much 
of  the  profit  which  he  has  been  prevented  from  acquiring,  as 
directly  and  immediately  results  from  the  non-performance  of 
the  contract."* 

Two  prominent  points  of  difference  will  be  borne  in  mind, 
between  the  principles  of  the  modern  civil  system  as  thus  laid 
down,  and  those  of  the  common  law,  which  arise  mainly  from 
the  arbitrary  character  of  our  forms  of  action.    By  those  forms 


*  The  language  of  the  Code  is  as  follows:  "Lea  dommages  et  intgre'te  dus an 
chancier  sont,  en  general,  de  la  perte  qu'il  a  faite,  et  dn  gain  dont  il  a  6t6  priv6,  aaof 
lea  exceptions,  et  modifications  ci-apres. 

"  Le  debiteur  n'est  tenu  que  des  dommages  et  inter&s  qui  ont  £t£  pre'vns  on 
qu'on  a  pa  pr6voir  lore  du  oontrat,  lorsque  oe  n'est  point  par  son  dol  que  F obligation 
n'est  point  executes. 

"  Dans  le  eas  meme  on  Pinexecntion  de  la  convention  resnlte  dn  dol  dn  debiteur, 
les  dommages  et  intere'ts  ne  doivent  comprendre  a  regard  de  la  perte  Iprouvee  par  le 
creancier,  et  dn  gain  dont  il  a  6te  prives,  que  oe  qui  est  one  suite  immediate  et  directs 
de  rinexecntion  de  la  convention."— Oafr  Ovft,  Lw.  III.,  TU.  III.,  ucL  1H9, 1150, 
1151. 
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of  action,  contracts  and  wrongs  are  intended  to  be  kept  wholly 
distinct.  In  case  of  a  breach  of  contract,  (with  the  single  ex- 
ception^ promises  to  marry,)  the  animus  or  intention  of  the 
party  in  default,  as  a  general  rule,  is  entirely  immaterial, 
and  whether  the  non-performance  of  the  agreement  result  from 
inability  or  deliberate  malice,  the  rule  of  damages  is  the  same. 
On  the  other  hand,  in  cases  of  fraud  or  vexation,  as  has  been 
already  repeatedly  said,  compensation  is  blended  with  punish- 
ment, and  the  jury  left  largely  to  their  discretion. 

It  will  be  perceived  that  the  above  provisions  of  the  French 
code  recognize  the  same  principles  as  those  which  we  have  il- 
lustrated by  the  extracts  from  Pothier,  and  which  are,  in  fact, 
nothing  else  as  to  the  leading  principle  than  a  repetition  of  the 
general  language  of  the  Koman  law,  "  quantum  mea  mterfuti  : 
id  est  qucmtwm,  mihi  abest,  quamiumque  htcra/ri  potui"*  It  is 
difficult,  however,  to  understand  practically  what  rules  the  civil 
or  the  French  law  intends  to  lay  down,  as  they  are  subject  to 
the  arbitrary  discretion  already  often  noticed.  A  recent,  and 
very  able  commentator  on  the  Code,  holds  this  language : 

"  There  is  nothing  more  abstract  than  the  subject  of  dam- 
ages ;  the  law,  therefore,  has  only  been  able  to  lay  down  gene- 
ral principles,  leaving  the  wisdom  of  the  tribunals  to  apply 
them  according  to  the  circumstances  and  the  facts  of  the  case ; 
and  though  it  establishes  that  in  general,  damages  consist  of  the 
loss  which  the  creditor  has  suffered,  and  the  profit  of  which  he 
has  been  deprived,  nevertheless  the  judge  should  be  more 
moderate  in  granting  large  damages  for  profits  prevented  than 
for  loss  actually  sustained;  the  lucrum  cessans  is  generally  less 
calculated  to  excite  the  solicitude  of  the  judge,  than  the  dam- 
num emergens,  and  too  much  rigor  on  this  branch  of  the  subject 
would  degenerate  into  injustice.  Bwrwnvwm  jus  surnma  injuria. 
Such  is  the  general  opinion  of  our  authors."f 


*  L.  18,  ff.  ratam  rem  hob,  and  see  Supra,  p.  24. 

f  "  H  n'est  pas  de  matldre  pins  abetraite  que  celle  relative  anx  dommages-intere'ta ; 
auaei  la  loi  n'a  t  elle  pa  tracer  que  dea  prinoipea  generaux  en  a'en  remettant  a  la  aageaae 
dee  tribunaux  poor  leur  application  selon  lea  circonstances  et  lea  fait*  de  la  cause.  Et 
quoiqu'elle  etabliase  que  lea  dommagea  intergts  sent  en  general  la  perte  que  le  crean- 
cer a  eprouvee  et  Ie  gain  dont  il  a  6te*  priv6,  neanmoina  le  juge  doit  etre  plus  reserve"  a 
en  aooorder  de  considerables  pour  le  gain  manque"  que  pour  la  perte  reellement  eprou- 
vee ;  le  lucrum  eeetane  eat  generalement  moina  susceptible  d'exciter  aa  sollicitude  que 
le  damnum  emergens.    Et  o'eat  en  oette  matiere  que  trop  de  rigueur  degenererait  sou- 
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Another  very  eminent  commentator  on  the  Code,  in  order  to 
illustrate  the  general  principle  in  regard  to  remoteness  of  dam- 
age, puts  the  case  of  a  contract  by  which  Titans  is  to  let  a  suffi- 
cient number  of  vehicles  on  a  given  day,  for  the  vintage  of  a 
certain  vineyard  remote  from  my  domicil,  and  whither  I  have 
proceeded  to  prepare  for  the  work,  and  hired  my  hands.  Titius 
failing  to  furnish  the  vehicles,  I  am  compelled  to  dismiss  my 
hands  and  postpone  the  vintage.  A  day  or  two  after  a  hail 
storm  takes  place  and  destroys  the  whole  crop  which  I  have 
sold  to  pay  my  creditors ;  owing  to  their  not  being  paid,  my 
property  is  seized  and  I  am  driven  into  bankruptcy. 

The  question  is  then  asked,  What  does  Titius  owe ;  does  he 
owe  me  the  value  of  my  crop  in  whole  or  in  part  ?  Should  he 
indemnify  me  for  the  loss  of  my  property  and  my  consequent 
insolvency  t 

And  the  learned  writer  decides  as  to  the  latter  head  of  dam- 
age, that  Titius  is  not  responsible.  He  pronounces  it  too  re* 
mote  a  loss.  It  is  the  direct  and  immediate  result  of  the  bad 
state  of  my  pecuniary  affairs  which  Titius  had  no  means  to  fore- 
see, and  which  he  was  not  bound  to  consider.  As  to  the  loss 
of  the  crop,  he  proceeds  to  distinguish  between  bad  faith  (dd^ 
ma/woaUe  foi)  and  inability.  If  the  failure  to  perform  the  con- 
tract was  owing  to  the  latter,  then,  though  Titius  is  in  fault,  still, 
as  it  is  not  in  consequence  of  his  bad  faith  that  the  contract  has 
been  broken,  he  is,  by  the  provisions  of  the  code  above  cited, 
only  liable  for  the  damages  which  were  foreseen,  or  which 
might  have  been  foreseen  at  the  time,  and  it  could  not  be  antici- 
pated that  the  day  after  that  fixed  upon,  a  hail  storm  would  de- 
stroy my  crop. 

But  on  the  contrary,  if  the  non-performance  was  owing  to 
bad  faith,  then  the  same  author  considers  Titius  liable  for  the 
loss  of  the  crop,  because  it  cannot  reasonably  be  denied  that 
this  loss  is  an  immediate  and  direct  result  of  the  non-perform- 
ance of  the  contract.  If  it  be  said  that  the  immediate  and  di- 
rect cause  of  the  loss  of  my  crop  was  the  storm,  and  not  the  fault 
of  Titius,  the  answer  is,  that  to  render  the  debtor  acting  in  bad 
faith  responsible  for  damages,  the  Code  (Art.  1151,)  does  not 


vent  en  injustice.    Summwn  jut  twnma  ittfuria,    Tel  est  le  sentiment  common  dee 
auteure."— Duranton*  Own  de  Droit  Jtonpw,  VoL  X,  *».  480  and  481. 
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require  that  the  non-performance  of  the  contract  should  be  the 
immediate  and  direct  cause  of  the  damage,  but  only  that  the 
damage  should  be  the  immediate  and  direct  result  {suite)  of  its 
violation,  which  is  a  very  different  thing.* 

This  case,  again,  well  illustrates  the  difference  between  the 
French  system  and  our  own  in  regard  to  damages.  With  us,  as 
a  general  rule,  no  discrimination  is  made  in  regard  to  contracts 
as  to  the  motive  which  produces  their  non-performance.  So  in 
this  instance,  whether  Titius  was  actuated  by  a  fraudulent  or  a 
malicious  purpose,  no  action  could  be  maintained  but  for  a 
breach  of  contract,  and  in  that  action  I  apprehend  that  the 
damage  resulting  from  an  extraordinary  hail  storm  would  be 
considered  altogether  too  remote  to  be  allowed  as  damages. 
On  the  other  hand,  however,  if  Titius,  instead  of  violating  an 
agreement  had  committed  a  malicious  trespass,  as  by  removing 
the  vehicles  prepared  for  the  vintage,  the  jury  might  give  dam- 
ages in  their  discretion  to  punish  the  offence. 

Another  case  from  the  same  commentator  will  illustrate 
the  extent  to  which  the  civil  law  goes  in  quest  of  resulting 
damage.  If,for  instance,  an  architect  who  has  contracted  to  build 
a  house  by  a  given  time  for  a  given  tenant,  constructs  it  so  ill  that 
a  part  of  it  falls  down,  this  causes  three  sorts  of  loss ;  the  ex- 
pense of  rebuilding ;  the  rent  that  the  proprietor  might  have 
received ;  the  damage  done  the  tenant;  and  though  the  second 
and  third  class  appear  remote,  yet,  as  they  are  caused  by  the 
act  of  the  contractor,  they  should  be  charged  to  him.  And 
there  is  even  a  fourth  class  of  loss  for  which  he  should  answer, 
that  of  the  furniture  in  the  house,  and  which  could  not  be  saved, 
for  the  architect  must  be  presumed  to  know  that  the  house 
would  contain  furniture ;  but  he  is  not  responsible  for  jewelry, 
or  things  of  extraordinary  value,  unless  indeed  there  was  a  de- 
liberate design  to  injure. 

Toullier  proceeds  to  say  that  in  this  case,  and  in  many  oth- 
ers, the  damages  might  be  so  enormous  as  to  ruin  the  party 
charged,  although  he  was  acting  in  entire  good  faith,  and  that 
hence  Domat  has  been  induced  to  adopt  the  principle  that  the 


*  Toullier,  Droit  Civil,  Liv.  III.,  Tit.  HI.)  Chap.  HI.    De  Peffet  des  Obligations, 
1 284,  et  &eq.,  Vol.  VI.,  p.  890,  et  teq. 
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architects  able  to  meet  these  losses  should  be  charged  with  them, 
bat  that  inasmuch  as  contractors  hare  not  always  the  means  to 
make  such  complete  remuneration,  and  as  humanity  should 
moderate  the  rigor  of  extreme  justice,  this  kind  of  damages 
should  be  regulated  by  discretion. 

Toullier,  however,  vigorously  combats  what  he  pronounces 
a  false  and  dangerous  doctrine,  and  which,  he  says  with  ex- 
treme good  sense,  would  result  in  different  judgments  of  the 
same  cause,  according  to  the  fortune  of  the  debtor. 

The  discussion  is  curious  as  going  to  illustrate  the  apparent 
absence  of  any  fixed  measure  of  damages  in  the  French  law, 
and  the  caution  with  which  its  authors  should  be  consulted  on 
questions  connected  with  this  branch  of  jurisprudence.* 

Having  thus  rapidly  exhibited  the  rules  of  the  French  and 
Modern  Civil  law  as  to  remote  and  consequential  damages,  we 
turn  to  other  systems. 

One  of  the  most  eminent  authors  of  the  Scotch  jurispru- 
dence, f  divides  resulting  damage  into  certain  and  uncertain; 
certain,  as  the  loss  of  rent  consequent  on  the  destruction  of  a 
house ;  uncertain  as  the  profit  that  might  have  been  made  up- 
on property  of  which  the  owner  has  been  robbed. 

Certain  consequential  damage  is,  he  says,  always  allowed 
by  a  court  of  law.  Uncertain  damage  will  be  allowed  by  a 
court  of  equity,  where  a  criminal  act  is  the  cause  of  the  loss, 
and  this,  because  the  criminality  throws  the  burthen  of  proof  on 
the  delinquent,  and  he  is  charged  with  every  probable  item  of 
profit,  unless  he  can  give  conclusive  evidence  that  no  profit 
could  have  been  made.    But  I  apprehend  with  us  that  no  die- 


*  The  vagueness  of  the  French  system  in  this  respect  dates,  as  we  have  already 
seen,  from  an  early  period  of  their  jurisprudence.  One  of  the  best  authors  of  their 
ante-revolutionary  law  says :  "  Nothing  is  more  arbitrary  than  the  amount  of  dama- 
ges."   But  the  whole  clause  is  worth  extracting. 

"Pour  les  dommages  et  inter&s  Us  dependent  toujours  des  tirconstanoeB  du  fait; 
c'est  pourquoi  il  n-y-a  rien  de  plus  arbitraire,  et  Ton  voit  tres  souvent  des  juges  que 
les  flxent  k  une  somme  si  modique  qu'ils  ne  vont  pas  a  reoompenser  la  dbdeme  partie 
de  oeuz  qui  ont  ete  soufferts  par  la  partie  a  laquelle  ils  sont  adjudges ;  ces  sortes  d* in- 
dulgences ne  sont  pas  settlement  contraires  au  bien  des  partaculiers,  mais  elles  nuisent 
encore  davantage  au  bien  public,  puis  qu'elles/omentent  les  violences  et  la  mauvaise 
foi  par  l'esperanoe  d'impunitt."— Argou.  Institution  au  Droit  Iranpoit,  Pom,  1787, 
Liv.  IV.,  e.  17. 

t  Lord  KaimB'  Principles  of  Equity.  2d  edit.,  1767,  p.  77,  Book  I.,  Part  I.,  Ch.  L, 
IV. 
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tinction  exists  between  the  rules  of  equity  and  law  on  this  sub- 
ject.* 

In  regard  to  acts  merely  culpable  and  not  criminal,  or  when 
fault  exists  without  malice,  the  same  writer  declares  that  uncer- 
tain consequential  damages  cannot  be  allowed,  f 

So  of  the  pretium  affectionis,  or  value  set  upon  the  injured 
property  by  its  owner,  over  and  above  its  intrinsic  or  market 
value,  he  holds  that  it  is  not  to  be  allowed  unless  the  injury  is 
intentional. 

The  general  principles  of  the  civil  law  have  been  repeatedly 
recognized  in  our  own  jurisprudence,  though  the  language  em-, 
ployed  to  define  the  limits  of  damage  has  not  been  uniform. 
It  has  been  sometimes  said  by  the  courts  which  follow  the 
course  of  the  common  law,  that  no  allowance  could  be  made  for 
remote  or  consequential  loss ;  sometimes  that  the  damages  to  be 
compensated  must  be  the  proximate  and  natural  consequence 
of  the  act  complained  of. 

"  Where  the  action,"  says  the  Supreme  Court  of  New  York,:f 
"  is  for  the  breach  of  a  contract,  and  no  special  damages  are 
stated  in  the  declaration,  the  plaintiff  is  confined  in  his  recov- 
ery to  such  only  as  naturally  arise  from  the  breach  complained 
of;  but  if  the  damage  claimed  do  not  naturally  arise  from  that 
fact,  they  cannot  be  recovered  unless  they  are  particularly  star 
ted  m  the  declaration,  and  not  then  if  they  are  not  proximate. 
Consequential  damages  may  naturally  arise  from  the  mere 
breach  of  a  contract,  but  they  often  depend  on  the  peculiar  cir- 
cumstances of  the  case.  Such  are  allowed  without  being  stated 
in  the  pleadings,  as  are  the  fair,  legal,  and  natural  result  of  the 
breach  of  the  defendant's  agreement ;  if  they  do  not  thus  re- 
sult, the  jury  cannot  allow  them,  unless  they  are  stated  in  the 
declaration,  anfl  established  fry  proofs."  Here  it  is  said  that 
damages  not  "  naturally  "  arising  from  the  defendant's  act  can 
be  recovered,  provided  they  be  "proximate,"  and  that  though 
such  damages  be  not  the  "  fair,  legal,  and  natural "  result  of 
the  breach  of  contract,  still,  they  can  be  allowed  for  if  alleged 

*  The  question  whether,  in  awarding  damages,  there  be  any  difference  between  * 
court  of  equity  and  a  court  of  common  law,  ia  considered  by  Lord  Halms,  Book  L,  Part 
I.,  Ch.  IV.,  %  V.,  p.  159. 

t  Book  I.,  Part  I.,  Ch.  IV.,  %  V.,  p.  160. 

\  Marcy,  J.,  in  Armstrong  «#.  Percy,  5  Wend.,  pp.  585,  588. 
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and  proved.  It  may  be  well  doubted,  whether  any  damages 
not  "  naturally  "  resulting  from  the  alleged  grievance  can  ever 
be  considered  proximate,  or  whether  they  can  be  taken  into  con- 
sideration at  all  by  the  tribunal. 

Mr.  Greenleaf  has  said  with  more  accuracy,*  "  the  damage 
to  be  recovered  must  always  be  the  natural  and  proximate  con* 
sequence  of  the  act  complained  of."  But  it  is  far  easier  to  lay 
down  a  general  proposition,  than  to  apply  it  to  a  particular  case. 
When  we  come  to  analyze  causes  and  effects,  and  undertake  to 
decide  what  is  the  natural  result  of  a  given  act,  and  what  is  to 
€  be  regarded  as  unnatural — what  is  proximate  and  what  remote, 
we  shall  find  ourselves  involved  in  serious  difficulty.  Many 
things  are  perfectly  natural,  and  yet  very  remote  consequences 
of  a  particular  act ;  many  other  results  are  proximate,  nay,  im- 
mediate, and  yet  so  little  to  be  expected  that  they  can  scarcely 
be  pronounced  natural.  Nor  does  the  requirement  that  the 
damage  be  both  natural  and  proximate,  relieve  us  from  the  dif- 
ficulty.! 

The  rule  is  not  much  more  definite  when  it  is  said  that  the 
damages  must  be  the  legal  and  natural  consequence  of  the  act 
complained  of.  As  in  a  case  J  in  which  the  defendant  had  slan- 
dered the  plaintiff,  who  was  employed  by  one  J.  O.  as  a  jour- 
neyman for  a  year,  at  certain  wages,  by  saying  that  he  had  cut 
certain  flocking  cord,  and  the  plaintiff  claimed  special  damages 
for  hia  discharge  by  J.  O.  in  consequence  of  the  slander,  before 
the  expiration  of  the  year,  it  was  held  by  Lord  Ellenborough, 
that  the  discharge  of  the  plaintiff  by  J.  O.  was  a  mere  wrong- 

j  ful  act,  and  not  "  the  legal  and  natural  consequence  of  the  slan- 

^  der  complained  of."§ 


•  Evidence,  Vol.  II.,  p.  210. 

t  In  Alabama,  the  phrase  "  natural  and  proximate  consequence,"  has  been  cited 
with  approbation  in  a  case  of  malicious  prosecution,  Donnell  «*.  Jones,  IS  Alabama, 
*490.  Bat  in  troth  the  question  of  the  remoteness  or  consequentiality  of  damage  often 
loses  itself  in  the  most  metaphysical  regions  of  cause  and  effect.  The  reader  of 
Plutarch  will  remember  the  charge  brought  against  Pericles,  by  his  son,  Xanthippus, 
who  said  "  that  Epitimius,  the  Pharsalian,  having  undesignedly  killed  a  horse  with  a 
javelin  that  he  threw  at  the  public  games,  his  father  spent  a  whole  day  in  disputing 
with  Protagoras,  which  might  be  properly  deemed  the  cause  of  his  death,  the  javelin, 
x>r  the  man  that  threw  it,  or  the  president  of  the  games." 

X  Vioara  vs.  Wilcocks,  8  East,  1. 

$  In  Kelly  w.  Partington,  5  B.  <fc  Ado].,  646,  an  action  of  slander  for  words  of 
ambiguous  meaning,  and  to  which  no  interpretation  was  given  by  innuendo,  it  was 
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In  a  recent  case  in  Louisiana,  it  is  said,  recognizing  the  au- 
thority of  Pothier  and  Tonllier,  that  "  the  damages  which  a 
party  can  recover  on  the  breach  of  a  contract,  are  those  which 
are  incidental  and  caused  by  the  breach,  and  may  reasonably 
be  supposed  to  have  entered  into  the  contemplation  of  the  par- 
ties at  the  time  of  the  contract  ;"*  and  this  is  perhaps  the  clear- 
est and  most  definite  line  that  can  be  drawn  in  the  matter. 

Having  thus  briefly  stated  the  general  principles  of  the  civil 
law,  and  of  those  systems  of  jurisprudence  which  recognize  the 
authority  of  the  same  rules,  a  more  accurate  notion  will  be  had 
of  their  application  and  true  meaning,  by  a  review  of  some  of 
the  various  cases  in  which  they  are  exhibited  ;  first,  grouping 
together  those  cases  where  damages  have  been  denied,  as  being 
too  remote  and  indirect ;  and  secondly,  examining  those  cases 
where  more  liberal  allowances  have  been  made. 

In  England,  the  subject  seems  to  have  been  first  examined 
in  connection  with  the  forms  of  action.  The  original  distinction 
between  trespass  and  case  was,  that  where  the  injury  was  imme- 
diate the  former  would  lie,  where  conseqential,  case  only ;  and 
hence  it  often  became  indispensable  to  determine  to  which  class 
particular  kinds  of  damage  should  be  held  to  belong.  So  in 
the  famous  squib  case,  where  the  defendant  threw  a  squib  into 
a  Market-house,  which  fell  on  the  stall  of  a  gingerbread  seller ; 
he,  to  save  himself,  threw  it  on  another  stall ;  the  proprietor 
of  the  second  stall  also  threw  it  off,  and  in  so  doing  it  struck  the 
plaintiff  and  put  out  his  eye ;  here  it  was  held  that  the  injury 
was  the  direct  and  immediate  act  of  the  defendant,  and  that 
trespass  would  lie.f  We  are  now  to  examine  an  analogous  class 
of  questions,  but  without  reference  to  any  technical  form  of 
action. 

A  preliminary  question  arises  on  the  pleadings,  because  in 
many  cases  the  recovery  of  special  or  resulting  damages  de- 
pends on  the  proper  averments  in  the  declaration.  This  is  a 
branch  of  our  subject  which  will  be  treated  of  more  fully  here- 


said,  by  Taunton,  J.,  "  in  order  to  make  the  words  actionable,  they  must  be  such  that 
special  damage  may  be  the  fair  and  natural  remit  of  them ;  and  by  Patteson,  J.,  "  I 
have  always  understood  that  the  special  damage  must  be  the  natural  result  of  the 
thing  done." 

*  Williams  vs.  Barton,  18  Louisiana  R.,  404. 

t  Scott  vs.  Shepherd,  2  W.  Black,  892,    Vandenburgh  tw.  Truax,  4  Denio,  4*4. 
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after,  tinder  the  head  of  Pleading.*  Mr.  Chitty  says,t  "  Such 
damages  as  may  be  presumed  necessarily  to  result  from  the 
breach  of  contract,  need  not  be  stated  with  any  great  particularity 
in  the  declaration.  Bnt  in  other  cases  it  is  necessary  to  state  the 
damages  resulting  from  the  breach  of  contract  specially  and 
circumstantially,  in  order  to  apprize  the  defendant  of  the  facts 
intended  to  be  proved,  or  the  plaintiff  will  not  be  permitted  to 
give  evidence  of  such  damages  on  the  trial."$ 

So  in  an  action  for  a  nuisance,  resulting  from  an  obstruction 
to  a  water  course,  caused  by  the  erection  of  a  mound  of  earth, 
and  it  appearing  that  the  defendants  did  not  erect  the  mound 
in  a  way  to  obstruct  the  course,  but  that  the  earth  had  moulder- 
ed and  been  trodden  down  by  third  persons,  so  as  to  intercept 
the  water,  the  court  said  that  the  evidence  did  not  support  the 
declaration.  "  The  statement  in  the  declaration  is,  that  the 
rubbish  itself  was  placed  by  the  company  in  a  situation  such 
as  to  obstruct  the  ditch.  It  is,  however,  the  elements  and  the 
boys  that  have  changed  its  position  and  caused  it  to  obstruct 
the  ditch.  It  was  not  the  immediate  act  of  the  defendants,  but 
a  consequential  injury  that  occasioned  the  obstruction.'^ 

But  supposing  the  damages  properly  and  completely  aver- 
red, the  question  yet  remains ;  for  though  fully  alleged,  the 
right  to  recover  is  still  to  be  determined. 

It  is  very  difficult  to  group  the  cases  together,  as  each  turns 
generally  on  its  own  merits ;  but  we  will  first  examine  to  what 
extent  the  loss  of  prospective  profits  is  considered  a  subject  of 
compensation.  In  the  civil  law,  we  have  seen  that  they  are 
generally  allowed,  but  the  tendency  of  our  law  is  to  a  contrary 
result,  though  this  is  by  no  means  a  rule  without  exception. 

Where  the  plaintiff  bought  the  unexpired  term  of  a  lease 
for  £270,  and  paid  a  deposit  of  £54 ;  the  title  proving  defective, 
the  plaintiff  insisted  on  recovering  as  damages,  not  only  his  de- 
posit, but  damages  sustained  by  the  loss  of  the  bargain,  and 
also  by  reason  of  his  having  sold  out  stocks  to  pay  the  purchase 
money,  and  the  jury  gave  a  verdict  for  £74  15*.  6<£,  being  the 
deposit  with  interest,  and  £20  extra  damages. 


•  Vide  port,  Ch.  XXIV. 

t  Pleadings,  I.,  871. 

X  See,  to  same  point,  Deforest  vs.  Leete,  16  Johns.,  121. 

|  FitaBimonft  «f .  Inglis,  5  Taunt,  584. 
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But  on  motion  a  new  trial  was  ordered  as  to  the  loss  of  the 
bargain ;  and  De  Grey,  Ch.  J.,  said :  u  Upon  a  contract  for  a 
purchase,  if  the  title  proves  bad,  and  the  vendor  is,  without 
fraud,  incapable  of  making  a  good  one,  I  do  not  think  that  the 
purchaser  can  be  entitled  to  any  damages  for  the  fancied  good- 
ness of  the  bargain  which  he  supposes  he  has  lost."  And  as  to 
the  sale  of  the  stocks,  Blackstone,  J.,  after  remarking  that  the 
facts  did  not  show  any  loss,  said:  "not  that  it  is  material,  for 
the  plaintiff  had  a  chance  of  gaining  as  well  as  losing  by  a 
fluctuation  of  the  prices."* 

This  case  has  frequently  been  referred  to  as  amounting 
to  a  general  denial  of  a  right  to  recover  profits.  But  it  is  not 
an  authority  to  that  extent ;  it  is  put  by  Mr.  J.  Blackstone,  in 
his  opinion,  on  the  ground  that "  contracts  of  this  kind  are  mere- 
ly upon  condition,  frequently  expressed,  but  always  implied,  that 
the  vendor  has  a  good  title."  And  where  the  grantor  in  such 
case  has  full  knowledge  that  he  has  not  title,  damages  resulting 
from  the  loss  of  the  bargain  have  been  allowed.f 

Both  the  English  and  American  courts  have  generally  con- 
curred in  denying  profits  as  any  part  of  the  damages  to  be  com- 
pensated, and  that  whether  in  cases  of  contract  or  of  tort.  So 
in  a  case  of  illegal  capture,  Mr.  Justice  Story  rejected  the  item 
of  profits  on  the  voyage,  and  held  this  general  language :  "  In- 
dependent, however,  of  all  authority,  I  am  satisfied  upon  prin- 
ciple that  an  allowance  of  damages  upon  the  basis  of  a  calcula- 
tion of  profits,  is  inadmissible.  The  rule  would  be  in  the  highest 
degree  unfavorable  to  the  interests  of  the  community.  The 
subject  would  be  involved  in  utter  uncertainty.  The  calcula- 
tion would  proceed  upon  contingencies,  and  would  require  a 
knowledge  of  foreign  markets  to  an  exactness,  in  point  of  time 
and  value,  which  would  sometimes  present  embarrassing  ob- 
stacles. Much  would  depend  upon  die  length  of  the  voyage, 
and  the  season  of  the  arrival ;  much  upon  the  vigilance  and 
activity  of  the  master,  and  much  upon  the  momentary  demand. 
After  all,  it  would  be  a  calculation  upon  conjectures,  and  not 
upon  facts.    Such  a  rule,  therefore,  has  been  rejected  by  courts 


*  Ftarean  w.  Thornliill,  2  W.  Block.,  1078. 

t  Robinson  tw.  Harman,  1  Exchequer  Koporta,  849 ;  and  aee  Btner  vs.  Brough, 
11  Penn.  State  R.,  127. 
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of  law  in  ordinary  cases,  and  instead  of  deciding  upon  the  gains 
or  losses  of  parties  in  particular  cases,  a  uniform  interest  has 
been  applied  as  the  measure  of  damages  for.  the  detention  of 
property.'5* 

So  where  a  privateer  had  improperly  detained  a  merchant 
vessel,  and  taken  out  her  crew,  in  consequence  of  which  she 
was  lost — it  was  held  by  the  Supreme  Court  of  the  United 
States  that  the  owners  of  the  privateer  were  liable  only  for  the 
value  of  the  vessel,  the  prime  cost  of  the  cargo,  with  all  charges, 
and  the  premium  of  insurance.! 

So  in  the  same  court,  where  a  privateer  had  improperly 
boarded  a  vessel  and  taken  away  her  papers,  in  consequence 
of  which  her  voyage  was  broken  up,  it  was  held  that  the  owners 
were  not  liable  for  the  loss  of  profits  on  the  intended  voyage, 
nor  for  loss  by  deterioration  of  the  cargo,  which  was  not  caused 
by  the  improper  conduct  of  the  captors,  and  it  was  said,  u  The 
prime  cost  or  value  of  the  property  lost  at  the  time  of  the  loss, 
and  in  case  of  injury  the  diminution  in  value  by  reason  of  such 
injury,  with  interest  upon  such  valuation,  afford  the  true  meas- 
ure of  damages.  This  rule  may  not  seem  a  complete  indemni- 
ty for  all  possible  injuries,  but  it  has  certainly  a  general  appli- 
cability to  recommend  it,  and  in  almost  all  cases  will  give  a  fair 
and  just  recompense." 

The  suit  was  against  the  owners,  who  were  constructively 
liable,  and  it  was  admitted  u  that  if  it  had  been  against  the 
original  wrongdoers,  it  might  be  proper  to  go  yet  farther,  and 
visit  upon  them,  in  the  shape  of  exemplary  damages,  the 
proper  punishment  which  belongs  to  lawless  misconduct."^ 

And  in  a  similar  case,§  the  same  principle  was  applied  to 
a  claim  for  damages  for  loss  of  a  market. 

So  in  Massachusetts,  in  an  action  of  trespass  against  a  dep- 
uty sheriff,  for  taking  a  schooner  of  the  plaintiff  under  an  at- 
tachment against  a  third  party,  there  being  some  evidence  that 
she  was  preparing  for  a  voyage,  and  there  being  no  malice  on 
the  part  of  the  defendant,  the  jury  were  instructed  to  estimate 
her  value  at  the  time  of  taking,  and  "  the  additional  damage 


•  The  Schooner  Lively,  1  Gallbon,  314  and  825. 

t  The  Anna  Maria,  2  Wheat.,  827.    See,  also,  Delcol  w.  Arnold,  8  Dall.,  888. 

X  The  Amiable  Nancy,  8  Wheaton,  546,  and  558. 

$  La  Amiatad  de  Rues,  5  Wheat.,  835. 
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sustained,  if  any."  But  it  was  held  by  the  Supreme  Court, 
that  this  would  not  justify  the  jury  in  assessing  damages  for 
the  breaking  up  of  the  voyage.* 

So  in  a  case  of  collision  between  vessels,  it  has  been  held 
that  the  owner  of  the  injured  vessel  cannot  recover  for  profits 
on  the  voyage  broken  up  by  the  accident.  In  such  a  case  the 
Supreme  Court  of  the  United  States  said :  "  It  has  been  repeat- 
edly decided  in  cases  of  insurance  that  the  insured  cannot  re- 
cover for  the  loss  of  probable  profits  at  the  port  of  destination, 
and  that  the  value  of  the  goocjs  at  the  place  of  shipment  is  the 
measure  of  compensation.  There  can  be  no  good  reason  for 
establishing  a  different  rale  in  cases  of  loss  by  collision.  It  is 
the  actual  damage  sustained  by  the  party  at  the  time  and  place 
of  injwry  that  is  the  measure  of  damages."f 

And  the  same  general  language,  denying  the  admissibility 
of  profits,  was  held  by  the  Supreme  Court  of  New  York  in  an 
action  brought  for  the  price  of  a  steamboat.  The  defendant 
showed  that  part  of  the  machinery  was  unsound,  and  proved 
other  imperfections  by  which  considerable  delay  was  caused, 
and  claimed  to  deduct  from  the  contract  price  of  the  boat,  not 
only  the  sum  necessary  to  remedy  the  actual  defects,  but  also 
loss  of  profits  upon  the  trips  that  might  have  been  run  during 
the  time  the  vessel  was  delayed  on  account  of  the  imperfections 
in  the  construction,  having  proved  that  each  trip  would  bring 
one  hundred  dollars  net  profits.  But  it  was  disallowed,  and 
the  court,  citing  the  language  of  Pothier,  said:  "In  short, 
it  will  be  seen  that  on  the  subject  in  question,  our  courts  are 
more  and  more  falling  into  the  track  of  the  civil  law."J 

It  has  been  heretofore  stated  that  profits  are  by  no  means 
uniformly  denied  by  the  civil  law,  and  for  the  reasons  which  I 
have  already  given,  I  very  much  doubt  whether  a  resort  to 
either  the  Civil  or  the  French  law  will  tend  to  facilitate  our 
efforts  to  reduce  our  measure  of  damages  to  fixed  rules,  unless 
care  is  had  to  keep  in  mind  the  arbitrary  discretion  by  which 
their  sagacious  principles  are  often  controlled  and  broken  down. 

In  a  recent  case  in  New  York,  where  the  defendant  had 

contracted  to  furnish  a  steam  engine  for  the  plaintiffs,  who  were 

-p— ^— — .^— — — »— »»i  i  ■         ^— —      i— »^— — ^ — — ^^— — — — ^— ■— » 

*  Boyd  w.  Brown,  17  Pick.,  643. 
t  Smith  vs.  Condry,  1  Howard,  28. 
X  BlADcbard  vs.  By,  21  Wendell,  842. 
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makers  of  oil,  and  failed  to  comply  with  his  contract,  the  plain- 
tiffs sought  to  recover  as  consequential  damages,  the  profits  they 
could  have  made  in  the  manufacture  of  oil,  had  the  machinery- 
been  completed  and  put  up  within  the  time  limited  by  the  con- 
tract But  the  claim  was  disallowed,  and  the  recovery  was 
limited  to  the  loss  of  the  use  of  the  plaintiff  mitt  and  other 
machinery  ;  the  fuel  consumed,  the  delay  of  the  workmen  em- 
ployed for  the  purpose  of  carrying  on  the  business,  and  the  in- 
terest on  the  amount  expended  in  purchasing  stock  for  the  mill.* 
So  in  an  action  brought  on  a  covenant  to  keep  a  mill-dam 
in  repair,  it  was  held  in  Massachusetts  that  the  plaintiff  was 
entitled  to  recover  the  expense  incurred  in  repairing  the  dam, 
but  not  loss  of  profits  in  business.f 

It  is  clear,  however,  that  future  profits  are  sometimes  allow- 
ed by  our  law,  as  will  be  seen  hereafter,  in  regard  to  contracts 
to  transport  goods  to  a  particular  place  \%  as  well  as  in  actions 
brought  on  agreements  for  the  sale  and  delivery  of  chattels.  In 
the  former  case,  the  difference  in  value  between  the  price  at 
the  point  where  the  goods  are,  and  the  place  where  they  were 
to  be  delivered,  is  taken  as  the  measure  of  damages,  which,  in 
fact,  amounts  to  an  allowance  of  profits ;  and  in  the  latter  case, 
a  similar  result  is  had  by  the  application  of  the  rule  which 
gives  the  vendee  the  benefit  of  the  rise  of  the  market  price. 
And  so,  as  we  shall  see  hereafter,  in  an  action  by  a  principal 
against  an  agent  for  not  shipping  goods  to  a  particular  port, 
their  value  at  that  port  has  been  held  the  measure  of  remuner- 
ation^ 

Nor  would  it  seem  proper  that  the  question  should  be 
governed  by  the  analogies  of  the  law  of  insurance.  It  is  very 
reasonable  that  an  insurance  on  cargo  should  not  usurp  the 
office  of  an  insurance  on  profits.  Under  a  policy  on  the  plain- 
tiff's interest  in  an  inn  and  offices,  he  cannot,  on  the  inn  and 
offices  being  partly  burnt,  recover  against  the  insurers  for  loss  sus- 
tained by  his  hiring  other  premises  while  his  own  are  being  re- 
paired, and  by  the  refusal  of  persons  to  -go  to  the  inn  while 


*  Freeman  w.  Clute,  8  Barb.  8.  C.  R.,  484.    But  what  is  meant  by  "the  lota  of 
the  nee  of  the  plaintiff's  mill  and  other  machinery  f "    Is  it  interest  on  the  investment  t 
t  Thompson  vs.  Shattuok,  2  Met.,  615. 
X  Bracket  vs.  McNair,  14  J.  B.}  170. 
S  Bell  vs.  Cunningham,  8  Peters,  69. 


WHEBB  PROFITS  ALLOWED.  ftj 

under  repair,  the  insurers  having  reinstated  the  premises  in 
proper  time  ;*  the  court  saying,  "  if  a  party  would  recover 
such  profits  as  these,  he  must  insure  them  qua  profits."  But 
this  does  not  touch  the  question  we  are  now  considering.  The 
denial  of  profits  by  way  of  damages  must  evidently  be  taken 
with  limitations.  Chancellor  Kent  says,  in  his  excellent  Com- 
mentaries,* that  speculative  profits  are  not  allowed.  It  is  diffi- 
cult to  say  precisely  what  is  meant  by  this  phrase.  The  whole 
subject  has  been  recently  considered  by  the  Supreme  Court  of 
New  York,  and  an  able  attempt  made  to  draw  the  true  line 
between  those  profits  which  are  to  be  allowed,  and  those  which 
must  be  rejected. 

In  an  action  of  covenant  brought  against  the  authorities  of 
the  city  of  Brooklyn,  it  appeared  that  in  January,  1836,  an 
agreement  was  entered  into  between  the  defendants  and  the 
plaintifls,  by  which  the  latter  agreed  to  furnish  and  deliver 
marble  to  build  a  City  Hall  in  Brooklyn,  from  Kain  & 
Morgan's  quarry  in  Eastchester.  The  defendants  were  to  pay 
$271,600  in  different  sums,  as  the  work  proceeded.  In  March, 
1886,  the  plaintiff  entered  into  a  covenant  with  Kain  &  Morgan, 
by  which  the  latter  were  to  furnish  the  marble  in  question,  for 
which  the  plaintiffs  were  to  pay  them  $112,395  at  the  same 
times  that  the  plaintiffs  were  to  receive  their  payments  from  the 
defendants,  and  in  the  proportion  which  the  above  principal 
sums  bore  to  each  other. 

The  plaintiffs  proved  the  delivery  of  the  marble  under  their 
contract  with  the  defendants  till  July,  1837,  when  the  latter 
refused  to  receive  any  more  marble,  although  the  plaintiffs  were 
ready  to  proceed.  The  entire  quantity  of  marble  necessary  to 
fulfil  the  plaintiffs'  contract  was  88,819  feet  At  the  time  the 
work  was  suspended,  the  plaintifls  had  delivered  14,779  feet, 
for  which  the  contract  price  was  paid.  The  plaintifls  then  had 
on  hand,  at  Eain  &  Morgan's  quarry,  about  3,308  feet,  ready 
for  delivery ;  but  this  was  not  of  much  value  for  other  buildings, 
and  would  probably  not  bring  over  two  shillings  per  foot.  It 
was  proved  that  had  the  work  progressed  with  ordinary  dili- 
gence, it  would  have  taken  the  plaintiffs  about  five  years  to 


•  In  Re  Wright  &  Pole,  1  Adol.  &  Ellis,  «21. 
t  Vol.  II.  6th  edit.,  p.  480,  in  notes. 
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complete  their  contract ;  and  they  then  proved  that  the  differ* 
ence  between  the  cost  of  the  marble  to  them,  and  the  price  to 
be  paid  for  it  in  1836,  was  about  20  per  cent. ;  and  that  it  fluc- 
tuated between  that  rate  and  40  per  cent,  daring  the  four  suc- 
cessive years  to  1840.  That  the  ordinary  profit  calculated  on 
by  master  stone  cutters,  was  from  10  to  20  per  cent. ;  and  that 
15  per  cent  was  a  fair  living  profit.  All  this  evidence  as  to 
profits  was  objected  to,  but  admitted  by  the  Circuit  Judge, 
(Kent,)  under  exceptions. 

The  defendants  requested  the  circuit  judge  to  instruct  the 
jury  that  no  damages  "  should  be  allowed  on  account  of  any 
supposed  profits  which  the  plaintiffs  might  have  made  out  of 
the  unfinished  work,  and  that  the  damages  allowed  should  be 
confined  to  the  actual  loss  which  the  plaintiffs  had  sustained." 

This  the  circuit  judge  refused  to  do,  and  he  charged 

"  That  the  jury  should  allow  the  plaintiffs  as  much  as  the  performance  of 
the  contract  would  have  benefitted  them — that  the  plaintiffs  were  entitled 
to  recover  for  the  unfinished  marble  not  accepted,  subject  to  a  deduction  of 
what  should  be  deemed  its  fair  market  value ;  that  the  jury  should  confine  the 
damages  to  the  loss  of  the  plaintiffs,  but  that  the  benefit  or  profits  which  they 
would  have  received  from  the  actual  performance  constituted  such  loss.  That 
the  defendants  ought  to  be  allowed  what  the  jury  should  think  just,  as  to  in- 
terest on  the  outlays  of  the  plaintiffs,  also  what  the  jury  might  think  just  for' 
the  risk  of  transportation,  and  the  reasonable  value  of  the  marble  unaccepted 
and  unquarried.  As  to  damages  on  the  rough  marble,  to  be  delivered  by  Kain 
&  Morgan,  it  appears  by  the  contract,  that  the  plaintiffs  were  obliged  to  pur- 
chase it  from  this  quarry.  The  plaintiffs'  contract  with  Kain  &  Morgan,  if 
made  in  good  faith,  was  entered  into  as  a  reasonable  part  of  the  performance 
by  the  plaintiffs  of  their  own  contract,  and  if  the  defendants  by  stopping  the 
work,  obliged  the  plaintiffs  to  break  their  contract  with  Kain  &  Morgan,  then 
the  damages  on  the  latter  ought  to  be  allowed  to  the  plaintiffs,  who  would  be 
responsible  to  Kain  &  Morgan  for  the  same.  The  jury  are  to  give  the  differ- 
ence between  the  contract  price,  and  what  it  would  cost  Kain  &  Morgan  to 
deliver  the  article,  deducting  the  value  of  it  to  them,  and  making  all  proper 
allowances,  as  in  the  case  of  the  principal  contract  In  fixing  the  damages  to 
be  allowed  the  plaintiffs,  the  jury  are  to  take  things  as  they  were  at  the  time 
the  work  was  suspended,  and  not  allow  for  any  increased  benefits  they  would 
have  received  from  the  subsequent  fall  of  wages,  or  subsequent  circumstances." 

The  jury  found  a  verdict  in  favor  of  the  plaintiffs  for 
$72,999.  The  defendants  moved  for  a  new  trial,  and  Nelson, 
C.  J.,  delivering  the  opinion  of  the  Court,  after  noticing  that 
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the  damages  for  the  marble  on  hand,  ready  to  be  delivered, 
were  not  made  a  matter  of  discussion  on  the  argument,  as  to 
the  claim  for  damages  in  respect  to  the  remainder  of  the  marble 
which  the  plaintiffs  had  agreed  to  furnish,  but  which  they 
were  prevented  from  furnishing  by  the  suspension  of  the  work 
in  July,  1837,  and  as  to  the  claim  for  profits,  said  : 

u  It  is  not  to  be  denied,  that  there  are  profits  or  gains  derivable  from  a  con- 
tract, which  are  uniformly  rejected  as  too  contingent  and  speculative  in  their 
nature,  and  too  dependent  upon  the  fluctuation  of  markets  and  the  chances  of 
business  to  enter  into  a  safe  or  reasonable  estimate  of  damage.  Thus,  any 
supposed  successful  operation  the  party  might  have  made,  if  he  had  not  been 
prevented  from  realizing  the  proceeds  of  the  contract,  at  the  time  stipulated,  is 
a  consideration  not  to  be  taken  into  the  estimate.  Besides  the  uncertain  and 
contingent  issue  of  such  an  operation,  in  itself  considered,  it  has  no  legal  or 
necessary  connection  with  the  stipulations  between  the  parties,  and  cannot, 
therefore,  be  presumed  to  have  entered  into  their  consideration  at  the  time  of 
contracting.  *  *  *  When  the  books  and  cases  speak  of  the  profits  antici- 
pated from  a  good  bargain,  as  matters  too  remote  and  uncertain  to  be  taken 
into  the  account  in  ascertaining  the  true  measure  of  damages,  they  usually  have 
reference  to  dependent  and  collateral  engagements  entered  into  on  the  faith, 
and  in  expectation  of  the  performance  of  the  principal  contract'9 

"  But  profits  or  advantages  which  are  the  direct  and  immediate  fruits  of  the 
contract  entered  into  between  the  parties,  stand  upon  a  different  footing. 
These  are  part  and  parcel  of  the  contract  itself — entering  into  and  constituting 
a  portion  of  its  very  elements,  something  stipulated  for,  the  right  to  the  enjoy- 
ment of  which  is  just  as  clear  and  plain  as  to  the  fulfilment  of  any  other  stipu- 
lation. They  are  presumed  to  have  been  taken  into  consideration  and  delibe- 
rated upon,  before  the  contract  was  made,  and  formed,  perhaps,  the  only  in- 
ducement to  the  arrangement."*  "  If  there  was  a  market  value  of  the  article 
in  this  case,  the  question  would  be  a  simple  one.  As  there  is  none,  however, 
the  parties  will  be  obliged  to  go  into  an  inquiry,  as  to  the  actual  cost  of  fur- 
nishing the  article  at  the  place  of  delivery,  and  the  court  and  jury  should  see 
that  in  estimating  this  amount,  it  be  made  on  a  substantial  basis,  and  not  left 
to  rest  on  the  loose  and  speculative  opinions  of  witnesses."  And  Bronson,  J., 
said,  "  as  the  marble  had  no  market  value,  the  question  of  profits  involves  an 
inquiry  into  the  costs  of  the  rough  material  in  the  quarry,  and  the  expense  of 
raising,  delivering,  and  transporting  it  to  the  place  of  delivery." 

And  the  learned  Chief  Justice  fortified  this  allowance  of 
profits,  by  reference  io  the  civil  law,  and  the  analogies  derived 
from  the  cases  in  our  own  law,  which  we  shall  hereafter  have  oc- 


*  See  this  language  cited  with  approbation  in  Lawrence  w.  Wardwell,  6  Barb.  8. 
C.  B.,  423. 
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casion  to  consider,  where  upon  non-performance  of  contracts 
for  the  Bale  and  delivery  of  chattels,  the  market  price,  which  of 
course  includes  profits,  is  made  the  measure  of  compensation.* 

80  in  a  recent  And  similar  case,  the  plaintiffs,  contractors, 
were  held  entitled  to  recover  from  the  defendants  the  profits  on 
the  construction  of  a  section  of  an  aqueduct,  the  work  having 
been  stopped  by  the  defendante.f  And  I  think  it  may  well  be 
doubted  whether  the  language  of  some  of  the  earlier  American 
cases  which  I  have  cited  has  not  pushed  the  rule  beyond  the 
true  line4  ^e  analogies  of  the  law  have  certainly  not  been 
regarded.  If  on  a  contract  to  deliver  goods  at  a  distant  point, 
their  value  at  the  place  of  delivery  is  the  true  criterion ;  if  on  a 
contract  for  the  sale  of  chattels,  the  market  price  on  the  day 
fixed  for  delivery  is  the  true  measure  of  damage,  it  is  difficult 
to  assign  a  reason  why  the  same  rule  should  not  be  applied  to 
the  breaking  up  of  a  voyage  actually  commenced,  nor  why  the 
victim  of  an  illegal  capture  should  be  limited  to  the  prime 
cost  of  his  cargo. 

We  turn  now  to  other  cases  connected  with  our  subject. 

The  general  principle,  in  regard  to  remoteness  of  damage, 
has  been  applied  in  Massachusetts  to  a  case  of  surety.  The  de- 
fendant bad  executed  an  instrument  by  which  he  promised  to 
hold  the  plaintiff  harmless  against  any  loss  he  might  sustain  by 
signing  a  certain  bond  for  duties  at  the  Passamaquoddy  custom 


*  He  further  said,  that  where  the  contract,  as  in  this  case,  is  broken  before  the 
arrival  of  the  time  for  fall  performance,  and  the  opposite  party  elects  to  consider  it  in 
that  light,  the  market  price  on  the  day  of  the  breach,  is  to  govern  the  assessment  of 
damages — that  they  should  be  settled  and  ascertained  according  to  the  existing  state 
of  the  market  at  the  time  the  cause  of  action  arose,  and  not  at  the  time  fixed  for  fall 
performance.  And  the  sub-contract  with  Kain  and  Morgan  was  laid  wholly  out  of 
view,  as  one  in  or  over  which  the  defendants  had  neither  participation  nor  control, 
and  which  they  should  not  be  compelled  to  assume,  if  improvidently  entered  into, 
and  on  this  latter  point  a  new  trial  was  ordered.  We  shall  have  occasion  to  consider 
these  parts  of  this  decision  when  we  come  to  the  subject  of  continuing  agreements  and 
Evidence  with  reference  to  damages.  Mr.  Justice  Beardsley  dissented,  holding  that 
the  fluctuations  in  price  during  the  five  years  which  the  contract  was  to  run,  should 
be  taken  into  account.  He  concurred  as  to  the  allowance  of  profits,  and  as  to  the  dis- 
regard of  the  sub-contract  of  Kain  and  Morgan.  Masterton  w.  Mayor  of  Brooklyn, 
7  Hill,  62.  See,  also,  N.  Y.  &  H.  B.  B.  Co.  vs.  Story,  6  Barb.  S.  G.  B.,  419,  and 
Beaton  vs.  Second  Municipality,  8  La.  Ann.  B.,  46,  where  the  authority  of  this  decision 
ss  recognized.     ' 

t  Clark  vs.  the  Mayor,  3  Barb.  S.  C.  B.,  288. 

J  I  am  gratified  to  find  this  remark  cited  with  approbation  by  the  Supreme  Court 
of  Alabama,  per  Chilton,  J.,  in  Donnell  vs.  Jones,  17  Alaba.,  689. 
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house.  The  plaintiff  showed  that  in  1814  the  British  captured 
Eastport,  got  possession  of  the  custom  house  and  bond  in  ques- 
tion, that  they  issued  a  writ  against  the  plaintiff  as  obligor, 
that  the  plaintiff  was  obliged  to  fly  to  avoid  arrest,  and  that  his 
business  was  greatly  injured  thereby.  But  it  was  held  that  he 
could  claim  no  remuneration  for  any  such  injury,  and  Parker, 
C.  J.,  delivering  the  opinion  of  the  Court,  said  : 

M  The  common  construction  of  such  a  contract  is,  that  if  the  surety  is 
obliged  to  pay  the  bond  by  suit,  or  otherwise,  the  principal  shall  repay  him  the 
sum  he  has  been  obliged  to  advance,  together  with  all  such  reasonable  expen- 
ses as  he  may  have  been  obliged  to  incur,  and  which  may  be  considered  as  the 
necessary  consequence  of  the  neglect  of  the  principal  to  discharge  his  own 
debt  But  extraordinary  expenses  which  might  have  been  avoided  by  payment 
of  the  money,  or  remote  or  unexpected  consequences  are  never  considered  as 
coming  within  the  contract  Thus,  if  a  surety,  by  reason  of  being  obliged  to 
pay  money  for  his  principal,  becomes  embarrassed  in  business,  and  is  finally 
obliged  to  abandon  it,  it  is  not  expected  that  the  principal  will  be  held  to  in- 
demnify him  for  this  consequential  misfortune.  It  is  not  the  natural  and  ne- 
cessary effect  of  his  becoming  a  surety,  but  is  occasioned  by  his  undertaking 
to  do  what  he  was  not  in  a  condition  to  perform.  So  flight  to  avoid  payment 
of  his  debt,  is  an  accident  wholly  unforeseen,  and  its  consequences  cannot  be 
considered  as  provided  for."* 

So  in  New  York,  the  plaintiff  sued  the  defendant  on  a  con* 
tract,  by  which  the  defendant,  in  consideration  of  $5  paid  him, 
agreed  to  take  a  note  executed  by  the  plaintiff  and  a  surety, 
payable  the  first  of  May,  and  to  forbear  prosecution  of  the  note 
for  nine  months ;  and  it  was  alleged  that  the  defendant  did  not 
forbear,  but  sued  on  the  note,  by  which  the  plaintiff  lost  $500. 
The  plaintiff  offered  to  prove,  to  enhance  the  damages,  that 
when  he  was  sued  he  was  engaged  in  his  harvest,  and  that  for 
the  purpose  of  raising  money  to  satisfy  the  demand,  he  was 
obliged  to  quit  his  work,  and  thresh  his  grain,  and  that  he  was 
put  to  great  trouble  in  raising  the  money.  But  on  certiorari  to 
the  Supreme  Court,  Woodworth,  J.,  said,  "  It  appears  to  me 
that  this  could  not  form  a  ground  of  damages,  although  the 
plaintiff  might  have  suffered  inconvenience  and  loss  by  the  fail- 
ure to  fulfil  the  contract.  Such  remote  consequences  cannot  be 
taken  into  consideration  in  estimating  the  damages ;"  which  was 


•  Hsyden  w.  Cabot,  17  Mass.,  W.    Boo,  also,  Rahop  vs.  Williamson,  S  Fair, 
field,  504. 
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qualified  by  this  remark :  "  besides,  there  does  not  appear  any 
necessity  that  the  plaintiff,  at  the  moment  the  writ  was  served, 
should  quit  his  harvest  and  make  sacrifices  to  raise  the  mo- 
ney."* 

So,  again,  where,  in  a  lease  of  a  dairy  farm  for  five  years, 
the  lessor  agreed  to  put  the  barns  on  the  premises  in  a  good 
state  of  repair,  but  neglected  to  do  so,  it  was  held  that  the 
lessee  could  recover  the  amount  it  would  cost  to  put  the  barns 
in  repair,  but  not  the  damage  sustained  by  injuries  to  the  cows 
and  young  cattle,  the  increase  of  food  and  the  decrease  of  pro- 
duce  resulting  from  the  state  of  the  barns,  these  damages  being 
altogether  too  remote  and  contingent. f 

In  a  case  in  New  York,  where  the  plaintiff  sued  the  defen- 
dant for  the  breach  of  an  implied  warranty  in  the  sale  of  a 
horse  which  had  been  recovered  from  him  at  the  suit  of  a  third 
party — it  was  held  by  the  Supreme  Court  that  the  measure  of 
damages  was  the  price  paid  by  the  purchaser,  with  interest,  and 
the  costs  recovered  against  him ;  and  that  the  costs  incurred  by 
him  in  the  defence  of  the  action  brought  by  the  real  owner 
were  not  allowable.^ 

So,  again,  where  the  defendant  sold  the  plaintiff  certain  cloths 
for  the  Mexican  market,  accompanied  by  an  invoice  specifying 
the  contents  of  the  bales,  and  warranted  correct,  but  in  which 
the  number  of  yards  was  much  over-stated — the  goods,  on 
being  forwarded  to  Mexico  by  the  plaintiff,  were  entered  at  the 
custom-house  before  the  mistake  in  the  invoice  was  discovered, 
and  the  duties  paid  upon  the  erroneous  amount ;  the  parties 
settled  the  difference  between  them  amicably,  so  far  as  the 
price  of  the  goods  was  concerned,  and  the  action  was  brought 
to  recover  the  excess  of  Mexican  duties  paid  by  the  plaintiff, 
together  with  certain  commissions  in  New  York,  in  conse- 
quence of  the  erroneous  valuation  made  by  the  defendants  in 
their  invoice.  But  the  suit  was  successfully  resisted,  and  the 
claim  disallowed. § 


♦  Deyo  vs.  Waggoner,  19  J.  B.,  241. 

t  Dorwin  w.  Potter,  5  Denio,  806. 

\  Armstrong  vs.  Percy,  5  Wend.,  585. 

§  Hargous  vs.  Abon  etal.,  5  Hill,  478.  See  this  case  again,  8  Denio,  406.  There 
is  a  number  of  analogous  oases  governed  by  the  maxim  non  remote  ted  proximo,  causa 
sverta&ur.    Broom's  Legal  MazimB,  p.  105. 


IN  CASES  OF  TORT.  79 

In  a  recent  case  in  England,  where  a  prize  had  been  offered 
for  the  best  plan  and  model  of  a  machine,  and  plans  and  mod- 
els were  to  be  sent  by  a  certain  day,  the  plaintiff  sent  a  plan 
and  model  accordingly  by  a  railway ;  bnt  through  the  negli- 
gence of  their  agents,  it  did  not  arrive  at  its  destination  till  after 
the  time  appointed ;  it  was  contended  that  the  proper  measure 
of  damages  was  the  value  of  the  labor  and  materials  expended 
on  the  plan  and  model,  and  that  the  chance  of  obtaining  the 
prize  was  too  remote  to  be  estimated.* 

We  turn  now  to  actions  of  tort.  In  regard  to  cases  of  delib- 
erate or  malicious  wrong,  we  have  already  seen  that  the  law 
applies  very  liberal  relief.  And  in  cases  of  reckless  or  mis- 
chievous acts  injurious  to  others,  even  where  exemplary  damages 
are  not  claimed,  the  party  in  the  wrong  is  often  made  answer- 
able for  consequences  very  remote  from  the  original  act.  So  in 
the  famous  squib  case,  the  first  thrower  of  the  combustible  was 
held  responsible,  though  it  had  passed  through  the  hands  of  two 
other  parties.f  So  where  the  defendant  foolishly  went  up  in  a 
balloon,  which  descended  into  the  plaintiff's  garden,  and  at- 
tracted a  crowd,  who  trod  down  the  plaintiff's  vegetables  and 
flowers,  the  original  wrongdoer  was  held  answerable  for  the 
injury  done  by  the  crowd  as  well  as  by  himself.:):  So  where 
the  defendant  having  quarrelled  with  a  boy,  pursued  him 
with  a  pickaxe,  and  followed  him  into  the  plaintiff's  store, 
where,  in  his  effort  at  flight,  he  committed  unintentional  dam- 
age, the  defendant  was  held  responsible  for  the  injury  thus 
done.§ 

So  in  an  action  of  trespass  in  Massachusetts,  for  breaking 
down  and  destroying  part  of  a  mill-dam,  damages  were  as- 
sessed for  the  cost  of  repairing  the  dam,  and  also  for  interrup- 
tion to  the  use  of  the  mill,  or  diminution  of  profits  occasioned 
by  the  water  flowing  through  the  break  in  the  dam,  and  by  that 
means  falling  too  low  for  the  working  of  the  mill :  it  was  ob- 
jected that  damages  for  the  latter  cause  could  not  be  recovered 

*  Watson  vs.  Ambergate  N.  &  B.  Hallway,  15  Jur.,  448. 

t  Scott  vs.  Shepherd,  2  W.  Black.,  892. 

X  Grille  V9.  Swan,  19  J.  B.,  881. 

§  Vandenbargh  w.  Traax,  4  Denio,  464.  But  the  defendant,  liable  in  an  action  of 
false  imprisonment  for  an  unfounded  arrest,  is  not  responsible  for  farther  damages  re- 
sulting from  the  plaintiff's  remand  by  a  magistrate,  that  being  a  judicial  act.  Look 
vs.  Ashton,  12  Q.  B.  B.,  871. 
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in  this  action ;  bat  the  Supreme  Court  said,  "  The  interruption 
to  the  use  of  the  mill  and  the  diminution  of  the  plaintiffs' 
profits  on  that  account,  were  alleged  in  the  declaration  and 
proved  at  the  trial,  and  we  think  this  was  right.  The  plaintiflfe 
are  entitled  to  recover  for  all  the  damages  they  suffered  by  rea- 
son of  the  trespass."* 

And  in  a  case  at  nisi  prius,f  Lord  Kenyon  held  that  an 
action  lay  for  firing  on  negroes  on  the  coast  of  Africa,  and 
thereby  deterring  them  from  trading  with  the  plaintiff,  so  that 
the  plaintiff  lost  their  trade 4  "I  do  not  think,"  says  an 
eminent  English  Judge,  in  a  recent  case,  "  that  the  jury  is 
bound  to  weigh  in  golden  scales  how  much  injury  a  party  has 
sustained  by  a  trespass.9'! 

So  where  the  defendant's  servant  had  left  his  horse  and 
call  in  the  public  street,  where  children  might  be  playing.  The 
plaintiff,  who  was  a  child  between  six  and  seven  years  of  age, 
and  several  other  children,  played  about  the  cart,  and  the  plain- 
tiff got  into  it,  and  another  boy  led  the  horse  on,  and  as  the 
plaintiff  was  getting  out,  he  fell,  and  the  cart-wheel  ran  over 
his  leg,  and  broke  it.  It  was  contended  that  the  mischief  was 
not  produced  by  the  unlawful  act  of  the  servant  alone,  but  by 
that  combined  with  two  other  active  causes,  namely,  the  ad- 
vance of  the  horse  caused  by  the  other  boy,  and  the  plaintiff's 
improper  conduct  and  trespass  in  mounting  the  cart.  Lord 
Denmon,  G.  J.,  said :  "  Certainly,  the  child  was  a  cooperating 
cause  of  his  own  misfortune,  by  doing  an  unlawful  act ;  and 
the  question  arises,  whether  that  fact  alone  must  deprive  him 
of  his  remedy."  *  *  "The  question  remains,  Can  the  plaintiff 
then,  consistently  with  the  authorities,  maintain  his  action,  hav- 
ing been  at  least  equally  in  fault  ?  The  answer  is,  that  suppo- 
sing that  fact  ascertained  by  the  jury,  but  to  this  extent,  that  he 

*  White  vs.  Mosely,  8  Pick.,  856. 

t  Tarleton  vs.  McGawley,  Pcake,  N.  P.  Cases,  205. 

%  The  case  appears  to  como  under  the  head  of  profits ;  whatever  was  lost  mast 
have  been  the  profits  of  the  trade.  I  may  here  remark  that  the  doctrine  of  the  de- 
nial of  profits  that  might  have  been  made  in  a  business,  was  again  affirmed  in  Giles 
w.  O'Toole,  4  Barb.  S.  O.  K.,  261 ;  while  admitting  that  the  plaintiff  was  entitled  to  the 
value  of  a  bargain  actually  made.  It  was  an  action  by  lessee  of  a  store  against  lessor, 
for  a  refusal  to  give  possession  of  the  demised  property.  The  plaintiff  was  allowed 
his  expenses  in  preparing  to  remove,  but  not  the  profits  which  he  might  have  made 
in  business  on  the  premises. 

S  Gillard  w.  Brittan,  8  Mecs.  &  Wels.,  575. 
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merely  indulged  the  natural  instinct  of  a  child,  in  amusing  him- 
self with  the  empty  cart  and  deserted  horse,  then  we  think  that 
the  defendant  cannot  be  permitted  to  avail  himself  of  that  fact. 
The  most  blamable  carelessness  of  his  servant  having  tempted 
the  child,  he  ought  not  to  reproach  the  child  with  yielding  to  the 
temptation.  He  has  been  the  real  and  only  cause  of  the  mishap." 
And  the  verdict  for  the  plaintiff  was  sustained.* 

So  again,  where  the  defendant  had  taken  a  horse  and  wag- 
on belonging  to  the  plaintiffs.  They  spent  four  days  in 
searching  for  the  horse  and  wagon,  and  incurred  other  expen- 
ses in  the  search.  A  verdict  was  given  for  the  time  spent,  and 
expenses  incurred  in  the  pursuit.  It  was  objected  that  the 
damages  were  too  remote ;  but  the  verdict  was  sustained  by  the 
Supreme  Court,  and  considerable  stress  was  laid  on  the  circum- 
stance, that  the  damages  were  occasioned  by  the  wrongful  act 
of  the  plaintiff,  f 

In  these  cases  the  decisions  appear  to  follow  the  analogy  of  the 
civil  law,  in  which,  as  we  have  seen,  the  party  suffering  from 
dolus  or  culpa  lata,  was  held  entitled  to  more  liberal  remune- 
ration than  he  who  was  injured  by  culpa  lems  only.  "  The 
better  opinion  is,"  says  one  of  the  German  commentators  on  the 
Roman  law,  "  that  in  cases  where  the  injury  is  caused  by  fraud, 
gross  negligence,  or  malice,  (conlumacia)  the  plaintiff  is  enti- 
tled to  reparation,  as  well  for  the  profit  lost,  (lucrum  cessans)  as 
the  actual  injury  done,  (damnum  emergens;)  but  that,  on 
the  contrary,  where  the  defendant's  illegal  act  does  not  rise 
beyond  the  grade  of  ordinary  fault,  (culpa)  he  is  only  responsi- 
ble for  actual  loss.":}:  In  other  words,  where  the  act  complained 
of  is  one  greatly  to  be  censured  of  evil  example,  and  likely, 
from  its  very  nature,  to  be  fraught  with  injurious  results,  al- 
though not  of  so  flagrant  a  character  as  to  warrant  vindictive 
damages,  the  law  will  not  nicely  attempt  to  limit  the  amount  of 
reparation,  but  will  pursue  the  wrongdoer  with  severity,  and 
extend  the  line  of  relief,  so  as  to  embrace  all  the  consequences 
of  his  conduct,  although  somewhat  remote  from  the  original 
transaction. 

*  Lynch  «.  Nurdin,  1  Queen's  B.  Rep.,  29,  (41  Eng.  C.  L.  Rep.,  422.) 
t  Bennett  w.  Lock  wood,  20  Wend.,  228. 

%  Haenel,  von  Sohadenersatze.     The  original  oitation  will  be  found  supra,  at 
p.  24. 
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Bat,  as  a  general  rule  it  may  be  said  that  in  cases  of  tort 
without  aggravation,  where  the  conduct  of  the  defendant  can  not 
be  considered  so  morally  wrong,  or  grossly  negligent,  as  to  give  a 
right  to  exemplary  or  vindictive  damages,  the  extent  of  remu- 
neration is  restricted  according  to  the  principles  which  we  have 
been  considering,  to  the  immediate  consequence  of  the  illegal 
act.  "  The  rule  of  law  is  well  established,  that  in  cases  of  torts 
it  is  necessary  for  the  party  complaining  to  show  that  the  par- 
ticular damages  in  respect  to  which  he  proceeds,  are  the  legal  and 
natural  consequences  of  the  wrongful  act  imputed  to  the  defend, 
ant."*  This  general  principle  has  been  recognized  in  a  multitude 
of  cases.  Thus,  where  an  action  was  brought  by  the  proprietor 
of  a  theatre  against  the  defendant  for  having  written  a  libel 
upon  one  of  the  plaintiff's  singers,  by  which  she  was  deterred 
from  appearing,  and  alleging  that  his  profits  were  consequently 
lost,  Lord  Kenyon  held  the  injury  much  too  remote  to  be  the 
foundation  of  an  action,  saying :  "  If  an  injury  has  been  suffer- 
ed, it  was  occasioned  entirely  by  the  vain  fears  or  caprice  of 
the  actress.f 

So  where  in  an  action  for  an  assault,  the  plaintiff  sought  to 

prove  as  special  damages,  that  by  reason  of  the  assault  he  was 

driven  from  Alicant,  in  Spain,  where  he  had  previously  done 

business  as  a  merchant,  it  was  held  by  far  too  remote.;}: 

V  So  in  case  for  seduction.    The  plaintiff's   daughter  was 

C^     seduced  and  the  connection  broken  off;  in  consequence  of  the 

distress  of  mind,  occasioned  by  the  desertion,  the  young  woman 

became  ill,  and  the  loss  of  service  resulted  from  the  illness. 

The  Lord  Chief  Baron  of  the  Exchequer  held  at  the  trial  that 

N  the  damage  was  too  remote,  saying  that  it  was  caused  by  the 

abandonment,  not  by  the  seduction.§ 

So  in  Alabama,  in  case  for  malicious  prosecution,  whereby 
the  plaintiffs  were  driven  to  an  assignment,  the  loss  in  the  sale 
of  the  goods  made  under  the  assignment  is  not  a  proximate  or 
natural  consequence  of  the  malicious  prosecution.) 


*  Clark  w.  Brown,  18  Wendell,  218—229. 
t  Astiey  vs.  Harrison,  Peake,  N.  P.  Cases,  194;  S.  C,  1  Esp.,  48. 
%  Moore  vs.  Adams,  2  Chitty's  R.,  198. 

S  Boyle  vs.  Brandon,  18  M.  A  W.,  728.    On  argument  this  was  thought  doubtful, 
but  the  point  was  not  decided. 

|  Donnell  w,  Jones,  18  Ala,,  490. 
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So  in  New  York,  in  an  action  on  the  case  against  a  railroad 
company,  for  injuries  resulting  from  a  collision,  the  plaintiff 
proved  that  his  leg  was  broken,  and  that  the  oblique  character 
of  the  fracture  rendered  it  very  probable  that  a  second  fracture 
would  take  place;  but  this  the  Supreme  Court  held  too  re- 
mote. "The  present  and  probable  future  condition  of  the 
limb  were  proper  matters  for  inquiry,  but  the  consequences  of  a 
hypothetical  second  fracture  were  obviously  beyond  the  range 
of  it,  and  calculated  to  draw  the  minds  of  the  jury  into  fanciful 
conjectures."* 

So  in  Massachusetts,  where  a  contractor  for  the  support  of 
town  poor,  at  a  fixed  sum  per  annum,  was  bound  to  support 
them  in  sickness  and  health,  at  his  own  risk,  and  the  defendant 
committed  an  assault  and  battery  on  one  of  the  paupers,  by 
means  of  which  he  was  hurt,  and  the  plaintiff  put  to  increased 
expense  for  his  support,  the  damage  was  held  too  remote  and 
indirect  to  sustain  an  action,  f 

So  in  slander,  in  an  action  for  slanderous  words  not  action- 
able in  themselves,  the  plaintiff  cannot  prove  that  he  sustained 
special  damage  by  means  of  the  repetition  by  a  third  person  of 
the  words  uttered  by  the  defendant.:}:  So,  also,  in  England, 
where  in  slander  special  damage  was  alleged,  from  words 
spoken  by  the  defendant,  held  that  this  allegation  could  not  be 
supported  by  proof  that  the  defendant  had  spoken  the  words  to  a 
third  party,  and  that  damage  ensued  in  consequence  of  the 
third  party  repeating  them,  without  authority,  as  the  words  of 
the  defendant.  And  Tindal,  C.  J.,  said :  u  No  effect  whatever 
followed  the  first  speaking  of  the  words.  Every  man  must  be 
taken  to  be  answerable  for  the  necessary  consequence  of  his 
own  wrongful  act.  But  such  a  spontaneous  and  unauthorized 
communication  cannot  be  considered  as  the  necessary  conse- 
quence of  the  uttering  of  the  words."§ 

Where  the  defendants,  after  a  will  had  been  made  and  exe- 
cuted devising  certain  real  estate  to  the  plaintiff,  conspired  with 

*  Lincoln  vs.  Saratoga  &  S.  B.  B.  Co.,  28  Wendell,  426. 

t  Anthony  vs.  Slaid,  11  Met.,  290. 

X  Stevens  vs.  Hartwell,  11  Met.,  p.  642. 

§  Ward  «*.  Weeks,  7  Bingham,  211.  According  to  Lord  Northampton's  case,  la 
Coke,  134,  the  repetition  of  slander  might  be  justified  by  giving  the  original  author  ot 
the  slander ;  bat  this  lias  long  since  been  overruled.  McPherson  vs.  Daniels,  10  B.  dt 
Cres.,  268. 
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each  other  to  induce  the  testator  to  revoke  it,  and  effected  their 
object  by  means  of  false  and  fraudulent  representations ;  held 
that  the  plaintiff  could  not  maintain  an  action,  as  the  damage 
which  he  sustained  was  merely  by  reason  of  being  deprived  of 
an  expected  gratuity,  and  not  by  an  interference  with  any  of 
his  rights.  "  The  plaintiff  had  no  interest  in  the  property  of 
which  he  alleges  that  he  has  been  deprived  by  the  fraudulent 
interference  of  the  defendant,  beyond  a  mere  naked  possibility, 
an  interest  altogether  too  shadowy  and  evanescent  to  be  dealt 
with  by  courts  of  law."* 

In  an  action  for  false  imprisonment  on  board  a  ship,  the 
plaintiff  cannot  recover  as  special  damage,  the  expense  he  in- 
curred in  leaving  the  ship  and  taking  his  passage  on  board 
another,  unless  the  imprisonment  continued  to  the  moment  of 
his  transhipment,  and  was  the  immediate  cause  thereof,  f  as  if 
he  acted  to  save  his  life,  or  from  a  reasonable  regard  to  his 
safety. 

The  same  principle  has  also  been  applied  to  the  construction 
of  statutes. 

An  action  was  brought  in  the  King's  Bench,  on  the  stat.  1, 
Geo.  I.,  st.  2,  c.  5,  §  6,  against  the  hundred  for  reparation  in 
damages  on  account  of  rioters  having  pulled  down  in  part  the 
plaintiff's  dwelling-house,  and  there  was  a  second  count  for  be- 
ginning to  pull  down  an  out-house.  The  plaintiff  was  a  baker. 
It  was  proved  that  the  mob  compelled  the  plaintiff  to  sell  a 
quantity  of  flour  at  a  price  much  below  its  value ;  that  they  then 
began  to  break  the  windows  of  the  bake-house,  and  of  his  dwell- 
ing-house. Besides  this,  they  burst  open  the  lock  of  a  ware- 
house, belonging  to  the  plaintiff  on  the  other  side  of  the  street, 
and  threw  some  flour  into  the  street.  It  was  held  that  the 
damage  done  the  warehouse,  was  an  act  not  consequential  to 
the  other — and  that  the  flour  which  the  mob  compelled  the 
plaintiff  to  sell,  was  not  a  damage  recoverable  against  the  hun- 
dred.:}: 

*  Hntchins  va.  Hutchins,  7  Hill,  104. 

t  Boyoe  «•.  Bayliffe,  1  Campb.,  58 ;  where,  to  show  how  far  attempts  of  the  kind 
might  be  carried  if  the  necessary  connection  were  not  insisted  on,  Lord  ENenborongh 
alluded  to  a  case  which  used  to  be  cited  by  Lord  Alvanley,  where  the  plaintiff  com- 
plained of  ialse  imprisonment  per  quod,  being  confined  on  shore,  he  lost  a  lieutenancy. 

X  Burrows  w.  Wright,  1  East,  616. 
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• 

And  the  same  point  was  held  in  another  action  brought 
against  the  hundred,  as  to  flour  taken  away  or  stolen  by  a 
mob.* 

So  in  an  action  in  Massachusetts,  on  what  is  called  the  mill 
act,  to  recover  damage  for  the  flowage  of  land,  the  plaintiff 
offered  to  prove  that  the  flowed  land,  when  the  water  was  drawn 
off,  emitted  offensive  and  noxious  smells,  and  claimed  damages 
therefor.  But  it  was  rejected ;  the  court  saying  that  the  law  did 
not  justify  an  allowance  for  remote,  possible  or  speculative 
damages.f 

So  where,  as  in  Massachusetts,  it  is  declared  by  statute  that 
"  any  owner  or  keeper  of  a  dog,  shall  forfeit  to  any  person  in- 
jured by  such  dog,  double  the  damage  sustained  by  him  ;"  it  is 
held,  in  expounding  that  statute,  that  when  the  plaintiff  brings 
such  action  for  the  injury  done  to  a  minor  child,  he  is  entitled 
to  recover  for  the  loss  of  his  services,  and  the  expense  of  his 
cure.J 

But  in  Connecticut,  towns  liable  to  pay  "just  damages  "  for 
defects  in  bridges  or  roads,  are  not  liable  for  consequential 
damages,  such  as  the  loss  of  service,  expense  of  nursing  result- 
ing to  a  person  for  injuries  to  his  wife  and  daughter.g  To  this 
branch  of  our  subject  we  shall  again  advert  when  we  come  to 
the  subject  of  statutes. 

Having  thus  far  illustrated  the  application  of  the  general 
rules  which  prohibit  remote  or  consequential  damages,  by  an 
examination  of  those  cases  where  they  have  been  denied,  we 
now  come  to  consider  those  instances  in  which  a  wider  rule  of 
construction  has  been  adopted.  They  will  be  found  to  be  few, 
and  may,  I  think,  generally  be  said  to  belong  to  the  class  of  cases 
which  the  civil  law  ranks  under  dol/us,  or  culpa  lata.  This  dis- 
tinction has  even  been  intimated  in  cases  of  contract. 

Perhaps  the  strongest  case  is  one  in  the  English  Common 
Pleas,  where  an  action  was  brought  on  the  warranty  of  a  chain 
cable,  that  it  should  last  two  years,  as  a  substitute  for  a  rope 
cable  of  sixteen  inches ;  and  it  was  alleged,  that  within  the  two 
years  the  cable  broke,  and  that  thereby  an  anchor,  to  which  the 

*  Greaaley  w.  Higginbottom,  1  East,  680. 

t  Eames  v$.  N.  England  Wonted  Co.,  11  Met.,  570. 

%  McCarthy  w.  Guild,  12  Met.,  291. 

S  ChidBey  vs.  Canton,  17  Conn.,  475. 
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« 

cable  was  affixed,  was  lost.  A  verdict  being  found  for  the 
value  of  cable  and  anchor,  a  motion  was  made  for  a  new  trial, 
and  it  was  insisted  that  the  principle  contended  for  by  the 
plaintiffs  would  render  the  defendants  liable  for  the  loss  of  the 
ship,  if  on  the  breaking  of  the  cable  that  event  had  happened. 
But  the  loss  was  held  not  too  remote,  and  Dallas,  0.  J.,  said: 
"  The  defendants  warrant  the  cable  sufficient  to  hold  the  anchor, 
and  it  is  proved  not  to  be  sufficient.  The  holding  of  the  anchor 
by  the  cable  is  the  very  essence  of  their  warranty ;"  and  a  new 
trial  was  refused.* 

And  where  an  agreement  had  been  made  to  let  certain 
premises  as  a  tavern  stand,  and  the  plaintiff  had  removed  his 
family  to  take  possession,  which  was  refused,  it  was  held  that 
the  plaintiff  was  entitled  to  recover,  not  only  the  value  of  the 
lease,  but  also  his  expenses  in  removing  his  family  and  furni- 
ture, and  this  without  any  allegation  of  special  damage  in  the 
declaration.! 

A  case  very  analogous  to  this  was  decided  in  Massachu- 
setts, where  a  defendant  had  engaged  the  plaintiff  to  remove  to 
Indiana,  to  carry  on  business  there,  and  failed  to  furnish  the 
stock  necessary  for  so  doing ;  the  court  allowed  the  plaintiff  as 
damages,  compensation  for  the  loss  of  his  time  in  removing  to 
Indiana  and  back  again  to  his  original  domicil.j: 

In  an  early  case,  in  which  the  plaintiff  declared  for  breach 
of  an  agreement  to  let  the  plaintiff  have  the  use  of  certain  mills 
for  six  months,  in  consideration  of  £10,  it  appeared  that  the 
mills  were  worth  but  £20  per  annum,  and  yet  damages  were 
given  to  £500,  by  reason  of  the  stock  laid  in  by  the  plaintiff ; 
"  and  per  curiam,  the  jury  may  well  find  such  damages,  for 
they  are  not  only  bound  to  give  the  £10,  but  also  all  the  special 
damages."§ 

In  a  recent  case  in  New  York,  the  Supreme  Court  of  that 

*  Borradaile  vs.  Brunton,  8  Taunton,  585.  S.  C,  2  J.  B.  Moore,  202.  Either 
the  case  is  ill  reported,  or  the  learned  Chief  Justice  gave  the  warranty  a  very  broad 
construction ;  nothing  is  said  in  Taunton  about  the  "  cable  being  warranted  sufficient 
to  hold  the  anchor." 

t  Driggs  vs.  Dwight,  17  Wend.,  71 ;  Lawrence  vs.  Wardwell,  6  Barb.  S.  O.  B., 
423;  see  also,  Giles  «#.  O'Toole,  4  Barb.  S.  C.  R.,  261 ;  and  see  Ward  tw.  Smith,  11 
Price,  19. 

X  Johnson  vs.  Arnold,  2  Cash.,  46. 

|  Nurse  w.  Barnes,  T.  Baym.  R.,  77. 
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State,  commenting  on  this  case,  said :  "  Yery  likely  it  appeared 
that  the  breach  of  contract  was  committed  to  favor  some  par- 
ticular interest  of  the  defendant,  or  his  friend,  though  the  case 
mentions  a  simple  refusal  to  perform  ;"*  hut  perhaps  it  may  rath- 
er be  brought  within  the  rule  of  the  French  law,  both  parties 
knowing  the  object  to  which  the  mills  were  to  be  applied,  and 
the  loss  of  the  plaintiff's  stock  being  considered  as  contemplated 
by  them. 

In  another  recent  case  in  New  York,  the  plaintiff  sued  the 
defendant  in  covenant  for  not  maintaining  a  ferry  in  good  order, 
according  to  the  agreement  contained  in  a  lease  made  to  him  by 
the  plaintiff.  The  plaintiff  proved,  that,  instead  of  keeping  the 
ferry  in  good  order,  the  defendant  had  discontinued  it,  and 
transferred  it  to  another  wharf  of  his  own,  by  means  of  whiqji 
a  tavern  stand  of  the  plaintiff  at  the  original  ferry,  which  he 
had  previously  let  at  $300,  was  injured  in  its  business,  so  that 
he  could  not  let  it  at  all.  The  judge  at  the  trial  ruled  that  the 
plaintiff  was  entitled  to  recover  his  actual  damages  sustained  in, 
the  loss  of  rent,  and  the  jury  found  a  verdict  for  $225.  A  new 
trial  was  denied,  the  court  holding  "  that  the  damages  proved 
were  a  legitimate  claim,  and  the  legal  and  natural  consequences 
of  the  breach  of  the  covenant,  "f 

In  the  case  above  cited,:}:  the  Supreme  Court  of  New  York, 
commenting  on  this  last  case,  said :  "  It  must  have  been  regarded 
as  a  fraudulent  breach  of  covenant  to  keep  a  ferry  in  repair, 
which  materially  benefitted  the  plaintiff's  tavern.  The  defen- 
dant left  it  unrepaired,  in  order  to  favor  his  own  ferry ;  and 
therefore  damages  were  allowed,  for  loss  of  custom  at  the  plain- 
tiff's inn.* 

The  ground  taken  in  explanation  of  these  cases,  by  the 
learned  Supreme  Court  of  New  York,  cannot,  I  think,  with 
great  deference,  be  maintained.  It  supposes  that  the  remote  or 
consequential  damages  were  given  on  the  ground  that  the  con- 
tracts were  fraudulently  violated.  This  assumes,  that  in  actions 
on  contracts,  ex  contractu,  the  damages  will  vary,  according  to 
the  intention  of  the  party  in  default,  and  that  evidence  may  be 

*  Blanohard  vs.  Ely,  21  Wend.,  843. 
+  Dewint  vs.  Wiltae,  9  Wend.,  825. 
X  Blanchard  vs.  Ely,  21  Wend.,  842. 
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received,  and  damages  will  be  awarded  in  regard  to  the  motives 
of  the  defendant.  When  we  come  to  consider  the  general 
roles  which  control  the  measure  of  damages  in  actions  on  con- 
tract,* I  believe  I  shall  be  able  to  show  that  this  suggestion 
is  untenable,  and  that  if  these  cases  are  to  be  considered  as 
well  decided,  some  other  explanation  of  them  must  be  given. 

We  have  already  seen, f  that  in  cases  of  illegal  or  mischievous 
conduct,  the  disposition  of  the  courts  is  to  make  the  party  in  the 
wrong  liable  for  injurious  consequences  flowing  from  the  illegal 
act,  although  they  be  very  remote.^ 

So  where  the  defendant  had  not  repaired  his  fence,  by  reason 
of  which  the  plaintiff's  horses  escaped  into  the  defendant's 
close,  and  were  there  killed  by  the  falling  of  a  hay-stack ;  the 
court  considering  that  such  damage  was  not  too  remote.§ 

So  where  the  defendant  drove  against  the  plaintiff's  car- 
riage, and  by  the  shock  the  plaintiff's  friend  was  thrown  off  the 
seat  on  to  the  dashing-board,  and  the  dashing-board  falling  on 
the  horse,  he  kicked  and  broke  it ;  it  was  held  that  all  the 
damage  so  sustained  was  recoverable  in  trespass.] 

So  where  the  injury  complained  of  was,  that  the  defendants 
had  invited  the  plaintiff's  servants  to  dinner,  and  induced  them  to 
leave  him ;  the  injurious  consequence  complained  of  was,  that  the 
plaintiff  had  lost  the  profits  of  the  sales  of  pianos  for  two  years ; 
and  this  was  held  not  to  be  too  remote,  although  the  servants  were 
not  hired  by  the  plaintiff  for  any  definite  period,  but  worked 
by  the  piece.  Mr.  J.  Richardson  remarks :  "  The  measure  of 
damages  he  is  entitled  to  receive  from  the  defendants  is  not 
necessarily  to  be  confined  to  those  servants  he  might  have  in 
his  employ  at  the  time  they  were  so  enticed,  or  for  the  part  of 
4he  day  on  which  they  absented  themselves  from  his  service, 
but  he  is  entitled  to  recover  damages  for  the  loss  he  sustained 
by  their  leaving  him  at  that  critical  period."^ 

So  again,  where  the  defendant  undertook  to  carry  a  quantity 
of  the  plaintiff's  lime  in  his  barge  from  Medway  to  London,  and 

'  "  ■■Mill  ■  |  ■■  ■■      .      ■  ■  —      M-.  .         _,         .  .  ■  |,  .  M-»  f  .  „     ,. 

*  Post,  Chap.  VII. 
t  Supra,  pp.  79,  80. 

X  Supra,  p.  80,  81 ;  Scott  vs.  Shepherd,  2  W.  Black,  892 ;  Vandenburgh  vs.  Traax, 
4  Denio.,  465. 

%  Powell  vs.  Salisbury,  2  Young  and  Jerv.,  891. 

I  GUbertson  vs.  Richardson,  5  Man.  Gr.  &  S.,  502. 

II  Giintor  vs.  Astor  et  al.,  4  Moore's  Rep.,  12,  (16  Eng.  Com.  Law  Rep.,  857.) 
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in  going  to  London,  deviated  from  the  usual  course,  and  during 
the  deviation,  a  tempest  wet  the  lime,  whereby  it  set  fire  to  the 
barge,  and  the  whole  was  destroyed ;  it  wad  held  that  the  cause 
of  the  plaintiff's  loss,  to  wit,  the  deviation  from  the  usual  course, 
was  sufficiently  proximate  to  entitle  the  plaintiff  to  recover,  al- 
though the  immediate  cause  of  the  loss  was  the  wetting  of  the  lime 
by  the  tempest.  In  that  case,  the  wrongful  act  was  the  deviation 
from  the  usual  course,  and  the  injurious  consequence  was  the 
loss  of  the  lime,  by  first  getting  wet  in  the  tempest,  and  second- 
ly, from  its  natural  quality,  setting  fire  to  the  barge ;  and  it  was 
held  not  to  be  too  remote,  although  it  was  contended  that  there 
was  no  natural  connection  between  the  wrongful  act,  to  wit,  the 
deviation,  and  the  loss  of  the  lime,  as  the  same  accident  might 
have  happened  in  the  usual  course ;  and  Tindal,  C.  J.,  said :  "  No 
wrongdoer  can  be  allowed  to  apportion  or  qualify  his  own  wrong ; 
as  a  loss  has  actually  happened  whilst  his  wrongful  act  was  in 
operation  and  force,  and  which  is  attributable  to  his  wrongful 
act,  he  cannot  set  up  as  an  answer  to  the  action,  the  bare  possibili- 
ty of  a  loss,  if  his  wrongftil  act  had  never  been  done."* 

So  in  Massachusetts,  it  was  held,  in  an  action  for  trespass* 
for  digging  into  a  river  bank  near  a  dam,  that  the  plaintiff 
might  recover  for  the  injury  consequential  on  the  digging, 
which  consisted  of  the  damage  done  by  a  flood  that  occurred 
three  weeks  after,  and  swept  away  several  acres  of  land,  and  a 
cider  mill ;  the  court  saying  that  the  plaintiff  was  entitled  to 
recover  in  this  action  all  the  damage  of  which  the  injurious  act 
was  the  efficient  cause,  and  that  it  was  not  necessary  to  put  him 
to  an  action  on  the  case  for  the  consequential  injury — no  malice 
was  suggested. f 

In  New  York,  in  case  for  fraud,  where  an  agent,  authorized 
to  sell  a  flock  of  sheep,  sold  a  portion  of  them  with  knowledge 
that  they  were  diseased,  and  the  diseased  sheep  were  mixed 
with  another  flock ;  it  was  held  that  the  claim  of  the  purchaser 
against  the  principal  was  not  limited  to  the  loss  of  the  sheep 
purchased,  but  extended  to  that  of  the  others  to  which  the  dis-x 
temper  was  communicated ;  and  the  court  said,  "  this  damage 


*  Davis  w.  Garrett,  6  Bing.  Bep.,  716,  (19  Eng.  C.  L.  Hep.,  212.) 
t  Dickinson  vs.  Boyle,  17  Pick.,  78.    The  only  objection  taken  by  tho  defendant 
seems  to  have  been,  that  the  action  should  have  been  case,  and  not  trespass. 
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was  the  natural  consequence  of  the  fraudulent  act  of  the  defen- 
dant's agent."*  This  case  we  have  seen  similarly  decided  by 
Pothier. 

Where  the  plaintiff  sued  the  defendant  in  case  for  the  loss 
of  service  of  a  servant,  resulting  from  the  accidental  collision 
with  the  defendant,  it  was  held  in  Englandf  that  the  damage 
was  not  too  remote,  though  case,  and  not  trespass,  would  have 
been  the  proper  remedy,  if  the  servant  had  been  plaintiff.:}; 

*  Jeffreys  vs.  Bigelow,  18  Wend.,  518. 

t  Martinez  w.  Guerber,  8  Scott  New  Rep.,  886. 

X  I  owe  to  the  courtesy  of  the  Hon.  James  Gregg,  of  South  Carolina,  the  report  of 
the  following  case,  Berkley  w.  Harrison,  decided  in  May,  1847,  by  the  Court  of  Appeals 
in  that  State.  See  South  Carolina  Temperance  Advocate,  June  10, 1847.  The  paper 
also  contains  an  able  argument  by  Mr.  Gregg,  as  Counsel  for  the  plaintiff,  where  the 
cases  are  well  collected.  It  was  an  action  of  trespass  on  the  case,  in  which  the 
plaintiff  sought  to  recover  damages,  for  that  the  defendant  being  a  shopkeeper,  in 
violation  of  the  statute  on  the  subject,  and  to  the  wrong  of  the  Plaintiff,  sold  and  de- 
livered ardent  spirits  to  his  slave,  by  means  whereof  the  said  slave  became  intoxicated, 
lay  out  all  night,  and  died.  The  plaintiff  claimed  only  compensation  for  his  actual  loss, 
and  the  jury  were  instructed  to  regard  the  defendant  as  one  who,  with  no  particular 
evil  purpose  or  ill  will  towards  master  or  slave,  had  violated  the  law  only  for  his  own 
gain.    They  found  for  plaintiff,  $650,  the  value  of  the  slave. 

On  appeal,  it  was  said :  It  would  be  vain  to  attempt  to  lay  down  any  general  rules 
by  which  consequences  that  shall  be  answered  for,  and  those  which  are  too  remote  for 
consideration,  may  bo  always  distinguished ;  but,  according  to  the  general  course  of 
decision  on  this  point,  it  would  seem  that  where,  as  in  this  case,  the  mischievous  pur- 
pose is  manifest,  or  could  be  foreseen  by  ordinary  prudenoe,  there  the  wrong  consists 
in  ministering  to  that  purpose,  and  the  natural  consequences  of  that  purpose  are  the 
legal  consequences  of  the  injurious  act.  The  drinking  and  intoxication  of  the  slave, 
were  the  natural  and  probable  consequences  of  selling  liquor  to  him.  The  lying  out 
all  night  was  the  immediate  effect  of  the  intoxication,  and  the  two  produced  death. 
Thus,  without  any  unconnected  influence  to  be  perceived,  the  death  has  come  from 
the  intoxication,  which  the  defendant's  act  occasioned.  The  proximity  in  order  of 
events,  and  intimacy  of  relation  as  cause  and  effect  between  the  injurious  act  and  the 
damage,  are  sufficiently  great  to  free  the  verdiot  from  the  objection  that  the  damages 
were  too  remote. 

In  Wright  «t.  Gray,  2  Bay  Eep.,  464;  Gray,  being  concerned  in  a  horse-race,  had 
without  Wright's  permission,  persuaded  Ms  negro  boy  to  ride  his  horse,  whioh,  in  the 
race,  threw  the  boy  against  a  tree  and  killed  him.  The  jury  having  found  a  verdict 
for  the  plaintiff  for  the  value  of  the  boy,  a  motion  was  made  for  a  new  trial,  which  the 
judges  unanimously  refused,  upon  the  ground,  as  set  forth  in  the  report,  "  that  a  man 
who  officiously  presumes  to  interfere  with,  or  make  use  of,  the  property  of  another, 
without  his  permission,  is  liable  for  all  the  consequences  of  such  interference,  whether 
he  intended  any  injury  to  the  owner  or  not." 

In  McDaniel  vs.  Emanuel,  2  Rich.  Rep.,  455 ;  the  plaintiff's  negro  Jack,  had  been 
employed  by  the  defendant's  agent  on  his  boat,  without  the  consent  of  his  owner,  ac- 
cording to  the  weight  of  the  evidence,  and  fell  overboard  and  was  drowned,  though 
there  was  some  evidence  to  show  that  Jack  was  employed  with  the  consent  of  the 
owner,  and  there  was  also  some  evidence  to  show  that  Jack  was  drowned  by  the  neg- 
ligence of  the  defendant's  agent,  the  captain  of  the  boat.    His  Honor,  Judge  Butler, 
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Where  the  defendant  had  sold  to  the  plaintiff's  father  a 
gun,  for  the  use  of  himself  and  his  son,  falsely  and  fraudulently 
representing  the  gun  to  be  made  by  a  particular  maker,  and  to 
be  well  made,  when,  in  truth,  it  was  not  made  by  the  gunsmith 
in  question,  nor  well  made ;  and  the  gun  exploded  in  the  hands 
of  the  plaintiff,  and  maimed  him ;  it  was  held  that  the  damage 
was  not  too  remote.  "  We  think,"  said  Parke,  B.,  "  that  as 
there  is  fraud  and  damage,  and  the  result  of  that  fraud  not  from 
an  act  remote  and  consequential,  but  one  contemplated  by  the  de- 
fendant at  the  time  as  one  of  its  results,  the  party  guilty  of  the 
fraud  is  responsible  to  the  party  injured."* 

So  where  the  defendant  being  about  to  sell  a  public  house, 
falsely  represented  to  a  third  party  who  had  agreed  to  purchase 
it,  that  the  receipts  were  a  certain  sum  per  month,  these  repre- 
sentations being,  to  the  knowledge  of  the  defendant,  communi- 
cated to  the  plaintiff,  who  therefore  became  the  purchaser*,  held 
that  an  action  lay  against  the  defendant  at  his  suit.f 

If  the  defendant  state  positively  to  the  commander  of  a 
press-gang,  that  the  plaintiff  is  liable  to  the  impress  service, 

who  tried  the  case,  states,  in  his  report,  as  his  instruction  to  the  jury :  "  Taking  this 
view  of  the  facts,  (that  is,4hat  Jaok  was  employed  without  the  consent  of  his  owner,) 
I  was  of  opinion  that  the  Company  was  liable  for  the  loss  of  Jack,  even  if  it  should 
appear  that  his  death  resulted  from  one  of  the  ordinary  perils  inoident  to  the  naviga- 
tion of  the  boat,  and  without  vJiy  actual  fault  on  the  part  of  the  captain  at  the  time  the 
catastrophe  occurred,  upon  the  ground  that  Jack  had  been  used,  by  the  agent  of  the 
Company,  in  a  way  different  from  the  understanding  of  Waterman,  and  in  opposition 
to  the  instructions  of  his  master,"  (that  is,  without  the  consent  of  his  master.) 

In  Duncan  v*.  the  Bailroad  Company,  2  Rich.  Sep.,  618,  the  plaintiff's  negro, 
Wesley,  was  carried  on  the  railroad  car  without  the  consent  of  his  owner,  and  in  jump- 
ing off  was  killed.  His  Honor,  Judge  O'Neall,  in  delivering  the  opinion  of  the  Court, 
aays :  "  In  such  a  case,  (that  is,  carrying  the  slave  on  the  railroad  car  without  the  con- 
sent of  his  owner,)  it  is  in  vain  to  say  that  the  slave  was  a  moral  agent,  capable  of 
wrong  as  well  as  of  right  action,  and  that  he  killed  himself  by  jumping  off  when  he 
ought  not."  And  he  referred  with  approbation  to  Strawbridge  w.  Turner,  9  Louis. 
Rep.,  218,  where  the  captain  of  a  steamboat  took  into  service  the  slave  of  the  plaintiff, 
and  without  his  consent,  and  the  slave  having  been  drowned  by  jumping  or  felling 
overboard,  the  defendant  was  held  liable,  upon  the  ground  of  the  illegal  employment. 
So,  if  a  slave  should,  without  his  owner'B  permission,  get  on  the  railroad  oar  at  Colum- 
bia, to  go  down  to  his  plantation,  a  dozen  miles  below,  and  should  be  killed  in  jumping 
off  opposite  the  plantation,  the  company  would  be  held  liable,  upon  the  same  ground, 
that  they  had  illegally  interfered  with  the  slave  without  the  consent  of  the  owner. 

*  Langridge  vs.  Levy,  2  Mees.  A  Wels.,  519 ;  affirmed  in  the  Exchequer  Chamber, 
4  Mees.  &  Wels.,  887. 

t  Pilmore  w.  Hood,  5  fiing.  N.  C,  97.  See,  also,  Taylor  w.  Ashton,  11  M.  & 
Wels.,  400. 


92  CONSEQUENTIAL  DAMAGES. 

where  in  truth  he  is  not  so,  and  the  plaintiff  in  consequence  of 
this  information  is  impressed,  the  defendant  is  liable  to  an  fcction 
of  trespass  at  the  plaintiff's  suit,  the  impressment  being  the 
consequence  of  the  false  statement.* 

In  New  York,  in  an  action  on  the  case  for  negligently  run- 
ning over  and  killing  the  plaintiff's  son,  the  plaintiff  was  allow- 
ed to  recover  for  the  deprivation  of  the  society  of  the  wife,  and 
the  expense  resulting  from  her  illness  consequent  on  the  death 
of  the  child,  these  damages  being  specially  laid  in  the  declara- 
tion, and  clearly  proved  to  have  been  the  consequence  of  the 
act  complained  of.f 

We  must  take  notice  that  there  are  cases  where  evidence 
of  loss  somewhat  remote  has  been  received,  not  on  the  ground 
of  its  being  a  measure  of  damages,  but  as  an  ingredient  in  the 
cause,  proper  to  go  with  the  other  facts  to  the  jury 4  So  in  a 
case  of  libel  against  the  editor  of  the  Times,  for  the  insertion  in 
that  paper  of  a  statement  that  the  vessel,  an  East  Indiaman,  of 
which  the  plaintiff  was  owner  and  master,  was  not  seaworthy, 
and  that  Jews  had  bought  her  to  take  out  convicts.  On  the  trial, 
the  plaintiff  was  allowed  to  prove  the  average  profits  to  the  cap- 
tain on  an  East  India  voyage,  and  the  jury  were  instructed  that, 
with  a  view  to  estimate  the  damage,  they  might  look  to  the  nature 
of  his  business,  and  his  general  rate  of  profit ;  and  on  a  motion 
for  a  new  trial,  this  was  held  right.  But  tho  evidence  of  profits 
was  not  regarded  properly  as  a  measure  of  da/mage.  Maule,  J., 
said:  "The  evidence  was  admitted  only  that  the  jury  might 
know  what  sort  of  business  the  plaintiff  carried  on ;"  and  Colt- 
man,  J.,  said :  "  With  respect  to  the  damages,  the  jury  must  have 
some  mode  of  estimating  them,  and  they  would  not  be  in  a  con- 
dition to  do  so,  unless  they  knew  something  of  the  plaintiff's 
business,  and  the  general  return  from  his  voyages."  The  evi- 
dence was  admitted,  not  as  a  measure  of  damages,  but  to  serve 
as  a  guide  for  the  exercise  of  that  discretion  which,  to  a  cer- 
tain extent,  is  always  vested  in  the  jury. 


*  Flewster  vs.  Boyle,  1  Camp.,  187. 

t  Ford  vs.  Monroe,  20  Wend.,  210.  But  as  to  the  damages  for  the  death  of  the 
child,  see  the  law  of  this  case  denied  in  Carey  and  wife  vs.  Berkshire  R.  B.  Co.,  1 
Cusbing,  476 ;  and  Skinner  vs.  Housatonic  B.  C,  ibid. 

X  Ingram  vs.  Lawson,  6  Bing.  N.  C, 
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So  in  Alabama,  in  an  action  for  malicious  prosecution,  the 
plaintiffs  claimed  for  loss  of  profits,  and  the  court  admitted  evi- 
dence on  that  point,  saying,  however,  "  We  would  by  no  means 
say  that  the  jury  should  make  the  supposed  profits,  which  the 
plaintiffs  had  lost,  the  measure  of  damages.  All  we  design 
to  affirm  is,  that  proof  tending  to  establish  such  loss  as  a 
consequence  of  the  Buit,  may  properly  go  before  the  jury  to 
serve  as  some  guide  for  them  in  the  exercise  of  their  discretion 
in  estimating  the  loss."*  It  will  be  noticed  that  these  cases  are 
in  tort.    And  here  the  evidence  appears  to  be  often  necessary. 

Where  an  action  was  brought  for  breach  of  an  agreement  to 
form  a  partnership,  and  it  was  proved  that  the  plaintiff  had 
given  up  an  East  India  voyage,  as  was  well  known  to  the  de- 
fendant, he  was  allowed  to  shew  the  value  of  the  voyage,  not 
as  special  damage,  but  as  an  ingredient  for  estimating  the  value 
which  each  of  the  parties  set  on  the  contract  in  dispute.f 

There  is  great  difficulty,  however,  in  principle,  in  admitting 
evidence  of  this  kind  in  cases  of  contract.  It  is  a  practical 
abandonment  of  those  safe  rules  which  go  to  exclude  remote 
damage.  If  evidence  is  admitted,  and  a  fact  undisputed,  the 
jury  should  be  controlled  by  it. 

The  same  principle  which  refuses  to  take  into  consideration 
any  but  the  direct  consequences  of  the  illegal  act,  is  applied  to 
limit  the  damages  where  the  plaintiff,  by  using  reasonable  pre- 
cautions, could  have  reduced  them. 

"  If,"  said  Lord  Chief  Justice  Abbott  at  Nisi  Prius,  "  you 
charge  anybody  with  a  loss  arising  from  mistake,  you  should 
show  that  no  due  diligence  could  have  been  used  by  you  which 
might  have  prevented  that  loss."^:  "  In  an  action  for  an  injury 
occasioned  by  the  negligence  of  another,"  says  Mr.  Starkie,  "  it 
is  a  good  defence  to  show  that  the  injury  so  far  arose  from  the 
negligence  of  the  plaintiff  himself,  that  he  might  by  ordinary 
care  and  caution  have  avoided  the  injury."§ 

So  in  case,  though  the  party  charged  be  in  fault ;  yet,  if  the 
proximate  and  immediate  cause  of  the  accident  be  the  unskill- 


*  Donnell  vs.  Jones,  17  Ala.,  689. 

t  McNeil  vs.  Reed,  9  Bing.,  68. 

X  Hordern  vs.  Dalton,  1  Car.  &  Payne,  p.  181. 

I  Starkie  on  Evidence,  Vol.  2,  p.  £41,  Tit.  Nuisance. 
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fulness  of  the  plaintiff,  there  is  no  relief.  Thus,  where  the  de- 
fendant illegally  placed  a  heap  of  lime  rubbish  in  the  highway, 
the  dust  of  which  frightened  the  plaintiff's  horse ;  the  animal 
ran,  and  in  running  approached  a  wagon.  The  plaintiff,  who 
was  driving,  endeavored  to  divert  him  from  the  direction  of  the 
wagon,  but  did  it  so  unskillfiilly  that  he  ran  over  another  heap 
of  rubbish,  which  upset  the  plaintiff's  vehicle,  and  did  other 
damage.  This  was  held  by  the  English  Common  Pleas,  too  re- 
mote, it  being  considered  that  the  proximate  and  immediate 
cause  of  the  accident  was  the  unskillfulness  of  the  driver.* 

So  in  Maine,  in  an  action  of  assumpsit  for  a  quantity  of 
limestone,  the  Court  said  : 

u  In  general  the  delinquent  party  is  holden  to  make  good  the  loss  occa- 
sioned by  his  delinquency.  But  his  liability  is  limited  to  the  direct  damages, 
which,  according  to  the  nature  of  the  subject,  may  be  contemplated  or  pre- 
sumed to  result  from  his  failure.  Remote  or  speculative  damages,  although 
susceptible  of  proof  and  deducible  from  the  non-performance,  are  not  allowed; 
and  if  the  party  injured  has  it  in  his  power  to  take  measures  by  which  his  loss 
may  be  less  aggravated,  this  will  be  expected  of  him.  If  a  party  entitled  to 
the  benefit  of  a  contract,  can  protect  himself  from  a  loss  arising  from  a  breach* 
at  a  trifling  expense,  or  with  reasonable  exertions,  he  fails  in  social  duty  if  he 
omits  to  do  so.  For  example,  a  party  contracts  for  a  quantity  of  bricks  to 
build  a  house,  to  be  delivered  at  a  given  time,  and  engages  masons  and  car- 
penters to  go  on  with  the  work.  The  bricks  are  not  delivered.  If  other 
bricks,  of  an  equal  quality  and  for  the  stipulated  price,  could  be  at  once  pur- 
chased on  the  spot,  it  would  be  unreasonable  by  neglecting  to  make  the  pur- 
chase, to  claim  and  receive  of  the  delinquent  party  damages  for  the  workmen, 
and  the  amount  of  rent  which  might  be  obtained  for  the  house,  if  it  had  been 
built."! 

So  in  trespass  in  Massachusetts,  it  appearing  that  the  de- 
fendant had  broken  down  the  plaintiff 's  fence  in  November, 
but  that  the  plaintiff  did  not  repair  the  breach  till  May,  in  con- 
sequence of  which,  cattle  got  in  and  destroyed  the  crop  of  the 
next  year,  and  the  claim  being  for  the  loss  of  the  subsequent 
year's  crop,  as  well  as  the  expense  of  repairing  the  fences,  the 
Supreme  Court  said :% 

« 

*  Flower  w.  Adam,  2  Taunt.,  814;  S.  P.  Butterfield  t>«.  Forester,  11  East,  60. 
t  Miller  vs.  Mariners'  Church,  7  Greenleaf,  51.    The  same  language  is  held  in 
Iowa,  Davis  «*.  Fish,  1  Iowa,  407. 

%  Loker  «w.  Damon,  17  Pick.,  p.  284,  per  Shaw,  C.  J. 
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"  In  assessing  damages,  the  direct  and  immediate  consequences  of  the  in- 
jurious act  are  to  be  regarded,  and  not  remote,  speculative,  and  contingent 
consequences,  which  the  party  injured  might  easily  have  avoided  by  his 
own  act  Suppose  a  man  should  enter  his  neighbor's  field  unlawfully,  and 
leave  the  gate  open ;  if,  before  the  owner  knows  it,  cattle  enter  and  destroy 
the  crop,  the  trespasser  is  responsible.  But  if  the  owner  sees  the  gate  open, 
and  passes  it  frequently,  and  wilfully  or  obstinately,  or  through  gross  negli- 
gence, leaves  it  open  all  summer,  and  cattle  get  in,  it  is  his  own  folly.  So,  if 
one  throw  a  stone  and  break  a  window,  the  cost  of  repairing  the  window  is  the 
ordinary  measure  of  damage.  But  if  the  owner  suffers  the  window  to  remain 
without  repairing  a  great  length  of  time  after  notice  of  the  fact,  and  his  furni- 
ture, or  pictures,  or  other  valuable  articles,  sustain  damage,  or  the  rain  beats 
in  and  rots  the  window,  this  damage  would  be  too  remote.  We  think  the  jury 
were  rightly  instructed,  that  as  the  trespass  consisted  in  removing  a  few  rods 
of  fence,  the  proper  measure  of  damage  was  the  cost  of  repairing  it,  and  not 
the  loss  of  a  subsequent  year's  crop,  arising  from  the  want  of  such  fence."* 

We  shall  hereafter  see  that  this  principle  has  been  frequent- 
ly applied  to  nuisances,  to  cases  of  collision,  and  in  many  other 
instances.  But  we  shall  find  that  the  language  here  used  is  in- 
tended to  be  subject  to  the  qualification  that  the  negligence,  or 
other  misconduct  of  the  plaintiff,  has  actually  increased  the 
difficulty.  The  mere  fact  of  the  conduct  of  the  plaintiff  being 
irregular,  is  of  no  consequence,  unless  his  misconduct  has  tended 
to  aggravate  the  injury  ,f 

To  the  same  general  principle  which  we  are  now  consider- 
ing, the  subject  of  counsel  fees  appears  properly  referable. 
The  law  awards  to  the  successful  party  his  taxable  costs,  but  the 
fees  which  he  pays  to  counsel  are  not  taken  into  consideration. 

So  in  an  action  of  assumpsit,:):  the  Supreme  Court  of  Massa- 
chusetts said,  that  "  the  expenditure  for  counsel  fees  is  an  item 
ordinarily  to  be  borne  by  the  suitor,  except  so  far  as  it  may  be 
remunerated  by  the  taxable  costs  for  the  travel  and  attendance 
of  the  party,  and  the  allowance  of  an  attorney's  fee."  "In 
actions  of  debt,  covenant  and  assumpsit,  the  plaintiff  can 
recover  but  legal  costs  as  compensation  for  his  expenditure  in 
the  suit,  and  as  punishment  to  the  defendant  for  his  unjust 
detention  of  the  debt." 

*  And  see  Thompson  vs.  Shattuck,  2  Metcalf,  615. 

t  Vide  Post,  Ch.  XVIII.,  of  Torts  generally. 

X  Guild  vs.  Guild,  2  Met.,  229. 

I  Stimpson,  vs.  the  Railroads,  Wallace  Jr.,  164,  per  Grier,  J. 
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We  have  already  had  occasion  to  notice  that  legal  relief  is 
at  best  but  partial.*  Under  the  Roman  law  the  successful  party 
was  not  restricted  to  a  suit  for  malicious  prosecution,  and  the 
party  justly  chargeable  with  making  a  totally  ungrounded 
claim  or  defence,  was  punished  by  a  pecuniary  mulct.  And 
this,  at  one  time,  seems  to  have  been  adopted  into  the  jurispru- 
dence of  modern  Europe.  Francis  the  First,  by  his  ordinance 
of  1539,  Art.  88,  authorized  the  judge  to  inflict  damages  pro- 
portioned to  the  "  temerity  "  of  the  losing  party  .f  And  so,  too, 
in  England,  originally  it  seems  that  the  plaintiff  in  all  cases 
of  unsuccessful  litigation,  might  be  amerced  prof  also  clwmore^ 
and  the  amerciament  [a  merci,  Fr.]  was  affeered  [affier,  Fr.]  or 
assessed  by  the  court  or  its  officers.  This  power,  however,  no 
longer  exists,  and  in  cases  of  contract  no  redress  is  given 
beyond  the  taxable  costs.  Even  in  cases  the  most  frivolous 
and  vexatious,  in  no  case  is  any  independent  redress  given,  i.  e. 
by  a  recriminatory  action,  unless  the  first  suit  or  proceeding  be 
malicious.  Malice  and  want  of  probable  cause  must  concur.:): 
This  principle  is  rigorously  applied  to  counsel  fees  in  all  cases 
of  contract,  and  without  discrimination  to  both  parties  to  the 
litigation.  We  are  now  speaking  of  counsel  fees  in  the  princi- 
pal suit,  for  as  we  shall  see  when  we  come  to  investigate  the 
subject  of  the  covenant  of  seizin,  that  of  principal  and  surety, 
and  some  others,  counsel  fees  in  former  suits  are  frequently 
allowed.§  So  in  Connecticut,  in  an  action  of  assault  and  bat- 
tery, where,  in  consequence  of  the  death  of  a  juror,  a  second 
trial  became  necessary,  it  was  held  that  the  jury,  in  estimating 
the  damages,  might  take  into  consideration  the  expenses  of  the 
first  trial. 1  But  in  6uits  brought  on  contracts,  counsel  fees  in 
those  particular  suits  have  never  been,  allowed. 

In  actions  of  tort,  different  opinions  have  been  pronounced. 
There  may  be,  and  often  are,  cases  nominally  in  tort,  where  no 
actual  wrong  in  the  moral  sense  of  the  term  is  complained  of, 


•  Ante,  37,  38. 

t  Merlin ;  Repertoire,  in  voc.  Dommages-Intere'ts. 

\  Savil  vs.  Roberts,  1  Salk.,  14;  Purton  vs.  Honnor,  1  Bos.  &  Pull.,  205 ;  Vanduaor 
vs.  Linderman,  10  J.  R.,  106 ;  Donnell  vs.  Jones,  18  Alaba.  N.  S.,  490,  501. 

§  Staats  vs.  Ex'rs  of  Ten  Eyck,  8  Caines,  111 ;  Kingsbury  vs.  Smith,  18  N.  H.  R., 
122 ;  Swett  vs.  Patrick,  12  Maine,  9 ;  Beale  vs.  Thompson,  8  B.  <fc  P.,  407 ;  Pitkin  vs. 
Leavitt,  18  Verm.  R.,  879 ;  Allen  vs.  Blunt,  2  Wood.  <fe  M.,  121. 

|  Noyes  vs.  Ward,  19  Conn.  R.,  250. 
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and  it  is  in  these  cases  that  the  question  properly  arises ;  for 
where  the  act  complained  of  is  tainted  by  fraud,  malice,  or 
insult,  the  jury  which  has  power  to  punish,  has  necessarily  the 
right  to  include  the  consideration  of  the  probable  counsel  fees 
in  their  estimate  of  vindictive  or  exemplary  damages.  Per- 
haps this  distinction  has  not  been  sufficiently  kept  in  mind. 

In  Massachusetts,  the  Supreme  Court  has  refused  to  allow 
counsel  fees  in  an  action  on  the  case  for  setting  a  fire  on  the 
defendant's  own  land,  whereby  the  plaintiff's  wood  was  con- 
sumed, holding  that  it  was  immaterial  with  reference  to  the 
damages,  whether  the  accident  resulted  from  gross  negligence, 
or  merely  the  want  of  ordinary  care.*  "  It  is  now  well  settled," 
said  the  Court,  "  that  even  in  an  action  of  trespass  or  other  ac- 
tion sounding  in  damages,  the  counsel  fees  and  other  expenses 
of  prosecuting  the  suit  not  included  in  the  taxed  costs,  cannot 
be  taken  into  consideration  in  assessing  damages.'9 

And  the  Supreme  Court  of  New  York  have  laid  down  the 
same  rule  in  an  action  on  the  case  for  negligence  against  a 
railroad,  for  injuries  to  the  person,  which  we  have  already  no- 

ticed.f 

But  in  an  action  on  the  case  brought  in  Connecticut,  these 
decisions  were  reviewed,  and  after  stating  the  rule  allowing  vin- 
dictive or  exemplary  damages,  the  Court  proceeded  to  use  this 
sound  and  logical  language : 

"The  argument  in  opposition  to  the  doctrine  of  the  charge  is  substantially 
founded  upon  the  assumed  principle,  that  the  defendant  cannot  be  subjected  in 
a  greater  sum  in  damages,  than  the  plaintiff  has  actually  sustained.  But  every 
case  in  which  the  recovery  of  vindictive  damages  has  been  justified,  stands  op- 
posed to  this  argument  And  we  cannot  comprehend  the  force  of  the  reason- 
ing which  will  admit  the  right  of  a  plaintiff  to  recover  as  vindictive  damages, 

*  Barnard  w.  Poor,  21  Pick.,  878.  The  decisions  on  this  subject  in  MasBaehasetts, 
curiously  illustrate  the  oscillations  of  the  judicial  pendulum.  In  Cole  vs.  fisher,  11  Mass., 
187,  where  trespass  was  brought,  it  was  said  that  whether  the  action  should  have 
been  trespass  or  case  was  immaterial,  because  the  expenses  of  the  first  suit  would  be  a 
ground  of  further  damage.  In  Rice  vs.  Austin,  17  Mass.,  197,  a  case  of  trespass, 
but  without  aggravation,  the  court  were  divided  as  to  the  allowance  of  counsel  fees. 
In  Lefflngwell  vs.  Elliott,  10  Pick.,  204,  on  the  covenants  against  incumbrance  and 
warranty,  they  were  disallowed,  and  finally,  in  Barnard  vs.  Poor,  21  Pick.,  878, 
they  were  rejected  in  an  action  of  trespass  for  gross  negligence.  It  is  very  plain,  that 
whatever  may  be  the  merit  of  these  cases,  they  do  not  support  each  other;  they  are 
not  in  pari  materia. 

t  Lincoln  w.  Saratoga  and  Schenectady  B.  B.  Co.,  28  Wend.,  425 ;  Supra,' 88. 
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beyond  the  amount  of  injury  confessedly  incurred,  and  in  case  of  an  act  and 
injury  equally  wanton  and  wilfully  committed  or  permitted,  will  deny  to  him  a 
right  to  recover  an  actual  indemnity  for  the  expense  to  which  the  defendant's 
misconduct  has  subjected  him.  In  the  cases  to  which  we  hare  been  referred 
in  other  States,  as  deciding  a  different  principle,  the  courts  seem  to  have  as- 
sumed, that  the  taxable  costs  of  the  plaintiff  are  his  only  legitimate  compensa- 
tion for  the  expense  incurred.  If  taxable  costs  are  presumed  to  be  equivalent 
to  actual  necessary  charges,  as  a  matter  of  law,  every  client  knows  as  a  mat- 
ter of  fact,  they  are  not  And  legal  fictions  should  never  be  permitted  to  work 
injustice."* 

And  in  Alabama,  in  an  action  for  malicious  prosecution,  the 
Supreme  Court  has  said,  while  recognizing  the  conflict  of  au- 
thority, "  We  can  readily  perceive  the  justice  and  good  sense 
of  the  rule  which  requires  a  party  who  wantonly  and  mali- 
ciously abuses  the  process  of  the  Court,  or  sues  out  an  attach- 
ment for  the  purpose  of  worrying  and  harrassing  the  defendant, 
without  probable  cause,  to  make  good  his  losses  and  to  furnish 
complete  reparation  and  indemnity  for  the  injury  his  malice  has 
occasioned,"  and  the  defendant's  counsel  fees  for  defending  the 
original  suit,  were  allowed  to  be  "  proven  and  taken  into  con- 
sideration by  the  jury."f 

And  it  may,  on  principle,  I  think,  be  considered  clear  that 
in  cases  proper  for  the  infliction  of  exemplary  or  vindictive 
damages,  the  jury  in  estimating  those  damages,  have  a  right  to 
take  into  their  consideration  the  probable  expense  of  the  litiga- 
tion. The  question,  however,  still  remains,  whether  counsel 
fees  can  be  allowed  in  cases  technically  of  tort,  but  where  no 
actual  fraud  or  malice  is  alleged. 

In  an  action  on  the  case  for  flowing  back  the  water  of  a 
river  in  Maine,  on  the  plaintiff's  lands,  although  no  malice  was 
proved,  Judge  Story  told  the  jury,  "  that  for  the  purpose  of 
giving  a  full  indemnity,  they  might  take  into  consideration 
such  expenses  of  fees  to  counsel,  and  such  other  necessary  ex- 
penses, as  they  might  think  were  properly  and  fairly  incurred ;" 
and  on  a  motion  made  for  a  new  trial  on  the  ground  that  the 
damages  were  excessive,  the  court  refused  to  interfere.^ 

In  an  early  case§  in  the   Supreme  Court  of  the  United 

•  Iinaley  vs.  Buahnell,  16  Conn.  K.,  225. 

t  Marshall  vs.  Betner,  17  Ala.,  888. 

%  Whipple  vs.  Cumberland  Manufacturing  Co.,  2  Story,  601. 

S  Aioambel  vs.  Wiseman,  8  DaH.,  806. 


COUNSEL  FEES.  99 

States,  of  a  libel  filed  by  the  Spanish  consul,  for  restitution  of 
a  Spanish  vessel,  captured  by  a  French  vessel,  it  appeared  that 
a  charge  of  sixteen  hundred  dollars  for  counsel  fees  in  the 
courts  below  had  been  admitted,  and  the  court  said,  "We  do 
not  think  that  this  charge  ought  to  be  allowed.  The  general 
practice  of  the  United  States  is  in  opposition  to  it." 

In  an  action  for  the  violation  of  a  patent  right,*  Story,  J.,  at 
the  trial,  considered  it  the  established  rule,  in  estimating  dam- 
ages, in  cases  of  mere  tort,  whether  the  action  was  for  redress 
of  a  personal  injury,  or  the  vindication  of  a  personal  right,  to 
allow  counsel  fees  and  the  expenses  of  witnesses,  beyond  the 
taxable  costs,  as  items  of  actual  damage :  on  a  review  of  the 
question,  however,  he  overruled  his  own  decision,  on  the  au- 
thority of  the  preceding  case. 

But  subsequently!  the  same  learned  judge  examined  the 
case  of  Arcambd  vs.  Wiseman  at  length,  and  declared  it  shaken 
so  far  as  it  could  be  considered  as  containing  any  general  doc- 
trine ;  and  in  the  principal  case,  which  was  a  patent  suit,  "  he 
returned  to  what  he  originally  considered  the  true  doctrine, 
namely,  that  the  jury  are  at  liberty,  if  they  see  fit,  to  allow  thb 
plaintiff,  as  part  of  his  actual  damage,  any  expenditure  for 
counsel  fees,  or  other  charges  which  were  necessarily  incurred 
to  vindicate  the  rights  denied  under  his  patent,  and  are  not 
taxable  in  the  bill  of  costs."  It  is  to  be  borne  in  mind  that 
these  cases  turned  on  the  construction  of  the  phrase  "  actual 
damage,"  in  the  Patent  Law.f  And  he  subsequently  adhered 
to  the  doctrine.    In  one  of  the  latest  cases  tried  before  him  on 


*  Whittemore  w.  Cutler,  1  Gall,  429. 

t  In  Boston  Manufacturing  Co.,  w.  Fiske,  2  Mason,  120. 

X  In  admiralty  it  has  been  since  said,  by  the  Supreme  Court  of  the  United  States, 
to  be  the  common  course  to  allow  counsel  fees,  either  in  the  shape  of  damages,  or  as 
part  of  the  costs,  and  that  as  well  on  the  instance  as  the  prize  side  of  the  court;  and 
such  an  allowance  was  once  made  to  the  extent  of  five  hundred  dollars.  The  Apollon, 
9  Wheat,  168;  and  Canter  vs.  American  and  Ocean  Ins.  Company,  8  Peters,  807.  In 
the  Mary,  9  Cranch,  126,  a  capture  case,  though  the  libel  was  dismissed,  the  captors 
were  allowed  their  reasonable  cotts  and  sxpenWy  on  the  ground  that  there  was  probable 
cause  of  capture. 

In  the  Amiable  Nancy,  8  Wheaton,  546  and  562,  costs  and  expenses  were  al- 
lowed. 

In  the  Venus,  5  Wheaton,  127,  captor's  costs  and  expenses  were  allowed.  And 
the  same  decision  was  made  in  the  case  of  the  London  Packet,  5  Wheaton,  122. 
These  cases  are  cited  by  the  learned  reporter  at  the  end  of  the  above  case,  but  unless 
"  expenses  "  include  "  counsel  fees,"  they  do  not  bear  upon  the  question. 
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the  Rhode  Island  circuit,  he  used  this  language:  "If  the 
plaintiff  has  established  the  validity  of  his  patent,  and  that  the 
defendants  have  violated  it,  he  is  entitled  to  such  reasonable 
damages  as  shall  vindicate  his  right,  and  reimburse  him  for  all 
such  necessary  expenditures  as  have  been  necessarily  incurred 
by  him  beyond  what  the  taxable  costs  will  repay,  in  order  to 
reestablish  that  right.  *  *  My  understanding  of  the  law  is,  that 
the  jury  are  at  liberty,  in  the  exercise  of  a  sound  discretion,  if 
they  see  fit,  (I  do  not  say  that  they  are  positively  and  absolutely 
bound  under  all  circumstances,)  to  give  the  plaintiff  such  dam- 
ages, not  in  their  nature  vindictive,  as  shall  compensate  the 
plaintiff  fully  for  all  his  actual  losses  and  injuries,  occasioned 
by  the  violation  of  the  patent  by  the  defendants."* 

But  on  the  Pennsylvania  Circuit,  the  correctness  of  these 
decisions  has  been  denied.  It  was  said  that  this  doctrine  had 
been  introduced  from  courts  of  admiralty,  which  could  not 
afford  proper  precedents  for  tribunals  following  the  course  of  the 
common  law — that  the  term  "  actual  damages"  in  the  Patent  Act 
did  not  countenance  the  doctrine — and  that  if  permitted,  it  would 
introduce  a  great  inequality  between  the  plaintiff  and  the  de- 
fendant, who  could  in  no  case  recover  his  counsel  fees ;  and  on 
these  grounds  counsel  fees  were  declared  not  capable  of  being 
included  in  the  estimate  of  the  plaintiff  damages.f 

The  question  had  been  previously  considered  on  the  same 
circuit,  in  an  action  of  trespass  against  the  Marshal  of  the 
U.  S.,  for  making  an  illegal  levy  on  certain  teas ;  and  no  cir- 
cumstances of  aggravation  being  shown,  Mr.  Justice  Baldwin 
held  that  this  being  so,  the  jury  could  not  allow  the  plaintiff 
his  counsel  fees  by  way  of  damages.    He  said : 

44  It  may  be  thought  a  hardship  that  the  plaintiffe  shall  not  be  allowed  their 
actual  disbursements  in  recovering  their  property ;  but  the  hardship  is  equally 
great  in  a  suit  for  money  lent,  or  to  recover  possession  of  land,  they  are  deemed 
in  law  losses  without  injury,  for  which  no  legal  remedy  is  afforded.  I  am, 
therefore,  of  opinion  that  you  cannot,  in  assessing  damages  in  this  case,  allow 
any  of  the  items  claimed  by  the  plaintiff*  for  disbursements,  they  being  conse- 
quential losses  only,  and  not  the  actual  or  direct  injury  to  the  property  which 
they  have  sustained  by  its  seizure  and  detention,  for  which  alone  they  are  en- 

___»V__— ___»—__— _ — —1 •— _— ___ ______ — _______ _____ _____ _ _______ _, _ __ ____ _ _ __ __ __________ __ __ » 

*  Hereon  w.  Eagle  Screw  Co.,  8  Story,  402;  and  so,  too,  held  by  Judge  Wood- 
bury, in  the  same  circuit,  Allen  w.  Blunt,  2  Woodb.  &  M.,  121. 
t  Stimpson  w.  the  Railroads,  Wallace  Jr.,  164. 
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titled  to  focover  damages  in  this  case,  it  not  being  attend,  with  any  circum- 
stance of  aggravation  on  the  part  of  the  defendant  Had  there. been  any  such, 
a  very  different  rule  would  have  been  applied  by  reimbursing  #tiie  plaintiffs  to 
the  full  extent  of  all  their  expenses  and  consequential  losses."*  3 

» 

And  so  far  is  the  principle  carried  the  other  way  in  3fta3a-# 
chusetts,  that  a  trustee,  (or  garnishee,)  in  whose  hands  tile* 
funds  of  the  debtor  arc  found,  can  retain  nothing  to  meet  the 
expenses  of  litigation.f 

It  is  not  easy  to  say  what  should  be  the  general  rule  on  the 
subject,  though  it  is  evident  that  great  incongruity  has  crept  in. 
Nothing  is  more  difficult  than  to  fix  the  precise  limit  to  which 
society  should  go  in  awarding  reparation  by  means  of  its  civil 
tribunals.  Legal  relief  is  at  the  best  extremely  imperfect,  and 
the  charges  of  counsel  are  a  very  formidable  item  in  those  ex- 
penses which  tend  so  largely  to  reduce  to  the  plaintiff  the  real 
benefit  of  his  recovery ;  while  on  the  other  hand,  it  may  be 
said  with  great  force,  that  the  questions  submitted  to  legal  dis- 
cussion are  often  so  vexed,  that  it  is  very  doubtful  whether 
the  prevailing  party  is  really  entitled  to  a  complete  reimburse- 
ment ;  and  that  if  absolute  indemnity  were  given,  a  great 
stimulus  would  be  furnished  to  litigation. 

But  at  all  events,  the  same  rule  should  be  applied  to  all 
cases  that  contain  no  element  of  actual  fraud,  malice,  or  vexa- 
tion ;  the  plaintiff  and  defendant  should  be  treated  alike,  and 
whether  the  form  of  the  action  be  ex  contractu,  or  ex  delicto, 
the  remuneration,  as  far  as  counsel  fees  is  concerned,  should  be 
similar.  "  If  this  principle  be  introduced  from  the  civil  law," 
says  Mr.  Justice  Grier  on  the  Pennsylvania  Circuit,  "  both  par- 
ties should  have  the  benefit  of  it ;  a  defendant  should  not  be 
left  to  contend  with  such  odds  against  him.  In  actions  of  con- 
tract, the  plaintiff  can  recover  but  legal  costs.  His  equity  is  no 
greater,  nor  his  injury  of  a  higher  order  when  his  action  is  for  a 
trespass  or  a  tort.";}: 

Principles  analogous  to  those  which  we  are  now  consider- 
ing, also  govern  the  allowance  of  damages  which  arise  after  the 
commencement  of  the  suit,  or,  as  they  are  sometimes  termed, 

♦  Padflo  Ins.  Co.  w.  Conard,  1  Baldwin,  188. 

t  Adams  w.  Cordis,  8  Piok.,  260. 

\  Stimpaon  vs.  the  Bsilroads,  Wallace,  Jr.,  184.  . 
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prospective  damages.  The  rule  is  perfectly  clear  and  im- 
perative, thatNrKere  the  act  complained  of,  which  is  the  origin 
of  the  damage,  took  place  after  suit  brought,  it  cannot  be  given 
in  evidence.  So  where*  debt  was  brought  against  the  marshal 
of-^Hfe.  marshalsea,  for  an  escape,  and  the  plaintiff  offered  to 

•    •  •      * 

•gjye'evidence  of  an  escape  after  the  commencement  of  the  suit, 

,  \'--and  before  the  time  of  pleading,  Tindal,  C.  J.,  of  the  Common 

•/••V  Pleas,  said:   "It  is  quite  clear  that  the  plaintiff  can  derive 

••.  '      no  aid  from  any  thing  occurring  after  the  commencement  of 

the  action." 

In  a  recent  action  for  a  libel,  which  bad  led  to  the  plaintiff's 
arrest,  both  before  and  after  the  commencement  of  the  suit,  it 
was  held  that  the  defendant  might  insist  that  all  that  took  place 
subsequent  to  the  bringing  of  the  action  should  be  excluded 
from  the  consideration  of  the  jury,  but  that  after  consenting  to 
the  admission  of  evidence  in  regard  to  what  took  place  after 
the  commencement  of  the  suit,  the  jury  were  at  liberty  to  take 
it  into  consideration.!  So  in  slander,  no  evidence  can  be  given 
of  words  spoken  after  the  commencement  of  the  action.^ 

But  where  the  act  complained  of  was  committed  before  suit 
brought,  and  a  good  cause  of  action  exists,  it  often  becomes  a 
question  whether  any  allowance  can  be  made  for  prospective 
damages,  or  damages  which  accrue  after  action  brought.  "  The 
general  rule  in  personal  actions,"  says  Chief  Baron  Comyns, 
"  is  that  damages  are  allowed  only  to  the  time  of  the  action 
commenced."§  "  Judgments,"  says  the  Constitutional  Court  of 
South  Carolina,  "  generally  refer  to  the  situation  of  the  parties 
at  the  commencement  of  the  suit.  If  at  that  time  the  plaintiff 
had  no  cause  of  action,  he  must  suffer  a  nonsuit.  It  is  then  the 
defendant  is  informed  of  the  wrong  with  which  he  is  charged 
and  the  redress  which  is  demanded.  The  declaration,  which  is 
but  an  amplification  of  the  writ,  must  set  forth  the  form  and 
manner  of  the  injury,  to  enable  the  defendant  to  file  the  pleas 
necessary  to  his  defence,  and  the  judment  must  correspond  with 
the  pleadings.    If  new  matter  be  introduced  subsequent  to  the 


*  Davis  00.  Chapman,  8  Soott  New  Rep.,  288. 

t  Goslin  w.  Corey,  7  Mann.  A  Or.,  848. 

%  Root  «*.  Lowndes,  6  HSU,  518 ;  Keenholte  t*.  Becker,  8  Denlo,  846. 

|  Comyna'  Digest,  Damages,  D ;  and  Robert  Pitfold's  case,  10  Coke,  117. 
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pleadings,  the  defendant  may  be  surprised,  and  the  judgment  of 
the  court  may  not  conform  to  the  pleadings."* 

So  in  an  early  action  on  the  case  where  the  plaintiff  declared 
for  procuring  his  apprentice  to  depart  from  his  service,  and  for 
the  loss  of  his  service  for  the  whole  residue  of  the  term  of  his  ap- 
prenticeship, and  the  jury  assessed  damages  generally,  judgment 
was  arrested,  because  it  appeared  that  the  term  was  not  expir- 
ed at  the  commencement  of  the  suit.f  So,  too,  in  Massachu- 
setts, it  has  been  said :  "The  cases  are  decisive  that  by  the 
common  law  the  plaintiff  can  recover  damages  only  to  the  time 
of  bringing  the  action,  and  that  in  this  respect  there  is  no  dis- 
tinction between  actions  of  covenant  and  of  tort." \ 

But  the  application  of  this  general  principle  is  often  attend- 
ed by  serious  embarrassment,  both  in  actions  of  covenant  and 
of  tort ;  the  former  where  the  agreement  covers  a  long  space 
of  time,  and  the  latter  where  the  wrongful  act  is  followed  by 
injurious  consequences.  The  question  is,  in  the  former  -case, 
whether  the  agreement  is  to  be  treated  as  a  continuing  one,  and 
a  fresh  action  brought  for  every  breach,  or  whether  on  the  first 
breach  final  damages  must  be  assessed.  And  so  in  regard  to 
torts,  whether  but  one  action  can  be  brought,  or  whether  a  new 
suit  must  be  had  for  the  consequences  after  they  have  appeared.§ 

As  a  general  proposition,  it  may  be  said  that  the  plaintiff 
is  at  liberty  to  prove,  and  the  jury  are  bound  to  take  into  con- 
sideration those  direct  and  immediate  consequences  of  the  act 
complained  of,  which  are  so  closely  connected  with  it  that  they 
would  not  of  themselves  furnish  a  distinct  cause  of  action.  But 
it  is  very  difficult  in  many  cases  to  define  the  point  where  the 
law  will  stop  in  the  investigation  of  these  probable  consequen- 
ces. The  question  was  early  considered  by  Lord  Holt,  in  a 
case  of  tort.  |  The  plaintiff  declared  of  a  battery,  alleging  that 
he  had  previously  brought  an  action  for  it  against  the  defend- 
ant, and  recovered  £11,  and  no  more ;  and  that  afterwards  part 
of  his  scull,  by  reason  of  the  said  battery,  came  out  of  his  head, 

*  Duncan  vs.  Markley,  1  Harper's  Rep.,  276. 

t  Hambleton  w.  Veere,  2  Sannd.,  196. 

X  Powere  et  aL  w.  Ware,  4  Pick.,  106 ;  Pierce  w.  Woodward,  6  Pick.,  206.  See, 
also,  Catherwood  v$.  Caslon,  1  Gar.  &  Marsh,  481. 

%  We  shall  have  occasion  to  discuss  this  subject  again  under  the  head  of  Contracts, 
Ch.  VII.,  in  speaking  of  Continuing  Agreements. 

I  Fetter  vs.  Beal,  1  Lord  Raymond,  889.    1  Balk.,  11,  S.  C. 
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and  for  this  subsequent  damage  the  suit  was  brought.  The  de- 
fendant pleaded  the  recovery  in  bar,  and  demurrer.  And 
Shower,  pro  querent*,  argued,  "  that  if  a  consequence  will 
take  away  an  action,  for  the  same  reason  it  will  give  an 
action."  But  judgment  was  given  for  the  defendant,  the  whole 
court  being  of  opinion  "  that  the  jury,  in  the  former  action, 
considered  the  nature  of  the  wound,  and  gave  damages  for  all 
the  damage  that  it  had  done  the  plaintiff."  The  case  was  mov- 
ed again,*  when  Holt,  G.  J.,  said  :  "  If  this  matter  had  been 
given  in  evidence  as  that  which  in  probability  might  have  been 
the  consequence  of  the  battery,  the  plaintiff  would  have  recov- 
ered damages  for  it.  The  injury,  which  is  the  foundation  of 
the  action,  is  the  battery,  and  the  greatness  or  consequence  of 
that  is  only  in  aggravation  of  damage*" 

So  where  the  defendant  was  employed  as  an  attorney,  to 
investigate  securities  on  which  a  loan  was  to  be  made,  and  it 
was  alleged  that  he  had  neglected  to  use  proper  care,  and  that 
the  securities  had  proved  defective,  that  a  large  amount  of  in- 
terest was  lost,  and  that  probably  a  portion  of  the  principal 
would  be  also  lost ;  the  statute  of  limitations  was  pleaded,  and 
it  appeared  that  the  examination  of  the  title  took  place  in  1814; 
but  that  the  insufficiency  was  not  discovered  till  1820,  up  to 
which  time  the  interest  was  paid.  It  was  insisted  that  the 
statute  ran,  not  from  the  time  when  the  insufficient  security 
was  taken,  but  from  the  period  when  the  special  damage  alleg- 
ed in  the  declaration,  viz.,  the  loss  of  interest,  accrued.  But 
the  statute  was  held  a  good  bar,  and  Holroyd,  J.,  said :  "  If 
the  action  had  been  brought  immediately  after  the  insuffi- 
cient security  was  taken,  the  jury  would  have  been  bound  to 
give  damages  for  the  probable  loss,  which  the  plaintiff  was  like- 
ly to  sustain  from  the  invalidity  of  the  security ."f  And  the 
authority  of  this  case  was  very  recently  recognized  in  the  Court 
of  Chancery,  by  Mr.  Vice  Chancellor  Wigram.J 

In  a  very  analogous  case,  an  action  of  assumpsit  against  an 
attorney  for  negligence,  the  Supreme  Court  of  the  United  States 
said :  "  When  the  attorney  was  chargeable  with  negligence, 

*  lb.,  692. 

i  Howell  «#.  Young,  6  B.  &  Cree.,  S59.    See  Gillon  vs.  Boddington,  1 E.  &  ML,  161. 
%  Smith  * .  Fox,  12  Jar.,  180,  21  and  26  Jan'y,  1848.    See  2  Stand.,  by  WfUkme* 
n.  68j  IS. 
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his  contract  was  violated,  and  the  action  might  have  been  sus- 
tained immediately.  Perhaps,  in  that  event,  no  more  than 
nominal  damages  may  be  proved,  and  no  more  recovered ;  but 
on  the  other  hand,  it  is  perfectly  clear  that  the  proof  of  actual 
damages  may  extend  to  facts  that  occur  and  grow  out  of  the 
injury,  even  up  to  the  day  of  the  verdict."*  But  where  the  act 
itself  is  lawful,  and  the  action  is  sustained  only  in  consequence 
of  special  damage,  as  in  case  of  an  overflow  of  lands  by  reason 
of  a  culvert  being  negligently  erected  by  a  Bailroad  Company, 
here  the  statute  only  begins  to  run  from  the  time  that  the  con- 
sequential injury  occurred.f 

In  Kentucky,  also,  the  rule  is  recognized  that  loss,  accruing 
subsequent  to  the  suit,  may  be  recovered  where  the  subsequent 
damages  are  the  mere  incident  or  accessary  of  the  principal 
thing  demanded,  and  no  action  can  be  maintained  for  them.J 
But  in  the  same  State,  in  an  action  on  the  case  for  diverting 
the  water  of  a  stream,  it  was  held  by  the  Court  of  Appeals,  that 
the  plaintiff  could  legally  recover  only  for  damages  he  had  sus- 
tained up  to  the  commencement  of  the  suit.§  And  so  in  South 
.  Carolina,  in  an  action  on  the  case  for  damages  occasioned  by  a 
nuisance,  damages  sustained  after  action  brought  have  been 
held  not  to  be  recoverable.) 

In  New  York  also,  the  same  rule  has  been  laid  down  in  a 
similar  case,  brought  by  tenant  for  one  year,  against  his  land- 
lord for  obstructing  his  lights ;  but  in  delivering  its  judgment, 
the  Court  said :  "  Suppose  the  lease  to  have  contained  a  covenant 
not  to  obstruct  the  light,  and  the  action  to  have  been  brought 
on  such  covenant,  the  rule  of  damages  would  be  otherwise,  for 
the  covenant  being  a  single  cause  of  action,  one  recovery  on  it 
would  be  an  absolute  bar  to  any  further  action."^  And  this 
brings  us  to  the  consideration  of  the  subject  of  prospective 
damages,  as  connected  with  cases  of  contract. 

The  rule  arbitrarily  limiting  the  damages  to  the  commence- 
ment of  the  suit,  was  so  long  adhered  to,  that  up  to  the  time  of 

*  Wilcox  et  al., «t.  Ex'n  of  Plummer,  4  Peters,  172  and  182. 
t  Delaware  and  Baritan  Canal  Go.  w.  Wright,  1  Zabriskie  New  Jersey  K.,  469. 
X  Trigg  «0.  Northcut,  Lit.  Set  Cm.,  418. 

ft  Langfbrd  w.  Owsley,  2  Bibb.,  215.  In  Illinois  see  Greenup  w.  Stoker,  2  Gfl- 
man,  688. 

|  Duncan  «*.  Markley,  Harper's  Bep.,  276. 
T  Blunt  w.  MoCormiok,  8  Denio.,  28fc 
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Lord  Mansfield,  even  in  actions  of  assumpsit,  it  seems  to  have 
been  the  practice  to  compute  the  interest  only  to  the  time  of  the 
bringing  of  the  action ;  that  great  judge,  however,*  declared 
the  true  doctrine,  and  said :  "  It  is  agreeable  to  the  principles 
of  the  common  law,  that  whenever  a  duty  has  been  incurred 
pending  the  writ,  for  which  no  satisfaction  can  be  had  by  a  new 
suit,  such  duty  shall  be  included  in  the  judgment  to  be  given 
in  the  action  already  depending."  But  "  in  trespass,  and  in 
tort,  new  actions  may  be  brought  as  often  as  new  injuries  and 
wrongs  are  repeated,  and  therefore  damages  shall  be  assessed 
only  up  to  the  time  of  the  wrong  complained  of." 

So,  if  by  reason  of  any  default,  a  party  is  made  liable  to  pay 
money,  the  right  of  action  is  vested,  and  suit  can  be  maintained 
against  the  one  in  default.  And  on  the  trial  evidence  may  be 
given,  and  recovery  had  of  sums  paid  subsequent  to  the  com- 
mencement of  the  suit,  by  reason  of  the  previous  liability. 
But  in  these  cases  it  is  necessary  that  care  should  be  taken 
to  make  the  declaration  broad  enough  to  cover  the  expenses  to 
which  the  plaintiff  is  apprehensive  he  may  be  put.  Thus, 
where  suit  was  brought  on  an  agreement  to  assign  certain 
premises  to  the  plaintiff,  and  the  breach  assigned  was  that  the 
defendant  did  not  make  out  a  good  title,  by  reason  whereof  the 
plaintiff  had  been  necessarily  "  put  to  great  expense,"  in  and 
about  investigating  the  title,  the  plaintiff  sought  to  recover 
the  amount  of  his  attorney's  bill,  and  broker's  bill,  both  of  which 
had  been  paid  after  the  commencement  of  the  suit.  It  was  in- 
sisted that  the  allegation  of  damages  was  erroneous,  and  that 
merely  being  liable  to  pay,  he  had  not  been  put  to  expense.  But 
it  was  held  sufficient  by  the  Queen's  Bench,  Lord  Denman, 
C.  J.,  saying,  "  If  the  plaintiff  alleges  he  has  paid  money,  he 
must  prove  it ;  but  if  he  says  that  he  has  been  put  to  expense, 
I  think  we  may  fairly  hold  that  such  an  allegation  amounts  to 
no  more  than  that  the  plaintiff  has  incurred  the  liability  to  pay 
certain  expenses."f 

So  in  Massachusetts,  in  suits  on  the  covenant  of  warranty 
and  against  incumbrances,  the  plaintiff  may  recover  the  amount 


*  Robinson  v*.  Bland,  2  Burr.,  1077,  and  1086. 

t  Bichardson  w.  Chasen,  10  Q.  B.  B.,  756,  and  aee  the  oases  there  cited. 


PBOSPBCTIVE  DAMAGES.  JQ7 

fairly  and  justly  advanced  to  remove  the  incumbrance,  though 
paid  after  the  suit  begins  * 

So  where  the  plaintiff  sued  the  defendant  on  a  contract 
made  in  1810,  to  deliver  spring  wheat,  alleging  that  the  plain- 
tiff had  re-sold  the  wheat  to  one  Shephard  as  spring  wheat,  bnt 
that  it  was  in  fact  winter  wheat,  and  that  in  consequence  thereof 
it  failed ;  hereupon  Shephard  sued  the  plaintiff,  and  recovered 
a  judgment,  which  the  plaintiff  paid  in  1818,  and  then  brought 
this  suit  The  Statute  of  Limitations  was  pleaded,  and  the 
Court  of  King's  Bench  held  it  a  good  bar,  saying  that  the 
breach  of  contract  was  the  gist  of  the  action,  and  that  the 
special  damage  was  stated  merely  as  a  measure  of  the  damages 
resulting  from  that  cause  of  action,  and  Bayley,  J.,  said,  "  If 
the  plaintiff  had  failed  in  proving  the  special  damage  in  the 
case,  it  would  not  have  been  a  ground  of  nonsuit."t 

The  subject  which  we  are  now  considering  is  closely  con- 
nected, as  I  have  said,  With  that  of  continuing  agreements,  or 
agreements  covering  a  long  space  of  time.  In  an  action  of 
covenant  by  trustees  of  wife  against  the  husband,  on  his  cove- 
nant to  pay  off  certain  incumbrances  within  twelve  months, 
although  no  special  damage  was  laid  or  proved,  it  was  held 
that  the  plaintiffs  were  entitled  to  a  verdict  for  the  whole 
amount  of  the  incumbrances.^ 

We  have  already  seen,  that  the  day  of  the  breach  of  a 
covenant  to  pay  for  articles  furnished  for  a  building,  is  in  New 
York  held  the  time  at  which  the  damages  are  to  be  estimated, 
provided  the  plaintiff  elects  to  consider  it  in  t^at  light,  although 
the  covenant  is  broken  before  the  time  fixed  for  full  perform- 
ance^ 

And  thus,  perhaps,  we  are  furnished  with  the  elements  of  a 
sound  and  reasonable  rule ;  which  varies,  however,  as  the  case 
is  one  of  contract  or  of  tort.  If  the  former,  and  if  the  original 
breach  of  contract  is  such  that  the  plaintiff,  at  all  eVents,  would 
be  entitled  to  nominal  damages,  then  he  can  go  on  to  give  in 


*  Leffingwell  vs.  Elliott,  10  Piok.,  204;  Brooks  w.  Moody,  20  Pick.,  474. 

t  Battley  w.  Faulkner,  8  B.  &  Aid.,  288.  It  may,  perhaps,  be  doubted  whether 
the  damage  here  complained  of  was  not  too  remote  to  be  taken  into  consideration,  but 
the  question  does  not  appear  to  have  been  discussed. 

X  Lethbridge  vt.  Mytton,  2  B.  &  Ad.,  772. 

|  Supra,  76,  Masterton  w.  Mayor,  <fcc.,  7  Hill,  72. 
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evidence  those  consequences  of  the  act  which  are  immediately 
traceable  to  it,  although  they  have  taken  place  after  the  com- 
mencement of  the  suit*  The  English  decisions  are  founded  on 
the  idea  that  damages  are  to  be  given  for  iheprobability  of  loss, 
as  said  b y  Holroyd,  J.,  in  Howell  vs.  Young  ;f  but  it  appears 
to  me  that  in  cases  of  contract  the  American  rule,  as  we  have 
seen  suggested  above  by  the  Supreme  Court  of  the  United 
States,  in  Wilcox  vs.  Plummets  JEtfrs.,%  is  the  more  correct.§ 
Actual  compensation  should  never  be  given  for  merely  pro- 
bable damage.  If  there  is  a  breach  of  contract,  the  right  to 
nominal  damages  exists  at  once  to  vindicate  the  right,  and 
suit  may  be  brought;  if  those  consequences  of  the  act  for 
which  the  law  renders  the  party  in  default  responsible,  have 
developed  themselves  so  as  to  create  absolute  injury  before  the 
verdict,  the  jury  are  bound  to  give  compensation  for  such  in- 
jury ;  but  if  at  the  time  of  trial  the  loss  is  still  only  proba- 
ble, the  verdict  should  be  but  for  nominal  damages.  The  ques- 
tion in  regard  to  Continuing  Agreements,  or  agreements  cover- 
ing a  long  space  of  time,  although  frequently  confounded  with 
the  one  under  consideration,  is  in  truth  wholly  distinct  from  it 
Where  an  agreement  covers  a  long  period  and  is  broken,  there 
is  no  doubt  that  suit  may  be  brought  at  once.  Nor  is  there 
any  doubt  that  prospective  damages  for  the  whole  time  covered 
by  the  contract  may  be  obtained.  A  question  has  indeed 
been  raised  whether  the  day  of  the  breach  is  to  fix  those  dam- 
ages ;  that  is,  whether  they  are  to  be  computed  according  to 
the  state  of  things  existing  on  that  day,  and  on  the  assumption 
that  such  state  of  facts  would  not  change  during  the  time  the 
agreement  has  to  run,  or  whether  proof  should  be  gone  into  as 
to  any  fluctuations  that  may  have  taken  place  prior  to  the  trial 
of  the  cause,  and  the  rights  of  the  parties  determined  by  the 
precise  facts.  But  this  is  rather  a  question  of  evidence,  which 
we  shall  consider  more  at  large  hereafter.  It  does  not  touch 
the  question  of  prospective  damages,  which  in  cases  of  con- 
tract is  governed  by  the  rule  stated  above. 

*  The  authority  of  the  English  eases,  as  to  the  effect  of  the  Statute  of  Limitations, 
has  been  recently  recognized  in  New  York;  Rodman  vs.  Hedden,  10  Wend.,  498. 

t  Supra,  104. 

t  Supra,  105. 

f  See  this  question  ably  discussed,  but  left  undecided,  in  Alabama,  in  Snedioor  «•. 
Davis,  per  Chilton,  J.,  17  Ala.,  4Tfl. 
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But  on  the  other  hand,  if  the  case  be  tort,  and  the  wrong 
done  before  suit  brought,  then  the  plaintiff  is  not  limited  solely 
to  the  consequential  damage  which  has  actually  occurred  up  to 
the  trial  of  the  cause,  but  he  may  go  on  to  claim  relief  for  the 
prospective  damage  which  can  then  be  estimated  as  reasonably 
certain  to  occur.  So  in  an  action  of  tort  for  wounding  the 
plaintiff's  servant,  the  jury  may  give  damages  for  the  loss  of 
service,  not  only  before  action  brought,  but  afterwards,  down 
to  the  time  when,  as  appears  in  evidence,  the  disability  may  be 
expected  to  cease.*  And  therefore  fresh  damage  merely  will 
not  give  a  fresh  action,  and  a  judgment  in  a  suit  found  on  a 
single  act  of  tort,  will  be  a  conclusive  bar  to  a  second  suit  for 
the  same  injury,  although  harmful  consequences  may  have 
made  themselves  apparent  subsequent  to  the  first  suit,  as  it 
will  be  held  that  in  the  first  verdict  the  plaintiff  recovered 
all  he  was  entitled  to  claim.  But  where  there  is  a  repetition 
or  continuation  of  the  trespass,  then  of  course  a  fresh  action 
will  lie ;  in  other  words,  as  it  is  sometimes  said,  injury  and 
damage  must  concur. 

The  decisions  which  we  have  thus  reviewed,  show  that  the 
rule  is  by  no  means  universal  that  the  rights  of  either  party, 
whether  plaintiff  or  defendant,  are  absolutely  concluded  by  the 
state  of  facts  at  the  time  of  the  commencement  of  the  suit. 
As  many  events  which  occur,  or  which  appear  certain  to  occur 
after  suit  brought  may  increase  the  plaintiff's  demand,  so  there 
may  many  defences  arise  after  the  bringing  of  the  action 
which  will  be  fatal  to  it.  And  the  question  has  often  been 
discussed  whether  such  defences  can  be  shown  under  the 
general  issue,  or  must  be  specially  pleaded.  In  an  early 
case,  where  the  captain  of  a  man-of-war  was  sued  by  the  mas- 
ter of  a  trading  vessel  which  he  had  seized  as  a  smuggler,  he 
was  allowed  by  Lord  Mansfield  to  prove,  under  the  general 
issue,  a  certificate  of  probable  cause,  which  was  a  flat  bar  to 
the  action,  although  given  several  months  after  suit  brought,  but 
before  plea  pleaded.f  But  this  doctrine  has  been  since  over- 
ruled.   And  it  is  now  settled  that  where  a  matter  of  defence 


*  Hodsoll  «.  Stallebrass,  11  Ad.  &  E.,  801.  And  this  decision  has  been  fully 
adopted  in  a  well  reasoned  ease  in  Vermont;  Adm'r  of  Whitney  w.  Clarendon,  18 
Venn.,  259 ;  but  see  the  dissenting  opinion  of  C.  J.  Williams. 

t  Sullivan  v*.  Montague,  Doug,  188. 
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arises  after  action  brought,  it  should  be  pleaded ;  and  not  merely 
in  bar  of  the  action,  but  specially  pleaded  in  bar  of  the  farther 
maintenance  of  the  suit ;  as  where  the  plaintiff  has  become  an 
alien  enemy  after  bringing  his  action.*  And  if  it  arises  after  the 
plea  put  in,  it  must  be  pleaded  puis  darrein.  The  principle  of 
these  cases  has  been  recognized  in  this  country .f  So  payment 
after  action  brought  cannot  be  given  in  evidence  under  the 
general  issue4  In  the  King's  Bench,  however,  where  the 
declaration  is  considered  the  commencement  of  the  suit,  a  pay- 
ment after  the  writ,  but  before  the  declaration  can  be  given  in 
evidence  under  the  general  issue.§ 

In  a  recent  case  in  the  Queen's  Bench,  in  an  action  of 
trespass  for  taking  goods,  the  defendant  having  pleaded  only 
the  general  issue,  it  was  held  that  he  could  not,  even  in  mitiga- 
tion of  damages,  give  in  evidence  a  repayment  by  him  after 
action  brought,  of  money  produced  by  the  sale  of  the  goods. 
And  Lord  Denman,  C.  J.,  said :  "  The  rights  of  parties  at  the 
trial  are  the  same  as  they  were  at  the  commencement  of  the 
suit ;  or  if  they,  are  changed,  a  plea  puis  darrein  continuance 
ought  to  place  the  new  facts  on  the  record.  It  is  important  to 
uphold  the  principle  that  a  plaintiff  is  entitled  to  recover,  by 
way  of  damages,  all  that  at  the  commencement  of  the  suit  he 
has  lost,  through  the  wrongful  act  for  which  the  defendant  is 

sued."!    We  shall  have  occasion  to  refer  to  this  subject  again 
when  treating  of  Becoupment.^" 

An  important  question  connected  with  this  branch  of  our 
subject  has  frequently  presented  itself  as  to  the  liability  of 
grantees  of  a  public  franchise,  or  the  public  agents  of  govern- 
ment, for  consequential  damages  resulting  from  the  exercise 
of  the  powers  granted  to  them,  as,  for  instance,  in  the  case  of 
canal  and  railroad  corporations,  or  commissioners  of  public 
works.  The  question  sometimes  arises  in  actions  of  trespass, 
sometimes  in  actions  on  the  case ;  but  the  rule  is  substantially 
the  same,  whatever  the  form  of  action.  And  the  general  rule 
is,  that  where  the  grantees  or  agents  have  not  exceeded  the 

*  Le  Bret  vs.  Papillon,  4  East,  508 ;  Lee  vs.  Levy,  4  Barn.  &  Ores.,  890. 

t  Covell  vs.  Weston,  20  J.  K.,  414. 

%  Boyd  vs.  Weeks,  2  Denio,  821. 

§  Worswick  Adm'r  vs.  Berwick,  10  Barn.  &  Ores.,  670. 

|  Bundle  vs.  little,  6  Q.  B.  R.,  174. 

1  Post,  Chap,  XVH. 
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power  conferred  on  them,  and  when  they  are  not  chargeable 
with  want  of  due  care,  no  claim  can  be  maintained  for  any 
damage  resulting  from  their  acts ;  actus  legis  nemvni  e*t  dam- 
no&ue. 

Otherwise  the  absurdity  would  follow  that  operations  under- 
taken  and  conducted  by  virtue  of  the  supreme  authority,  are 
unauthorized  in  the  view  of  the  law,  and  lay  a  foundation  for 
damages.  The  proper  light  in  which  to  regard  the  matter  is 
to  consider  the  grantee  of  the  franchise,  or  the  public  agent,  so 
long  as  he  does  not  transcend  the  authority  conferred  on  him, 
as  representing  the  government,  and  the  government  as  acting 
under  its  right  of  eminent  domain,  subject,  of  course,  to  its 
liability  to  make  compensation,  and  to  that  liability  only.* 
And  the  protection  is  extended  not  merely  to  the  immediate 
grantees  of  the  franchise,  or  the  immediate  agents  of  the 

*  So  in  Pennsylvania,  neither  the  State  nor  a  person,  artificial  or  natural,  acting 
by  its  authority  under  a  law  which  the  legislature  is  competent  to  make,  is  answer- 
able for  consequential  damages  occasioned  by  the  construction  of  a  highway  any  fur- 
ther than  is  specially  provided  by  the  law  itself.  Henry  vi,  Pittsburgh  Bridge  .Co.,  8 
Watts  &  Serg.,  85.  See,  also,  Callender  vs.  Marsh,  1  Pick.,  418, 480 ;  Boston  and  Box- 
bury  Mill  Bam  Corporation  v*.  Newman,  12  Pick.,  467 ;  The  Boston  Water  Power  Co. 
00.  The  Boston  and  Woroester  B.  Road  Corporation,  16  Pick.,  512 ;  and  S.  C,  28  Pick., 
860;  King  vs.  The  Severn  and  Wye  Railroad  Co.,  2  B.  <fc  Aid.,  646 ;  Gov.  A  Co.  of  the 
British  C.  P.  Manufactory  v$.  Meredith,  4  T.  B.,  794 ;  Sutton  vs.  Clark,  6  Taunt.,  29; 
Wardens  and  Commonalty  of  the  Mystery  of  Grocers  vs.  Downe,  8  Scott,  856 ;  Bol- 
ton vs.  Crowther,  4  D.  A  B.,  195 ;  King  vs.  Commissioners  of  Sewers,  8  B.  A  C,  855 ; 
Queen  vs.  Eastern  Counties  Railway  Co.,  1  Gale  &  Davidson,  589 ;  Lehigh  Bridge  Co. 
«f.  Lehigh  Coal  and  Navigation  Co.,  4  Bawle,  9 ;  Lansing  vs.  Smith,  8  Cowen,  146 ; 
Steele  vs.  President  <feo.  of  Western  Inland  Look  Navigation,  2  Johns.,  288 ;  livings- 
ton  «w.  Adams,  8  Cowen,  175 ;  Jermaine  vs.  Waggoner,  1  Hill,  279 ;  and  Waggoner  v$. 
Jermaine,  S.  C.  in  Error,  7  Hill,  857 ;  Graves  vs.  Otis,  2  Hill,  466.  Any  inconvenience 
or  damage  suffered  in  consequence  of  the  proper  and  reasonable  repairs  of  a  public 
highway  by  a  plank-road  corporation,  in  the  legitimate  exercise  of  the  powers  conferred 
by  the  Statute,  is  damnum  absque  injuria,  and  no  action  lies ;  Benedict  vs.  Goit,  8  Barb. 
S.  C.  B.,  459 ;  Bord.  A  So.  Amboy  T.  Co.  vs.  The  Camden  &  Amboy  B.  Co.,  2  Harr., 
214;  Hollister  vs.  Union  Co.,  9  Conn.,  486 ;  Hooker  vs.  New  Haven  and  Farmington 
Co.,  14  Conn.,  146.  Burroughs  vs.  Housatonic  B.  Road  Co.,  15  Conn.,  124.  The  cases 
are  not  in  perfect  accord  with  each  other,  but  they  sustain  substantially  the  doctrine 
in  the  text.  See,  alflo,  a  very  clear  and  satisfactory  exposition  of  the  subject  in  the 
American  Law  Magazine,  April,  1848,  p.  5,  from  which  many  of  these  authorities  are 
taken.  The  whole  subject  was  recently  examined  in  Badcliff ' s  Ex'rs  vs.  Mayor  of 
Brooklyn,  4  Comstook,  195.  The  doctrine  of  the  text  was  affirmed,  and  it  was  held 
that  persons  acting  under  an  authority  conferred  by  the  legislature,  to  grade,  level 
and  improve  streets  and  highways,  if  they  exercise  proper  care  and  skill,  are  not  an- 
swerable for  the  consequential  damages  which  may  be  sustained  by  those  who  own 
land  bounded  by  the  street  or  highway.  But  in  New  Jersey,  see  Delaware  and  Baritan 
Co.  vs.  Lee,  2  Zabriskie,  248,  where  a  Canal  Co.  held  liable  for  damage  done  to  land 
flooded  by  the  work. 
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government,  but  to  the  sub-agents  or  inferior  employees  who 
are  acting  under  the  same  general  authority.  The  loss  sus- 
tained in  all  such  cases  is  damnum  absque  injuria.* 

From  the  examination  which  we  have  thus  made  of  this 
branch  of  our  subject,  it  is  apparent  that  it  is  difficult  to  lay 
down  any  general  rules  in  regard  to  the  extent  to  which  the  law 
goes  in  search  of  resulting  damages.  To  facilitate  any  effort  to 
reduce  the  subject  to  principle,  a  division  of  actions  into  three 
classes  is  necessary. 

The  first  comprises  those  where  a  contract  is  made  for  the 
payment  of  money  alone ;  and  here  it  is  well  settled  that  the 
consequences  of  the  non-performance  cannot  be  inquired  into 
in  any  way,  and  that  payment  of  the  principal  sum  with  inter- 
est is  the  only  compensation  that  can  be  looked  for. 

Second,  those  where  the  contract  is  to  do,  or  to  refrain  from 
doing,  some  particular  thing.  Here  the  rule  of  the  civil  law  is 
perhaps  the  best  that  can  be  adopted ;  that  the  party  in  default 
shall  be  held  liable  for  all  losses  that  may  fairly  be  considered 
as  having  been  in  the  contemplation  of  the  parties  at  the  time 
the  agreement  was  entered  into.  Or,  in  other  words,  where  it 
appears,  or  may  fairly  be  inferred,  that  the  party  complaining 
of  the  non-performance  of  a  contract  has,  at  the  time  it  was  en- 
tered into,  turned  the  mind  of  the  party  whose  conduct  is  com- 
plained of  to  the  consequences  likely  to  ensue  from  default  on 
his  part,  and  such  consequences  do  ensue,  he  shall  be  held 
responsible  for  them  as  having  stipulated  against  them. 

Third,  those  where  a  tort  is  committed,  or  the  action  is 
brought  for  a  violation  of  right,  unattended  by  any  of  those 
circumstances  of  aggravation  which  give  the  control  of  the 
matter  to  the  jury.  These  cases  are  by  far  the  most  difficult 
to  reduce  to  principle.  We  have  no  money  standard  to  resort 
to,  nor  any  agreement  to  guide  us.  The  general  rule  in  this  class 
of  cases  is,  to  adhere  as  closely  as  posible  to  the  maxim,  that 
the  natural  and  proximate  consequences  of  the  act  are  alone 
to  be  taken  into  consideration.  This  rule  is,  however,  subject 
to  the  qualification  that  the  motive  and  conduct  of  the  defend- 
ant is  to  a  certain  extent  to  be  taken  into  account,  and  that 
even  in  cases  where  vindictive  damages  can  not  be  demanded, 

*  Vide  supra,  81. 


GENEEAL  RULES.  U3 

the  law  will  go  farther  in  quest  of  consequence,  to  punish 
a  wrongdoer,  than  to  redress  an  act  of  pardonable  negli- 
gence. I  state  this  qualification,  as  it  is  undoubtedly  to  be  de- 
duced from  the  adjudged  cases.  But  its  results  are  so  serious 
that  I  may  be  permitted  to  draw  the  attention  of  the  reader 
more  fully  to  the  matter.  And  I  do  not  know  that  it  can  be  done 
more  satisfactorily  than  by  following  out  the  train  of  reasoning 
which  the  civilians  adopt  on  the  subject  of  culpa  or  legal  liabil- 
ity. One  of  the  most  recent  and  best  of  the  German  writers, 
thus  speaks : 

"  Responsibility  or  legal  liability  (Imputatio)  exists  when- 
ever a  person  is  the  moral  cause  of  an  illegal  act,  and  must  bear 
the  consequences  thereof.  Culpa,  or  legal  fault,  goes  hand  in 
hand  with  imputatio,  or  legal  liability.  It  is  that  which  fastens 
on  the  person  charged  the  responsibility  of  the  transaction,  and 
consequently  the  phrases  are  often  convertible,  and  in  culpa  est 
he  is  in  fault,  has  the  same  meaning  as  ei  imputai/wr,  he  is 
responsible. 

"  Culpa  relates  both  to  acts  of  trespass,  or  those  embraced 
under  the  Aquilian  Law,  (damnum  injuria  datum)  and  to  vio- 
lations of  contract.  In  the  latter  cases  only  is  the  learning 
of  culpa  intricate  and  difficult — in  the  former,  easy  and  simple. 
In  the  cases  which  come  under  the  Aquilian  Law,  dolus 
and  culpa  have  the  same  effect,  and  the  latter  embraces  almost 
everything ;  but  in  matters  of  contract,  the  liability  depends  on 
the  nature  of  the  duty  imposed  upon  the  party  charged  ;  he  is 
sometimes  answerable  for  dolus  or  culpa  lata/  sometimes  for 
culpa  merely.  It  hence  becomes  necessary  to  distinguish  more 
carefully  between  dolus  and  culpa,  and  especially  to  make  the 
definition  of  culpa  lata  as  clear  as  possible."*    And  a  large 

*  "Zurechnung  (imputatio)  findet  n&mlich  statt  wenn  jemnnd  als  moralische  Ur- 
eacho  einer  rechtswidrigen  Handlung  angesehen  wird,  bo  da»s  er  die  rechtiichen  Fol- 
gen  derseloen  tragen  mass.  Schuld  (culpa)  and  Zurechnung  gehen  Hand  in  Hand ; 
jene  bezeichnet  dasjenige  in  dem  Handelnden  was  ihm  zur  moralischen  Ureache  der 
Handlung  machte,  nnd  daher  bewirkte  das  sie  ihm  zugerechnet  werden  kann,  daher 
diese  Ausdrncke  im  ganzen  denselben  Sinn  hervordringen,  nnd  es  so  oft  fur  in  culpa 
eet  heisst :  ei  imputafotr." — Satee,  die  Oulpa  dee  Rdmwcken  Reckte,  §  18,  p.  63. 

"  Nach  der  Aqwlia  haben  dolus  und  culpa  gleiche  Wirkungon,  und  die  culpa  um- 
fasst  jederzeit  alles :  im  Obligationen  recht  richtet  sich  der  Grad  der  prawtatio  cvlpae 
nach  dem  Grad  der  besondern  Verpflichtung  welche  das  bindende  Verhfiltniss  mit 
rich  bringt,  nnd  es  wird  zuweilen  nnr  dolue  nnd  die  ihm  gleioh  stehende  culpa  lata 
gewohnlich,  aber  anch  mehr  prasUrt.  Diese  nooh  nnbestimmte  Bemerkung  reioht  JrieT 
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space  is  then  devoted  to  an  examination  and  definition  of  the 
three  shades  of  illegality,  dolus,  culpa  lata,  culpa  Uvis  ;  a  sub- 
ject which,  as  it  is  discussed  in  all  our  treatises  on  Bailment,  it 
is  unnecessary  to  review  here. 

My  object  is  to  call  attention  to  the  practical  result  of  the 
doctrine  stated  in  the  text,  which  is  that  in  cases  of  tort,  even 
where  vindictive  damages  can  not  be  demanded,  the  degree  of 
fault  will  govern  not  only  the  question  of  liability,  but  the 
amount  of  remuneration ;  and  accordingly,  as  the  act  is  more  or 
less  morally  wrong,  so  the  courts  will  make  the  guilty  party  re- 
sponsible for  the  consequences,  more  or  less  remote,  of  his  con- 
duct. It  is  very  plain  that  this  will  introduce  into  the  subject 
of  wrongs  all  the  nice  distinctions  which  exist  in  the  law  of  Bail- 
ments, and  others  still  more  perplexing ;  the  tribunal  will  in 
each  case  have  to  decide  not  only  a  legal  but  a  moral  question, 
and  to  determine,  moreover,  the  amount  of  consequences  for 
which  a  given  amount  of  immorality  or  negligence  is  to  be  made 
answerable.  There  seems  at  first  sight  reason  in  saying  that 
a  wrongdoer  should  be  visited  more  severely  with  the  conse- 
quences of  conduct  immoral  as  well  as  illegal,  than  when  the 
act  is  simply  the  breach  of  positive  law.  But  in  a  large  class 
of  cases,  this  difficulty  is  already  obviated  by  the  allowance  of 
vindictive  damages  ;  and  where  this  is  not  the  case,  there  is  in* 
herent  difficulty  in  drawing  the  nice  distinctions  which  this 
rule  requires.  The  danger  to  be  apprehended  is  either  that 
the  courts  will  lose  themselves  in  a  maze  of  abstract  casuistry, 
as  to  the  different  degrees  of  fault,  or  that  in  despair  of  reducing 
the  subject  to  principle,  they  will  throw  the  responsibility  of  the 
matter  on  the  jury,  leaving  every  thing  to  their  vague,  fluctua- 
ting and  all  but  uncontrolled  discretion.* 

Better,  I  humbly  think,  it  would  be  in  all  matters  of  tort 
where  the  wrong  is  not  so  flagrant  as  to  warrant  vindictive 
damages,  to  adhere  as  closely  as  possible  to  a  fixed  rale ;  to 
declare  that  in  no  case,  shall  the  measure  of  relief  depend  on 

noch  hin  urn  zuv&rderot  die  Nothwendigkeit  zu  zeigen  den  doht*  von  der  culpa  s.  star, 
genauer  zu  unterscheiden  als  es  bei  der  Aquilischen  culpa  noting  war,  und  dabei  vor- 
namlich  den  Begriff  der  culpa  lata  bo  scharf  ale  mdglich  zu  fnssen."— IK,  §  16,  p.  78. 

*  Hasse,  in  his  12th  Chapter,  400,  admits  and  defends  the  almost  absolute  control 
over  the  subject,  both  of  liability  and  remuneration,  which  the  vagueness  of  the  Bo- 
man  law,  in  its  definition  of  culpa,  necessarily  gave  to  the  judge.  The  more  loose  the 
law,  the  more  absolute,  of  course,  the  court. 
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the  motive  of  the  party,  and  that  the  remuneration  is  in  all 
cases  to  be  limited  to  the  natural  and  proximate  consequences 
of  the  act.  Even  this  is  vague  enough,  for  language  confesses 
itself  incompetent  to  depict  the  nicer  shades  of  right  and  ob- 
ligation, and  all  rules  will  be  found  valueless  unless  applied 
and  expounded  by  tribunals  as  sagacious  as  they  are  learned. 
Having  thus  examined  the  general  principles  which  govern 
the  measure  of  damages  in  regard  to  the  consequences  of  the 
act  complained  of,  we  now  proceed  to  consider  the  rule  of  com- 
pensation in  particular  actions ;  and  first,  of  those  in  which  are 
litigated  claims  to  the  Possession  of  Eeal  Property. 


CHAPTER  IV. 

Bole  of  Damages  in  actions  brought  to  recover  the  possession  of  Real  Estate— In  Real 
Actions  generally— IJjectment— Trespass  for  mesne  Profits— Dower. 

Having  thus  disposed  of  nominal  and  of  remote  or  consequen- 
tial damages,  we  proceed  to  consider  the  rules  which  govern 
the  measure  of  compensation  in  the  various  forms  of  common 
law  procedure.    And  first,  of  those  actions  which  relate  to  the  I 

possession  of  real  estate. 

Five  of  tbe  first  chapters  of  Mr.  Sayer's  work  on  this  sub- 
ject, to  which  I  have  already  referred,*  are  devoted  to  a  con- 
sideration of  the  law  of  damages  in  the  actions  of  Assise  of 
novd  disseisin,  Entry  sv/r  novel  disseisin,  Assize  of  mort  cPcm- 
cestior,  Cosinage,  Aid  and  Besaid. 

Many  of  the  forms  of  real  actions  were  introduced  into 
America  from  the  mother  country,  f  and  some  still  survive ;  but 
the  particular  actions  above  mentioned  have  been  rarely,  if  ever, 
employed  in  the  Union,  and  they  were  in  England  absolutely 
abolished  by  the  statute  3  &  4  Will.  IV.,  c.  27,  §  36 ;  for  the 
"limitation  of  actions,"  which  swept  away,  indiscriminately, 
between  fifty  and  sixty  species  of  proceedings,  leaving  as  the 
only  real  or  mixed  actions,  a  writ  of  dower,  dower  wade  nihil 
hdbet,  qucvre  impedit,  and  epectment.% 

Repeated  statutory  changes  have  also  been  made  in  the  va- 
rious States  on  this  same  subject,  the  general  result  of  which  • 
has  been  that  the  actions  of  ejectment  or  trespass  to  tiy  titles 
and  dower,  are  the  only  real  or  mixed  actions  now  in  extensive 
use  in  the  Union.    The  action  of  quare  i/m/pedit,  relating  to  a 

•  Introduction,  1. 

t  As  to  the  extent  to  which  the  real  actions  were  adopted  by  us,  see  Kent's  Com- 
mentaries, Vol.  iv.,  5th  edit.,  70,  in  notis.  And  see  an  article  by  Judge  Jackson, 
American  Jurist,  Vol.  ii.,  65,  for  July,  1829,  to  the  same  point. 

|  Warren's  Law  Studies,  first  edit.,  15  and  16,  «*  notit. 
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species  of  property — advowson — which  never  existed  among  us, 
is  wholly  a  stranger  to  American  jurisprudence. 

There  is  still  another  form  of  action —  Waste — by  which  the 
possession  of  real  estate  is  sometimes  changed,  and  which  may, 
perhaps,  strictly  belong  to  this  division  of  the  subject ;  but  I 
have  thought  that  it  might  be  more  conveniently  and  appropri- 
ately discussed  under  the  head  of  trespasses,  nuisances,  and 
other  interferences  with  the  occupation  or  enjoyment  of  real 
property. 

The  actions  above  named  are  the  usual  modes  of  procedure 
with  us,  by  which  the  possession  of  real  estate  is  now  altered. 
It  is  necessary  briefly  to  allude  to  the  general  principles  regu- 
lating damages  in  real  actions  as  they  once  existed,  but  the 
weeping  changes  which  have  been  effected  in  the  original 
structure  of  English  jurisprudence,  will  make  this  discussion 
a  very  cursory  one,  and  we  shall  then  examine  the  law  in  re- 
gard to  the  substitutes  which  have  now  taken  their  places- 
ejectment  and  dower. 

In  real  actions,  properly  speaking,  damages,  were  not  origi- 
nally given  at  common  law  ;*  "  for  it  is  of  the  essence  of  a  real 
action,  that  only  a  real  thing  can  be  recovered  therein ;  when- 
ever damages,  which  are  a  pecuniary  recompense,  and  conse- 
quently a  personal  thing,  are  recoverable  in  the  same  action, 
the  action  becomes  mixed."f 

By  the  statutes  of  Merton,  Marlbridge  and  Gloucester,  how- 
ever,:}: damages  were  given  in  the  principal  real  actions.    In 

*  Sayer  on  Damages,  5. 

t  Blaokfltone  Bays,  that  in  the  asriu  of novel  diminn,  if  the  recognitors  find  the 
seisin  and  disseisin,  the  demandant  shall  recover  his  seisin  and  damages  for  the  injury 
sustained,  "  being  the  only  case  in  which  damages  wore  recoverable  in  any  possessory 
action  at  the  common  law,  the  tenant  being  in  all  other  cases  allowed  to  retain  the  in- 
termediate profits  of  the  land  to  enable  him  to  perform  the  feodal  services." — Com., 
Booh  UL,  Ch.  10, 187  and  188. 

So  in  Pilfold's  case,  Bop.  X.,  115,  it  is  said,  "in  personal  actions  they  shall  declare 
to  damage,  because  they  shall  recover  damages  only  for  the  wrong  done  before  the 
writ  brought,  and  shall  recover  no  damages  for  any  done  pending  the  writ;  but  in  real 
actions  the  demandant  shall  never  count  to  damages,  because  he  is  to  recover  damages 
pending  the  writ.  *  *  At  the  common  law,  before  the  statute  of  Gloucester, 
(Anno.  6,  E.  I.,  c  I.,)  a  man  should  not  recover  damages  in  any  real  action,  as  in 
dower  before  the  statute  of  Merton,  c  I.,  nor  in  Aiel,  MordanceBtor  before  the  said 
statute  of  Gloucester,  but  in  actions  mixed,  as  in  assize,  entry  in  the  nature  of  assize  or 
in  personal  actions,  as  trespass  guar*  dau*um  fnqit,  of  goods  taken  away,  Ac."  Bee, 
Also,  Hosooe  on  Beal  Actions,  I.,  807. 

\  20  Hen.,  HL,  c  8.    52  Hen.,  III.,  c.  16,  and  6  Edw.,  L,  Anno  1278. 
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those  actions  where  no  damages  were  directly  given,  and  in 
which,  pending  the  suit,  the  defendant  might  impair  the  value 
of  the  property,  the  ancient  writ  of  estirepementt*  gave  indirect 
relief.  It  lay  properly  in  real  actions,  where  the  plaintiff  could 
not  recover  damages  by  his  suit,  and,  as  it  were,  supplied 
damages.f 

In  regard  to  property  in  advowsons,  it  may  be  briefly  no- 
ticed that  no  damages  were  recoverable  at  the  common  law  in 
an  assize  of  darrein  presentment,  nor  in  an  action  of  qywre  im- 
pedU.%  And  the  action  of  darrein  presentment  was  abolished 
in  England  by  the  statute  of  limitation  of  actions,  to  which  we 
have  already  referred.  By  the  statute  of  2  West.,  c  5,  it  was 
provided,  in  writs  of  qywre  impedit  and  darrein  presentment, 
if  a  disturbance  of  six  months  took  place,  that  damage  should 
be  awarded  to  two  years'  value  of  the  church ;  if  six  months 
did  not  pass,  but  the  presentment  were  deraigned,  (*.  &,  proved) 
within  that  time,  damages  should  be.  awarded  to  half  a  year's 
value  of  the  church.  If  a  more  particular  view  of  this  branch 
of  our  subject;  is  desired  by  the  student,  he  will  find  it  in 
those  English  treatises  which  are  devoted  to  this  particular 
matter.  The  scope  of  this  work  does  not  allow  a  further  ex- 
amination of  it 

We  come,  then,  to  consider  the  law  of  damages  in  the  actions 
relating  to  real  property,  as  in  general  application  in  the  Union ; 
and  first,  of  Ejectment. 

"  Whilst  the  action  of  ejectment  remained  in  its  original 
state,§  and  the  ancient  practice  prevailed,  the  measure  of 
damages  given  by  the  jury  when  the  plaintiff  recovered  his 
term  were  the  profits  of  the  land  accruing  during  the  tortious 
holding  of  the  defendant.    But  as  upon  the  introduction  of  the 

*  Estrepamentum— from  the  Fr.  6stropUr--*nutilar*. 

t  Termes  de  la  ley,  in  voc. ;  Tomlin's  Law  Dictionary  i*  voe.  In  New  York,  by 
Bev.  Stat.,  Vol.  ii.,  360,  2d  edit.,  f 18,  the  benefit  of  this  writ  is  given  by  a  provision 
whioh,  where  an  action  is  brought  for  the  recovery  of  land,  or  the  possession  thereof, 
authorizes  the  oourt  in  whioh  the  suit  is  pending,  to  make  an  order  restraining  the  de- 
fendant from  the  oommission  of  waste. 

X  Sayer,  85. 

%  Adams  on  Ejectment,  by  Tfllinghast,  879.  "  Before  the  time  of  Henry  YII.,n 
said  Wilmot,  C.  J.,  in  Goodtitle  w.  Tombs,  8  Wils.,  118,  "plaintiflfe  in  ejectment  did 
not  recover  the  term,  bnt  until  about  that  time  the  mesne  profits  were  the  measure  of 
damages.  *  *  *  By  the  old  law  and  practice,  in  an  action  of  ejectment,  as  I  before 
said,  you  recovered  nothing  but  damages,  the  measure  whereof  was  the  mesne  profits/1 
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modern  system,  the  proceedings  became  altogether  fictitious, 
and  the  plaintiff  merely  nominal,  the  damages  assessed  became 
nominal  also,  and  they  have  not,  since  that  time,  included  the 
injury  sustained  by  the  claimant  from  the  loss  of  his  posses- 
sion." 

And  thus  it  has  been  decided  in  New  York,*  that  a  re- 
covery of  nominal  damages  in  the  action  of  ejectment  is  no  bar. 
to  an  action  for  the  mesne  profits,  and  that  it  is  unnecessary  to 
enter  a  remittitur  dcmna.f 

In  Pennsylvania,  it  has  b^en  decided  that  the  damages  in 
ejectment,  being  merely  nominal,  a  verdict,  finding  for  the 
plaintiff  without  assessing  damages,  is  not  thereby  vitiated  \% 
and  the  same  would  probably  be  the  rule  in  New  York. 

In  some  of  the  States,  the  course  of  proceedings  is,  how- 
ever, to  recover  the  mesne  profits  in  the  action  of  ejectment,  or 
in  an  action  of  trespass  to  try  the  title ;  and  in  those  states  the 
rules  that  we  shall  proceed  to  give,  in  regard  to  the  action  of 
trespass  for  mesne  profits,  will,  it  is  to  be  supposed,  govern  in 

the  ejectment  suit,  or  in  the  action  of  trespass.§ 

*  ■  ^ —  — «.»      ^— —  — — »— i^— — « 

*  Van  Alen  vs.  Rogers,  1  J.  Cos.,  281. 

t  In  the  same  state,  by  a  statutory  provision,  (Rev.  Stat.,  II.,  281,  2d  edit,  %  6,) 
the  real  plaintiff  is  now  obliged  to  bring  the  suit  against  a  real  defendant ;  but  the  dam- 
ages are  still  merely  nominal,  subject  to  the  exception  hereafter  noticed.  The  seventh 
section  of  the  same  statute  requires  the  plaintiff  to  aver,  in  his  declaration,  that  the 
defendant "  unlawfully  withholds  from  the  plaintiff  the  possession  of  the  premises,  to 
his  damage,  any  nominal  turn  the  plaintiff  shall  think  proper  to  state."  In  Pennsylva- 
nia, a  plaintiff  in  ejectment,  under  the  Acta  of  1806  and  1807,  may  recover  damages 
and  costs,  although  he  has  conveyed  the  title  to  a  third  person,  pending  the  suit. 
— Murray  vs.  GarrcUon,  4  &  <&  J?.,  180. 

The  New  York  statute  (Bevised  Statutes,  IL,  2d  edit,  286,  sec.  44,  et  seq.,)  has 
also  prescribed  the  mode  of  recovering  mesne  profits,  by  a  suggestion  on  the  record, 
the  action  of  trespass  for  mesne  profits,  as  we  shall  see  hereafter,  being  retained  where 
the  defendant  in  the  ejectment  suit  is  a  tenant  or  mere  occupant,  claiming  title  under 
some  other  person,  who  defends  the  suit  in  his  name.  See  Leland  «.  Toueey,  6  Hill, 
828.  The  Code  has  made  little  change  in  regard  to  EJjectment  Rogers  tu.  Wing, 
5  Pr.  R.,  60. 

%  Harvey  v§.  Snow,  1  Yeates'  Rep.,  156.  Cough's  Lessee  «#.  Binehart,  cited  1 
Yeates'  Rep.,  157. 

$  Starr  vs.  Pease,  8  Conn.  R.,  541.  So  in  Pennsylvania,  if  the  plaintiff  chooses  to 
proceed  for  mesne  profits  in  ejectment  at  common  law,  he  may  do  so  on  giving  notice 
to  the  defendant  of  his  intentions.  Battin  <m.  Bigelow,  1  Peters'  G.  C.  Sep.,  452.  The 
mesne  profits  may  be  recovered  in  ejectment  at  common  law  in  some  of  the  state  courts, 
by  way  of  damages;  see  Boyd's  Lessee  w.  Cowan,  4  Dall.,  188;  and  Dixon's  Lessee 
«r.  Hosaek,  Thorpe  «*.  Bell,  Yeates  m.  Stewart,  cited  6.  C.  In  this  case  the  practice 
of  blending  the  two  actions  is  ably  vindicated  by  McKean,  C.  J.  He  says,  "  I  shall 
now  briefly  consider  the  argvmerUum  ab  iaconvtnienti  which  refers  but  to  a  single  in- 
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The  only  case  in  which  actual  damages  can  be  recovered  in 
the  ejectment  suit  itself  is  that  where  the  plaintiff's  title  expires 
pending  the  action. 

So  in  New  York,*  where  the  plaintiff's  life  estate  had  ter- 


Btance,  to  wit,  the  difficulty  the  jury  may  labor  under  in  deciding  on  the  titles  of  the 
parties  to  the  possession,  and  at  the  same  time,  in  fixing  the  value  of  the  mesne  profits 
if  the  Terdiot  shall  be  for  the  plaintiff.    There  can  be  no  great  hardship  in  this.    In 
actions  of  waste,  dowry,  assize,  and  all  others  where  the  thing  itself,  as  well  as  the 
damages  is  recovered,  the  jury  are  liable  to  the  same  inconvenience,  nor  can  I  perceive 
any  great  perplexity  that  can  arise  in  determining  the  rent  or  annual  value  of  a  house 
or  parcel  of  land,  where  complete  evidence  is  given  of  it.    It  appears  to  me  that  the 
inconvenience  or  hardship  is  the  other  way.    After  a  person  has  been  unlawfully  kept 
out  of  his  house  or  land  for  a  series  of  years,  and  undergone  great  trouble  and  expense 
in  recovering  a  judgment  for  them,  to  give  him  the  possession  merely,  without  any 
satisfaction  for  the  use  and  occupation  pending  the  action,  does  not  seem  to  be  com- 
plete justice.    To  tell  him  *  you  must  sue  for  the  mesne  pro&ts  in  a  new  action,  fee 
counsel,  attend  the  courts,  produce  witnesses,  and  have  a  new  trial  for  the  sole  pur- 
pose of  fixing  their  value,'  is  certainly  imposing  an  improper  burthen  upon  him  if 
justice  can  be  had  in  a  more  speedy,  cheap  and  easy  way.    Taking  a  verdict  for  the 
amount  of  the  mesne  profits  as  well  as  on  the  title  in  the  ejectment,  will  prevent  this 
circuity,  delay  and  expense,  and  I  believe  it  to  be  equally  beneficial  for  the  defendant ; 
for  if  on  the  trial  he  shows  a  reasonable  ground  for  controverting  the  plaintiff's  claim, 
or  a  specious  title  in  himself,  a  jury  would  be  inclined  to  give  bat  very  moderate  dam- 
ages against  him,  (of  which  the  jury  in  the  action  for  the  mesne  profits  can  have  no 
consideration,  as  the  title  cannot  in  that  action  be  again  gone  into,)  and  he  would  cer- 
tainly be  saved  the  costs  and  expenses  of  the  second  suit."    See,  also,  Joan  et  al.  vs. 
Shield's  Lessee,  8  Har.  &  M'H.  R.,  7 ;  Gore's  Lessee  vs.  Worthington,  8  Har.  A  M'H. 
96 ;  Little  vs.  Meaoham,  2  Tyler's  Sep.,  488 ;  LongBtreet  vs.  Ketchnm,  1  Coxe's  Rep., 
170.    In  Denn  ex  dem.,  Delatouche  vs.  Chubb,  1  Coxe  Rep.,  466,  (New  Jersey,)  it  was 
ruled  in  ejectment  that  the  mesne  profits  might  be  recovered,  and  that  in  assessing 
them  the  jury  might  include  all  the  plaintiff's  reasonable  and  necessary  expenses,  such 
as  a  fee  to  counsel.    An  action  of  trespass  is  a  proper  mode  of  recovering  mesne  pro- 
fits after  a  recovery  in  ejectment  in  Pennsylvania,  under  the  acts  of  21st  March,  1806, 
and  18th  April,  1807.    Osbourne  vs.  Osbourne,  11  Serg.  <Sr  R.,  55.    In  Vermont,  also, 
the  two  actions  have  been*blended.    Walker  vs.  Hitchcock,  19  Verm.,  684;  Beach  w. 
Beach,  20  Verm.,  88 ;  Edgerton  vs.  dark,  20  Verm.,  264.    The  object  of  the  action  of 
ejectment,  in  that  State,  is  not  merely  to  recover  possession,  but  also  to  settle  the  title 
and  establish  the  right  of  property.   Marvin  vs.  Dennison,  20  Verm.,  662.   But  in  such 
action  of  ejectment  the  plaintiff  cannot,  with  a  view  to  increase  his  claim  fbr  mesne 
profits,  give  evidence  of  wanton  acts  of  trespass,  injuring  the  intrinsic  value  of  tho 
premises.    Walker  vs.  Hitchcock,  19  Verm.,  684.    In  Alabama  the  action  of  trespass 
to  try  titles  has  been  substituted  for  the  actions  of  ejectment  and  trespass  for  mesne 
profits,  and  performs  the  office  of  both ;  and  as  in  the  action  fbr  mesne  profits,  the 
plaintiff  is  entitled  to  recover  the  damages  he  has  sustained  by  being  kept  out  of  pos- 
session ;  and  these  are  never  increased  or  diminished  by  the  profits  acquired  by  the 
defendant  from  his  occupancy.    Bullock  vs.  Wilson,  8  Porter's  Rep.,  882.    So  in  South 
Carolina,  the  mesne  profits  are  recoverable  in  an  action  of  trespass  to  try  titles,  and 
after  that  action  is  had  no  separate  action  lies  fbr  the  recovery  of  mesne  profits.    Sum- 
ter vs.  Lehre,  1  Tread  way's  Com.  Rep.,  102.    In  Massachusetts,  by  statute  it  is  pro- 
vided, that  if  the  defendant  recovers  judgment  in  a  writ  of  entry,  he  shall  also,  in  the 
same  action,  recover  damages  for  the  rents  and  profits  of  the  premises.    Rev.  St.,  eh. 
101,  f  14.    Washington  Bank  vs.  Brown,  2  Met.,  298. 

*  Jackson  ex  dem.  Henderson  t?*.  Davenport,  18  J.  Rn  295  and  802.    This 
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minated  before  trial,  the  Supreme  Court  said :  "  The  plaintiff 
has  no  title  to  tarn  the  defendant  out  of  possession,  but  he  has 
a  title  to  the  mesne  profits  and  costs  of  this  suit,  and  must, 
therefore,  have  judgment  to  enable  him  to  recover  them."* 

So  in  South  Carolina,  in  the  action  of  trespass  to  try  titles, 
"  if  a  term  expire  pending  an  action,  the  party  shall  not  have 
possession,  but  he  may  have  damages."f 

In  regard  to  improvements  made  on  the  land  while  out  of 
the  possession  of  the  rightful  owner,  the  general  principle 
of  the  English  law  as  well  as  our  own  is,  that  the  owner 
recovers  his  land  in  ejectment  without  being  subjected  to  the 
condition  of  paying  for  improvements  which  may  have  been 
made  upon  it  by  any  intruder,  or  occupant  without  title.  The 
improvements  are  considered  as  annexed  to  the  freehold,  and 
pass  with  the  recovery.  Every  possessor  makes  such  improve- 
ments at  his  peril,  and  whether  acting  on  an  honest  belief  in 
his  title,  or  without  color  of  right,  the  party  who  is  ousted  loses 
all  benefit  of  his  expenditures.^ 

The  civil  law,  however,  as  we  shall  see,  draws  a  clear  line 
of  distinction  between  the  possessor  bonce  Jidei  and  malcwfidei, 
and  the  latter  only  loses  the  benefit  of  his  improvements.  This, 
too,  is  the  case  in  Louisiana.§ 

And  this  distinction  has  been  introduced,  to  a  certain  extent, 


before  the  revision  of  the  statutes ;  the  case  is  now  covered  by  the  statutory  provision 
which  enacts,  (Bev.  Stat.,  Vol.  II.,  284,  2d  edit.,  5  81,)  "  If  the  right  or  title  of  a  plain- 
tiff in  ejectment  expire  after  the  commencement  of  a  suit,  bat  before  trial,  the  verdict 
shall  be  returned  according  to  the  fact,  and  judgment  shall  be  entered  that  he  recover 
his  damages  by  reason  of  the  withholding  of  the  premises  by  the  defendant,  to  be  as- 
sessed, and  that  as  to  the  premises  claimed,  the  defendant  go  thereof  without  day." 

*  Wilkes  «t.  lion,  2  Cowen,  888,  and  Kobinson  v*.  Campbell,  8  Wheat.,  212 ;  and 
this  seems  the  rale  in  Pennsylvania ;  when  the  term  of  the  plaintiff  expires  before  the 
trial,  although  he  cannot  recover  the  possession,  yet  he  may  proceed  for  damages  for 
the  trespass  and  for  mesne  profits ;  Brown's  Lessee  w.  Galloway,  1  Peters1  C.  0.  Bop., 
299.  And  the  English  rule  is  the  same.  Bunnington  on  Ejectment,  404;  England  vs. 
Blade,  4  T.  B.,  682,  688 ;  Go.  Litt.,  285,  a ;  Doe  vs.  Black,  8  Gamp.,  447 ;  Thrustout  vs. 
Grey  &  al.,  2  Strange,  1056;  Adams  on  Ejectment,  228. 

t  Stockdale  vs.  Toung,  8  Strobhart,  501. 

X  Kent's  Co  mm.;  Leo.  84,  Vol.  2,  885. 

$  The  Civil  Code  of  Louisiana,  Art.  600,  provides,  "  If  the  work  has  been  done  by 
a  third  person,  evicted  but  not  sentenced  to  make  restitution  of  the  fruits,  (mesne  pro- 
fits,) because  such  person  possessed  bona  fidt,  the  owner  shall  not  have  a  right  to  de- 
mand the  demolition  of  the  works,  but  shall  have  his  choice  either  to  reimburse  the 
value  of  the  materials  and  the  price  of  workmanship,  or  to  reimburse  a  sum  equal  to 
the  enhanced  value  of  the  soil."    See  Stanbrough  w.  Barns,  2  La.  Ann.  B.,  876. 
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into  the  rales  which  govern  the  subject  of  mesne  profits.    To 
this  head  we  now  turn. 

As  only  nominal  damages  were  given  in  ejectment,  it  was 
necessary  to  provide  another  remedy  for  the  claimant  for  the 
injury  sustained  by  him  from  the  loss  of  his  possession,  and  this 
was  effected  by  a  new  application  of  the  common  action  of 
trespass  vi  et  armis,  generally  termed  an  action  for  mesne  pro- 
fits, in  which  action  the  plaintiff  complains  of  his  ouster  and 
loss  of  possession,  states  the  time  during  which  the  defendant 
(the  beneficial  occupant)  held  the  lands,  and  took  the  rents  and 
profits,  and  prays  judgment  for  the  damages  which  he,  as  right- 
ful owner,  has  thereby  sustained.* 

According  to  the  division  adopted  in  this  treatise,  the  sub- 
ject of  mesne  profits,  as  it  does  not  concern  the  recovery  of  real 
property,  would  fall  under  the  head  of  trespass,  but  as  this  ac- 
tion is  directly  auxiliary  or  subsidiary  to  that  of  ejectment,  and 
in  many  States  of  the  Union  actually  blended  with  it,  it  seems 
properly  to  be  introduced  here. 

The  mesne  or  intermediate  profits  of  lands  are  those  re- 
ceived while  the  property  is  withheld  from  its  rightful  occu- 
pant, and  when  he  recovers  possession,  the  right  to  the  mesne 
profits  follows  his  recovery. 

By  the  Roman  law,  the  bona  fide  possessor  of  land,  held 
without  title,  was  not  liable  to  the  legitimate  owner  for  the 
fructus  or  mesne  profits.  "  Si  quis  a  non  donwno  quern  dofni* 
num  esse  crediderit^  bona  fide  fwndvm  emerit,  vel  ex  donatione^ 
aliave  qualtbeb  justa  causa,  aeque  bona  fide  aceeperU,  natural* 
rationi  placwit  frucbus  quae  percepit  ejus  esse  pro  cuUwra  et 
cura.  Et  ideo,  si  postea  dormwus  supervenerti  et  fwndum  vin- 
dicet,  de  fructibus  ab  eo  consvmt&s  agere  non  potest.\  This  is 
also  the  rule  of  the  Scotch,^  and  of  the  French  system  ;§  and 

•  Adams  on  Ejectment,  by  Tillinghast,  Ch.  XIV.,  879-80. 

i  Instit.  de  Rer.  Divisione,  Lib.  II.,  Tit.  1,  Sec  85. 

%  Kaim's  Equity,  Book  III.,  Ch.  I. 

%  Domat  I.,  £72,  Book  III.,  Tit  v.,  1 8.  There  were,  however,  before  the  Reve- 
lation, several  exoeptions  to  the  general  principle  in  France,  which  will  be  found  no- 
ticed by  Touillier,  in  his  admirable  work,  vol.  iv.,  827,  Iiv.  III.,  tit.  i.,  ch.  iv.,  %  807, 
et  seq.  The  matter  has  been  put  at  rest  by  the  Code  Napoleon,  which  declares,  Art. 
5*9,  "  The  occupant  makes  the  mesne  profits  his  own  only  in  case  he  ib  a  bona  fide 
possessor;  if  otherwise,  he  must  return  the  profits  with  the  thing  itself  to  the  true 
owner.  The  occupant  is  regarded  as  a  bona  fide  possessor  when  he  holds  as  proprietor 
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the  same  principle  prevails  in  Louisiana,  the  jurisprudence  of 
which  State  has  been  largely  affected  by  the  liberal  reasoning 
and  enlightened  equity  of  the  civil  law.*  But  the  common 
law  makes  no  such  distinction,  except  as  we  shall  now  see  with 
regard  to  improvements  pnt  on  the  premises ;  it  looks  only  to 
the  striet  legal  title,  and  the  right  to  recover  the  mesne  profits 
follows  in  all  cases  upon  a  recovery  in  ejectmentf  The  rule  of 
damages  in  this  ancillary  action  we  have  now  to  consider.  And 
the  remarks  which  we  shall  make,  and  the  authorities  cited, 
will  apply  to  the  action  for  trespass  to  try  titles  in  those  states 
where  by  statute  this  remedy  has  been  made  to  assume  the 
functions  of  the  former  actions  of  ejectment  and  trespass  for 
mesne  profits,  and  also  to  the  action  of  ejectment  in  those 
States  where  the  plaintiff  is  allowed  to  recover  the  rents  and 
profits  in  that  proceeding. 

In  an  action  for  mesne  profits,  the  plaintiff,  as  a  general  rule, 
recovers  the  annual  value  of  the  land  from  Hie  time  of  the  ac- 
cruing of  his  title,  or  from  the  time  of  such  title  accrued  as  laid 
in  the  declaration  in  the  ejectment  suit,  if  he  relies  on  the  re* 
cord  in  that  suit  to  establish  his  recovery.  But,  "  The  jury 
are  not  confined  in  their  verdict  to  the  mere  rent  of  the  prem- 
ises, but  may  give  such  extra  damages  as  they  think  the  par- 
ticular circumstances  of  the  case  demand.":}:  So  in  an  early 
case  in  England,  it  was  said,§  "  The  plaintiff  is  not  confined 
in  this  case  to  the  very  mesne  profits  only,  but  he  may  recover 
for  his  trouble.    I  have  known  four  times  the  value  of  the 

under  a  derivative  title,  of  the  defect  of  whioh  he  is  ignorant.  The  occupant  ceases 
to  be  so  regarded  as  soon  as  the  defect  of  title  is  known  to  him." 

"  Le  simple  posseseeur  ne  fiut  les  fruits  siens  que  dans  le  oas  on  il  poss&e  de  bon- 
ne foi ;  dans  le  cas  oontraire  il  est  tenn  de  rendre  les  produite  aveo  la  ohose  an  proprie"- 
taire  qui  la  revendique.  Le  possesseur  est  de  bonne  foi  qaand  il  possede  oomme  pro- 
prietaire  en  vertu  d'un  titre  tronslatif  de  propri^te*  dont  il  ignore  les  vioes.  B  cease 
d'etre  de  bonne  foi  da  moment  on  cos  vioes  lui  sont  oonnus." 

*  The  Civil  Code  of  Louisiana  asserts,  Art.  494,  u  The  produce  of  the  thing  does 
not  belong  to  the  simple  possessor,  and  must  be  returned  with  the  thing  to  the  owner 
who  claims  the  same,  unless  the  possessor  hold  it  bona  fids.  Art.  495 :  u  He  is  a  bona 
fide  possessor  who  possesses  as  owner  by  virtue  of  an  act  sufficient  in  terms  to  transfer 
property,  the  defects  of  which  he  was  ignorant  of;  he  oeases  to  be  a  bona  fids  posses- 
sor from  the  moment  these  defeots  are  made  known  to  him,  or  are  declared  to  him  by 
a  suit  instituted  for  the  recovery  of  the  same  by  the  proprietor." 

t  Green  «*.  Biddle,  8  Wheat.,  1  and  80.  In  North  Carolina,  see  Camp  w.  Homes- 
ley,  11  Iredell,  212. 

X  Adams  on  Ejectment,  891. 

S  Goodtitie  w.  Tombs,  8  Wils.,  118. 
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mesne  profits  given  by  a  jury  in  this  sort  of  action  of  trespass ; 
if  it  were  not  so,  sometimes  complete  justice  could  not  be 
done  to  the  party  injured." 

So  where*  an  action  of  trespass  for  mesne  profits  was 
brought,  and  bankruptcy  was  pleaded.  On  demurrer  it  was 
admitted  that  bankruptcy  was  no  bar  to  demands  for  torts  in 
general,  but  it  was  insisted  that  the  claim  here  was  in  sub- 
stance for  the  annual  value  of  the  land.  But  judgment  was 
given  for  the  plaintiff,  Lord  Mansfield  saying,  "  the  plaintiff 
goes  for  the  whole  damages  occasioned  by  the  tort ;"  and  Mr. 
J.  Buller  said,  "  the  damages  here  are  as  uncertain  as  in  an  ac- 
tion of  assault" 

"  There  are  certainly  some  cases,9'  says  Mr.  Bunnington,f 
"  in  which  the  jury  are  not  bound  by  the  amount  of  the  rent, 
but  may  give  extra  damages,  and  after  judgment  by  default, 
the  costs  in  ejectment  are  recoverable,  and  are  therefore  usually 
declared  for  as  damages  in  the  action  for  mesne  profits."  And 
so  the  Supreme  Court  of  New  York.$  "  The  damages  in  the 
action  for  mesne  profits,  are  not  limited  to  the  rent.  Extra 
damages  may  be  given."  "  As  to  the  amount  of  damages," 
said  Washington,  J.,  on  the  Pennsylvania  Circuit,§  the  jury  are 
the  only  proper  judges ;  there  is  no  general  rule,  and  the  quan- 
tum depends  on  the  circumstances  of  the  case." 

And  so  in  Pennsylvania,  the  jury  were  told  at  nisi  prius, 
that  they  might  give  interest  from  the  time  of  the  commence- 
ment of  the  suit ;  and  on  motion  for  a  new  trial,  the  Court  said, 
"  As  to  the  measure  of  the  damages,  the  Court  gave  in  this  re- 
spect as  favorable  a  construction  as  the  case  could  possibly 
admit  of.  It  would  not  have  been  error  in  the  Court  to  have 
left  it  to  the  discretion  of  the  jury  to  have  allowed  the  plaintiff 
more  than  interest  upon  the  amount  of  the  mesne  profits.  The 
jury  are  not  confined  in  their  verdict  to  the  mere  rent  of  the 
premises,  although  the  action  is  said  to  be  brought  to  recover 
the  rents  and  profits  of  the  estate,  but  may  give  such  extra 
damages  as  they  may  think  the  particular  circumstances  of  the 
case  demand.  | 

*  Goodtitle  v$.  North,  Dong.,  684. 

t  Ejectment,  489« 

%  Dewey  w.  Osborne,  4  Cowen,  829. 

$  Brown's  Lessee  m.  Galloway,  Peters  C.  G.  B.,  292. 

|  Drexel  w.  Shaw,  2  Barr.  State  Rep.,  271,  276. 
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These  dicta  are  evidently  very  loose,  and  in  Pennsylvania 
an  effort  has  been  made  to  lay  down  something  like  a  clear  rule. 
So  where  the  jndge  charged,  that  the  plaintiff  might  recover  the 
value  of  the  property  with  interest,  together  with  the  costs  and 
expenses  of  prosecuting  the  claim,  and  such  other  damages  as 
the  jury  might  think  die  plaintiff  entitled  to  recover,  the  ver- 
dict was  set  aside.* 

As  a  general  rule,  however,  it  may  be  said  that  the  actual 
annual  value  of  the  property,  together  with  the  costs  of  the 
ejectment  suit,  will  furnish  the  measure  of  damages.  "  The 
action  for  mesne  profits,  though  in  form  it  is  an  action  of  tres- 
pass, in  effect,  is  to  recover  the  rent,"f  said  Ashurst,  J.  And 
in  New  York,:J:  interest  has  been  allowed  upon  the  rents.  The 
court  said,  "  as  rents  in  the  City  of  New  York,  where  the  pre- 
mises are  situated,  are  payable  at  the  usual  quarter  days,  (1  R. 
8.,  p.  736,)  we  think  the  referees  in  ascertaining  the  value  of  the 
mesne  profits,  were  warranted  in  adding  to  the  amount  of  rent, 
the  interest  quarterly.  So  much  the  plaintiff  has  lost,  and  the 
defendant  enjoyed  by  means  of  the  wrongful  possession." 

And  the  costs  of  the  ejectment  suit  are  also  recoverable  in 
this  action.§  But  where  the  ejectment  suit  has  been  defended, 
and  the  plaintiff's  costs  taxed,  he  cannot  recover  beyond  those 
taxed  costs.  |  So  in  the  King's  Bench,T  the  plaintiff  was  allowed 
to  recover  by  way  of  damages,  the  costs  incurred  by  him  in  a 
court  of  error  in  reversing  a  judgment  in  ejectment  obtained 
in  the  first  place  by  the  defendant ;  and  Lord  Tenterden  said : 
"There  can  be  no  doubt  that  the  court  of  error  could  not  award 
costs  to  the  plaintiff.  But  the  expenses  incurred  in  the  court 
of  error  were  part  of  the  damages  sustained  by  the  plaintiff, 
and  I  think  that  the  jury  might  reasonably  consider  the  costs 
between  attorney  and  client,  as  the  measure  of  the  damages 
which  he  had  sustained."** 

The  same  rule  as  to  allowing  the  costs  of  the  ejectment 


*  Alexander  vs.  Herr,  11  Perm.,  587 ;  Good  vs.  Mylin,  8  Ban*.,  51. 
t  Uttereon  vs.  Vernon,  8  T.  K.,  689-547. 
X  Jackson  ex  dem.  Genet  vs.  Wood,  24  Wendell,  448. 
%  A&lin  vs.  Parkin,  2  Burr.,  665.    Bayer,  88. 

|  Doe  vs.  Davis,  1  Esp.  B.,  856,  and  Brooke  vs.  Bridges,  7  J.  B.  Moore,  471.    Doe 
vs.  Fffliter,  18  Mees.  &  Web.,  47. 

1  Nowell  vs.  Boake,  7  B.  <fc  Cres.,  404. 

**  See,  also,  Symonda  vs.  Page,  1  Cr.  &  J.,  29,  and  Doe  vs.  Hare,  2  Dowl.  P.  C,  245. 
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which  was  laid  down  by  Lord  Mansfield,  has  been  declared  in 
New  York.*  Bnt  in  a  case  where  the  costs  were  not  included 
in  the  verdict,  the  Court  of  King's  Bench  refused  to  assist  the 
plaintiff.f 

Where  a  recovery  in  ejectment  is  effected  on  the  demises 
of  two  only,  out  of  several  tenants,  and  Btrit  is  afterwards 
brought  for  mesne  profits,  none  but  the  shares  of  the  mesne 
profits  to  which  those  two  tenants  are  entitled,  can  be  recov- 
ered 4 

When,  on  the  other  hand,  we  come  to  consider  the  limita- 
tions of  relief  in  this  proceeding,  we  find  it  every  where  held 
to  be  a  liberal  and  equitable  action,  and  one  which  will  allow 
of  every  equitable  kind  of  defence.§ 

Among  the  most  important  considerations  that  a  defendant 
can  urge,  in  answer  to  the  claim  for  the  rents  and  profits  re* 
ceived  by  him,  is  that  which  the  common  law  has,  to  a  certain 
extent,  adopted  from  the  civil  law,  and  which  grows  out  of 
permanent  improvements  made  by  him  upon  the  premises 
during  his  occupancy.  We  have  already  seen  the  lenity  with 
which  the  civil  law  treated  the  occupant  in  good  faith,  and  the 
reasoning  of  the  civilians  has  so  far  obtained  in  the  tribunals 
of  our  law  that  a  bona  fide  occupant  of  lands  is  allowed  to  mit- 
igate the  damages  in  the  action  brought  by  the  rightful  owner, 
by  offsetting  the  value  of  his  permanent  improvements  made 
in  good  faith  to  the  extent  of  the  rents  and  profits  claimed. 
This  principle  has  been  fully  declared  by  the  Supreme  Court 
of  the  United  States,!  in  a  case  in  which  the  distinction  be- 
tween a  possessor  bonce  fidei  and  malce  fidei  was  distinctly  re* 
cognized,  the  former  being  one  who  not  only  supposes  himself 
to  be  the  true  proprietor  of  the  land,  but  who  is  ignorant  that 
his  title  is  contested  by  any  person  claiming  a  better  right  to 

In  a  later  case,**  the  Supreme  Court  of  the  State  of  New 
York  went  still  farther,  and  allowed  improvements  made  after 

*  Baron  w.  Abeel,  8  J.  B.}  481. 

t  Gulliver  w.  Drinkwater,  2  T.  B.,  261. 

%  Holdfeat  w.  Shepherd,  9  Iredell  (N.  C.,)  222. 

%  Murray  «t.  Gouverneor,  2  J.  Cm.,  488. 

|  Green  w.  Biddle,  8  Wheaton,  1. 

1  See,  also,  to  this*  same  point,  Bright  vt.  Boyd,  1  Story's  Bep.f  47t. 

**  Jackson  w.  Loomis,  4  Cow.,  168. 
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sxdt  brought  by  the  legal  owner,  and  during  its  pendency,  to 
be  given  in  evidence  for  the  purpose  of  mitigating  damages. 
The  distinction  between  improvements  made  before  and  after 
notice  of  suit  brought,  does  not,  however,  appear  to  have  been 
clearly  taken,  and  the  court  rely  on  the  case  above  cited  in  the 
Supreme  Court  of  the  United  States,  where  the  point  was  not 
even  raised. 

In  a  case  in  Pennsylvania,*  the  general  principle  has  been 
recognised,  but  Washington,  J.,  charged  the  jury  that,  as  the 
plaintiff,  having  proved  no  title  prior  to  the  time  of  the  devise 
in  the  ejectment  suit,  could  recover  damages  only  subsequent  to 
that  period,  the  value  of  the  defendant's  improvements  ought 
first  to  be  set  off  against  the  mesne  profits  received  by  him  prior 
to  that  time,  and  after  the  plaintiff's  title  accrued,  the  balance  to 
be  deducted  from  the  rents  and  profits  to  which  the  plaintiff 
was  entitled  subsequent  to  the  devise.  The  case  does  not  seem 
dear,  because  it  is  expressly  stated  that  the  plaintiff  had  proved 
no  title  except  under  the  ejectment  recovery,  and  yet  some 
other  period  is  spoken  of  as  that  when  the  plaintiff's  title  ac- 

crued.f 

As  to  the  time  for  which  the  defendant  is  liable,  each  occu- 

*  Hylton  w.  Brown,  2  Wash.  C.  C.  B.,  165. 

t  In  the  ancient  real  actions,  the  improvements  of  the  tenant  appear  to  have  al- 
ways been  the  subject  of  set-off  or  recoupment. 

"  Damage  of  40*.  and  no  more  was  found  by  the  assize,  because  the  land  sown  and 
the  house  well  amended,  and  so  recouped  the  damage."  Viner's  Abr.,  tit.  Discount, 
where  see  many  other  cases  in  the  same  connection.  See,  also,  Coulter's  Case,  (5  Co., 
80,)  and  Bro.,  tit.  Damage*.  Lord  Kaims  says,  Book  III.,  oh.  L,  278,  u  It  is  a  maxim 
suggested  by  nature,  that  reparations  and  meliorations  bestowed  upon  a  house  or  upon 
land,  ought  to  be  defrayed  out  of  the  rents ;"  and  so  sayB  the  Soman  law.  >  "Sumptu* 
inproufam  quod  aUmum  en*  apparuU,  a  bona  fids  poettuortfaeti,  nsque  ab  so  qui  pray- 
dfam  donovit,  nsque  a  domino  psti  possunt,  wmrn  sxoeptione  doU  pooita,  per  ofidum  ju- 
dioit  aquUatis  rations  servantur,  scilicet  tifruetuvm  ante  litem  oontsstatam  psresptorum 
summam  sxcedunt.  £temmy  aSmissa  eompsntationsy  supstfiuum  sumptum  meUore  pray- 
dio/aoto  dommus  restUuer*  <xyttw."— L.  48,  de  Bel  Vindications 

All  this,  however,  applies  to  the  case  of  a  bona  fide  possessor  or  one  without  no- 
tice, and  does  not  touch  that  of  a  person  who  being  apprised  of  a  claim  of  better  title 
and  with  full  notice,  and  even  after  suit  brought,  goes  on  to  apply  the  mesne  profits 
to  permanent  Improvements.  It  seems  very  dangerous  to  make  a  compulsory  allow- 
ance for  suoh  an  application  of  fhnda  to  property  which  the  defendant  is  fully  apprized 
will  be  claimed  by  another.  Such  expenditures  should  be  made,  it  would  seem,  at 
the  occupant's  peril. 

In  Kentuoky  the  occupant  is  allowed  for  lasting  and  valuable  improvements.  Old- 
ham *v.  'Woods,  8  Monroe,  47. 

In  Ohio,  in  trespass  for  mesne  profits,  as  a  general  rule,  valuable  and  lasting  im- 
provements may  be  set-off  against  rente—  WbrtMngton  vs.  Young,  8  Ohio,  401. 
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pant  is  answerable  for  the  time  he  has  been  in  possession.* 
This  right,  however,  extends  back  for  only  six  years,  if  the  stat- 
ute of  limitations  be  pleaded. f 

It  is  plain  that  the  measure  of  compensation,  which  we  are 
now  considering,  has  been  involved  in  confusion  by  the  techni- 
cal character  of  our  forms  of  action.  "The  dicta  on  the  sub- 
ject," says  Gibson,  C.  J.,  in  Pennsylvania,  "  seem  to  have  been 
predicated  by  judges  who  had  no  precise  idea  of  it,  for  they 
have  not  defined  it  by  any  land  marks." \  The  action  of  trespass 
being  one  of  tort,  admits  of  any  evidence  in  aggravation,  and, 
therefore,  in  one  sense,  it  is  correct  to  say  that  the  damages  in 
this  proceeding  are  entirely  at  large  and  under  the  control  of  the 
jury.  But,  on  the  other  hand,  there  is  nothing  necessarily  in 
the  action  of  the  nature  of  a  trespass.  The  property  may  have 
been  withheld,  and  the  rents  received  in  entire  good  faith.  In 
this  case  the  allegations  of  force,  &c,  are  purely  fictitious,  and 
it  certainly  never  would  be  tolerated  on  such  facts  that  the  jury 
should  give  any  damages  beyond  the  actual  value  of  the  in- 
come. 

It  may  then  be  said,  as  long  as  the  technical  form  of  action 
is  maintained,  that  where  circumstances  of  malicious  aggrava- 
tion are  proved,  such,  for  instance,  as  a  wilful  holding  for  the 
purpose  of  oppression,  the  jury  may  give  vindictive  or  exem- 
plary damages,  but  that,  where  no  such  facts  are  shown,  they 
are  limited  to  the  actual  annual  value  of  the  property,  with  in- 
terest thereon,  and  the  costs  of  the  ejectment  suit. 


*  Holoomb  f>8,  Rawlins,  Cro.  Eliz.,  540.    Morgan  «t.  Varick,  8  Wendell,  587. 

f  Boll.  N.  P.,  568.  Saund.  Pleading  and  Ev.,  668.  But  the  Revised  Statutes  of 
New  York  have  done  away  the  necessity  of  pleading  this  statute. 

By  the  Revised  Statutes  of  New  York,  Vol.  2,  286,  it  is  declared,  that  instead  of 
the  action  for  mesne  profits  heretofore  need,  the  plaintiff  seeking  to  recover  such  dam- 
ages shall,  within  one  year  after  docketing  his  judgment,  make  and  file  a  suggestion  of 
the  claim,  and  the  recovery  is  limited  to  six  years,  whether  the  statute  of  limitations 
be  pleaded  or  not. — Jackson  ex  dem.  vs.  Woody  24  Wend.,  448. 

This  provision,  however,  has  been  declared  not  to  abolish  the  action  of  trespass 
for  mesne  profits  except  as  against  the  defendant  in  the  ejectment  suit,  and  wherever 
the  defendant  is  a  merely  nominal  party,  or  if  it  is  necessary  to  join  others,  or  if  pos- 
session is  obtained  without  suit  or  judgment,  the  old  action  of  trespass  must  Btill  be 
resorted  to.    Leland  vs.  Tousoy,  6  Hill,  828. 

As  to  the  rule  of  damages  in  this  action  in  New  Jersey,  see  Denn  c*.  Chubb,  1 
Coxe,  464.  In  Pennsylvania,  Huston  vs.  Wickersham,  2  Watts  &  Serg.,  808 ;  and  in 
Maryland,  Gill  vs.  Cole,  1  Har.  &  J.,  408. 

X  Alexander  ft.  Herr,  11  Penn,  Sep.,  587. 
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We  come  now  to  the  subject  of  Dower. 

Where  the  husband  of  a  woman  is  seized  of  an  estate  of  in- 
heritance and  dies,  the  wife  shall  have  the  third  part  of  all  the 
lands  and  tenements  whereof  he  was  seized  at  any  time  during 
the  coverture,  to  hold  for  the  term  of  her  natural  life.* 

a  A  dowress,"  says  Mr.  Park,f  "  having  no  right  of  entry 
till  her  dower  is  assigned,  cannot,  if  an  assignment  is  refused, 
maintain  a  possessory  action."  In  England  the  legal  remedy 
to  enforce  an  assignment  of  dower  is  by  a  writ  of  dower,  unde 
mhU  Kabet,  or  by  a  writ  of  right  of  dower,  upon  which,  if  she 
obtains  judgment,  dower  is  assigned  and  ejectment  may  then 
be  brought  In  consequence,  however,  of  the  jurisdiction  as- 
sumed by  courts  of  equity  in  regard  to  setting  out  dower,  the 
prosecution  of  a  writ  of  dower  has  become  very  unusual,  ex- 
cept where  it  is  ordered  by  Chancery  to  try  a  disputed  title4 

"  Dower  being  a  real  action,"  says  Mr.  Park,§  "  no  damages 
were  at  the  common  law  recoverable  for  its  detention."  "  No 
damages,"  says  Mr.  Sayer,|  "are  recoverable  either  at  the 
common  law  or  under  any  statute  in  an  action  of  right  of  dow- 
er." But  in  the  action  of  dower  wide  nihil  hdbet,  damages 
were  given  by  the  Statute  of  Merton.  This  act  gave  damages 
to  widows  who  could  not  hwoe  their  dower  without  plea.  A 
previous  demand  was,  therefore,  necessary,  and,  in  an  action^ 
under  this  statute,  where  the  jury  upon  a  writ  of  inquiry  as- 
sessed damages  to  the  amount  of  the  third  part  of  the  value  of 
the  land,  from  the  death  of  the  husband  to  the  day  of  the  in- 
quisition, without  making  deductions  for  land  tax,  repairs  or 
chief  rents,  the  inquisition  was  set  aside  on  the  two  grounds, 
that  these  deductions  should  have  been  made,  and  that  the 
damages  should  only  have  been  assessed  to  the  day  of  awarding 
the  writ  of  inquiry ;  but  on  this  latter  point  there  are  conflict- 


*  Black.  Com.,  Book  II.,  oh.  8,  §  iv.,  129. 

t  A  Treatise  on  the  Law  of  Dower,  by  John  James  Park,  London,  28*. 

X  The  writ  of  right  of  dower  is  of  rare  occurrence,  if  not  entirely  unknown  in  this 
country ;  and  the  learned  author  of  the  Treatise  on  Pleading  and  Practice  in  Seal 
Action*,  says  that  he  never  knew  any  such  action  brought  in  MsnsariiTiaettg.  Steam's 
Seal  Actions,  807.    Kent's  Com.,  VoL  iv.,  08. 

S  Park  on  Dower,  801. 

|  Ch.  6,  28. 

\  Penxfeeff.  Pernios,  2  Banu,  191. 


130  DOWEB. 

ing  decisions,  and  the  contrary  rule  seems  now  to  be  estab- 
lished.* 

It  appears  that  by  damages  under  this  statute  are  to  be 
understood  the  net  profits  of  the  third  part  of  the  land  subse- 
quent to  the  death  of  the  husband  or  the  teste  of  the  original, 
after  deducting  outgoings.  So,  if  the  lands  are  leased  for 
years  before  marriage,  the  wife  will  recover  dower  not  accord- 
ing to  the  value  of  the  land,  but  according  to  the  rents,  and 
it  follows  that  if  the  rent  reserved  was  nominal,  no  damages, 
or  none  but  nominal  damages,  can  be  recovered.f 

On  a  plea  of  tout  temps  prist  to  a  declaration  in  dower  un- 
der the  statute  of  Merton,  replication  of  a  demand  and  refusal 
to  render  dower  before  the  writ,  rejoinder  traversing  the  de- 
mand, and  issue  thereon  found  for  the  demandant,  the  demand- 
ant is  entitled  to  damages  from  the  death  of  her  husband,  and 
not  from  the  date  of  the  demand  only.j: 

Many  other  cases  have  been  decided  on  the  statute  of  Mer- 
ton, which  will  be  found  in  Mr.  Park's  valuable  treatise  above 
cited ;  but  equity  having,  as  already  said,  obtained  a  very  ex- 
tensive control  over  the  subject  of  dower,  it  does  not  appear 
necessary  to  do  more  than  to  refer  to  a  repository  of  the  author- 
ities which  appertain  to  this  branch  of  the  law.§ 

In  New  York,  the  action  of  ejectment  was  early  substituted 
for  the  former  legal  remedies  for  the  recovery  of  dower,  writs 
of  dower  being  formally  abolished  ;J  and,  in  this  action,  it  is 
provided,  by  statute,  that  "  wherever  the  wife  recovers  dower 
in  lands  of  which  her  husband  shall  have  died  seized,,  she  shall 
be  entitled  also  to  recover  damages  for  the  withholding  of  such 
dower.  Such  damages  shall  be  one-third  part  of  the  annual 
value  of  the  mesne  profits  of  the  lands  in  which  she  shall  so  re- 
cover her  dower,  to  be  estimated  in  a  suit  against  the  heirs  of 
her  husband  from  the  time  of  his  death ;  and,  in  suits  against 
other  persons  from  the  time  of  her  demanding  her  dower  of 

*  Pilford's  Case,  10  Rep.,  117.  Walker  w.  Nevil,  1  Leon.,  56.  Park  on  Dower, 
S08,  and  cases  there  cited. 

t  Hilohins  «*.  Hilohins,  2  Vera.,  408. 

X  Watson  w.  Watson,  20  Law  J.  Bep.,  (N.  S.)  C.  P.,  25.    Eng.  L.  <fe  E.  B.,  871. 

%  In  South  Carolina  and  Ohio,  no  damages  are  allowed  in  a  judgment  of  dower, 
and  the  rule  prescribed  in  the  statute  of  Merton  is  not  adopted  nor  followed.  Hey- 
ward  «t.  Cuthbert,  1  McCord's  B.,  886 ;  Bank  U.  S.  ve.  Dxmseth,  10  Ohio  Bep.,  18. 

1 2  B.  8.,  848,  S  **.    2  B.  8.,  804,  S  2. 
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such  persons ;  and  in  all  cases  to  be  estimated  to  the  time  of 
recovering  judgment  for  such  damages,  bat  not  to  exceed  six 
years  in  the  whole  in  any  case."*  Such  damages  are  not  to  be 
estimated,  however,  for  the  nse  of  any  permanent  improvements 
made  after  the  death  of  the  husband  by  his  heirs,  or  by  other 
persons  claiming  title,  f 

And  it  is  further  enacted,  that  where  dower  is  recovered  in 
lands  that  have  been  aliened  by  the  heir,  the  wife  shall  be  en- 
titled, in  an  action  on  the  case,  against  the  heir,  to  recover  her 
damages  for  withholding  the  dower  from  the  time  of  the  hus- 
band's death  to  the  time  of  the  alienation,  not  exceeding  six 
years  in  all,  and  any  damages  so  recovered  against  the  heir,  or 
in  the  dower  suit  against  the  heir's  grantee,  are  to  be  respect- 
ively deducted  from  each  other 4  The  provision  which  gives 
damages  from  the  time  of  the  husband's  death,  is  an  affirmance 
of  the  doctrine  laid  down  by  the  Supreme  Court  of  New  York 
in  an  early  case.§ 

In  a  somewhat  recent  case,!  the  construction  of  this  Statute 
was  settled ;  and  it  was  held  that  where  lands  were  aliened  by 
the  husband,  the  value  was  to  be  computed  as  at  the  time  of 
the  alienation,  and  no  more ;  and  it  was  further  held,  that  when 
the  widow  brings  ejectment  for  dower,  although  before  admea- 
surement, she  is  entitled  to  costs.T" 

On  this  point,  independently  of  any  statutory  provision, 
some  perplexity  exists,  and  the  greatest  authorities  of  American 
law,  Chancellor  Kent  and  Mr.  Justice  Story,  are  divided.  The 
authorities,  both  English  and  American,  have  been  fully  exam- 


•IB.  S.,  742  and  748,  8 19  and  20. 

t  Seo.  21. 

%  2  K.  S.,  748,  §  22.  In  Virginia,  the  widow  recovers  damages  against  an  alienee 
so  far  forth  as  profits  are  concerned,  only  from  the  date  of  the  subpoena,  Tod  vs.  Bay- 
lor, 4  Leigh's  B.,  498.  In  Maryland,  from  the  time  of  the  demand  and  refusal  to 
assign ;  Steiger's  Adm.  vs.  Hillen,  5  Gill.  &  Johnson,  121.  In  New  Jersey,  see  Wood- 
ruff «*.  Brown,  2  Harrison's  N.  J.  Rep.,  246. 

|  Hitchcock  vs.  Harrington,  6  J.  K.,  290.  See,  also,  Jackson  ez  dem.  Clark  vs. 
O'Donaghy,  7  J.  B.,  247.  Humphrey  vs.  Phinney,  2  J.  B.,  484.  Dorohester  vs.  Co- 
ventry, 11  J.  B.,  510.  Dolf  vs.  Basset,  15  J.  B.,  21.  Shaw  vs.  White,  18  J.  B.,  179. 
Coatee  vs.  Cheever,  1  Cow.,  460. 

|  Walker  vs.  Sohuyler,  10  Wend.,  480. 

?  In  Massachusetts,  see  on  this  subject,  Bev.  Stat.,  tit.  Dower,  and  Leonard  vs. 
Leonard,  4  Mass.,  588.  Miller  vs.  Miller,  12  Mass.,  454.  Conner  vs.  Shepherd,  15 
Mass.,  168, 167.  Ayer  vs.  Spring,  10  Mass.,  80.  Perry  vs.  Goodwin,  6  Mass.,  498*499  • 
Leayitt  vs.  Lamprey,  18  Pick.,  882.    Steams  vs.  Swift,  8  Pick.,  582. 
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ined  by  Mr.  Justice  Story,  on  the  Massachusetts  circuit,*  and 
the  result  arrived  at  by  him  is,  that  when  the  heir  builds  on  or 
otherwise  improves  the  estate,  the  widow  shall  have  her  dower 
of  the  improvements,  otherwise  as  against  a  purchaser ;  but 
that,  as  against  the  latter,  the  dowress  is  to  have  the  benefit  of 
any  enhanced  value  of  the  land  between  the  alienation  and  the 
assignment  of  dower,  arising  from  the  general  progress  and 
population  of  the  country.  So,  if  the  land  has  depreciated,  she 
sustains  the  loss.f 

On  the  other  hand,  Mr.  Chancellor  Kent  has  critically  ex- 
amined the  subject  in  his  Commentaries,  and  declares  it  to  be 
the  ancient  and  settled  rule  of  the  common  law,  that  the  widow 
takes  her  dower  according  to  the  value  of  the  land  at  the  time 
of  the  alienation,  and  not  according  to  its  subsequent  or  im- 
proved value,  though  he  assented  as  to  the  right  of  the  dowress 
to  be  allowed  for  increased  value,  arising  from  extrinsic  or 
general  causes.:): 

In  this  conflict  of  authorities,  it  becomes  me  only  to  state 
the  doubt  as  it  exists.§ 

*  Powell  and  wife  vs.  Monson  &  Brimfleld'e  Manufacturing  Co.,  8  Meson,  847. 

t  Leggett  vs.  Steele,  4  Wash.  C.  C.  B.}  805.  Coke's  Littleton,  82  a.  Perkins, 
Bower,  %  828,  829.  Bacon's  Abr.  Dower,  B.  5.  Gilbert's  Tenures.  Gore  vs.  Brazier, 
8  Haas.,  628,  684.  Lobby  w.  Swett,  Story's  Pleadings,  866.  Catlin  vs.  Ware,  9  Mass., 
218.  Ayer  vs.  Spring,  9  Mass.,  8.  S.  C,  10  Mass.  B.,  80.  But  In  New  York  the  point 
seems  doubtful.  Humphrey  vs.  Phinney,  2  J.  B.}  484.  Dorchester  vs.  Coventry,  11 
J.  B.,  610.  Shaw  vs.  White,  18  J.  B.,  179.  Hale  vs.  James,  8  J.  G.  K.,  268.  Roper, 
Husband  and  Wife,  oh.  9,  %  8, 846,  847.  In  Pennsylvania  and  Ohio,  Mr.  Justice  Sto- 
ry's doctrine  is  upheld.  Dunsett  vs.  Bank  of  the  U.  B.,  6  Ohio  B.,  76.  Thompson  vs. 
Morrow,  6  Berg.  A  Bawle,  289. 

X  Com.,  VoL  IV.,  66. 

%  See  Tod  vs.  Baylor,  4  Leigh's  B.,  498,  in  Virginia,  which  excludes  improvement*. 
Wilson  vs.  Oatman,  2  BUckf.  Ind.  B.,  228.  Mahoney  vs.  Young,  8  Dana's  Ken.  B., 
688.    Wall  vs.  Hill,  7  lb.,  172.    Wooldridge  vs.  Wilkins,  8  Howard's  Miss.  B.,  860. 

In  Virginia  the  Act,  1  Bev.  Code,  Ch.  118,  $  1, 468,  which  authorises  the  recovery 
of  damages  in  writs  of  right,  intends  such  damages  as  may  be  recovered  in  actions  of 
trespass  for  mesne  profits.  Puroell  vs.  Wilson,  4  Grattan,  16.  See  a  recent  English 
ease,  Garrard  vs.  Tuck,  8  Man.  Gr.  A  8.,  281,  of  dower  wide  nihil  Aabet,  where  it  was 
held  that  the  exact  number  of  acres  of  land  in  respect  of  which  dower  is  demanded  Is 
not  material  in  a  writ  and  count  in  dower.  And  see  the  same  case  as  to  the  effect  of 
outstanding  terms,  and  setting  aside  and  quashing  writs  of  error. 


CHAPTER  V. 

MEASURE  OF  DAMAGES  FOR  WRONGFUL  INTERFERENCE  WITH 

REAL  PROPERTY. 

The  Rule  of  Damages  in  action*  for  wrongful  interference  with  the  occupation  or  en- 
joyment of  Real  Estate— Trespass  to  Beat  Property— Case— Nuisanoe— Waste. 

We  have  already  seen,*  when  treating  of  the  subject  of  nomi- 
nal damages,  that  every  unauthorized  entry  on  the  real  estate 
of  another,  whether  actual  injury  be  or  be  not  thereby  inflicted, 
lays  the  foundation  for  a  claim  to  at  least  nominal  damages.f 
80  says  the  Supreme  Court  of  Connecticut,  "  An  injury,  legally 
speaking,  consists  of  a  wrong  done  to  a  person,  or  in  other 
words,  a  violation  of  his  right.  For  the  vindication  of  every 
right  there  is  a  remedy.  When,  therefore,  there  has  been  a 
violation  of  a  right,  the  person  injured  is  entitled  to  an  action. 
If  he  is  entitled  to  an  action,  he  is  entitled  to  at  least  nominal 
damages,  or  else  he  would  not  be  entitled  to  a  recovery.  Such 
damages  are  given  in  order  to  vindicate  the  right  which  has 
been  invaded,  and  such  further  damages  are  awarded  as  are 
proper  to  remunerate  him  for  any  specific  damage  which  he 
has  sustained.  It  is  on  this  principle  that  a  person  may  sus- 
tain an  action  of  trespass  for  an  unauthorized  entry  on  his  land, 
although  he  show  no  actual  specific  damage  to  have  thereby 
accrued  to  him,  and  even  although  the  defendant  may  prove 
that  such  act  was  beneficial  to  the  plaintiff.":};  And  we  have 
also  considered  the  rules  of  compensation  where  the  possession 
of  real  property  has  been  wrongfully  withheld.  The  present 
division  of  our  subject  is  consequently  reduced  to  narrow  limits. 

*  Supra,  Ch.  II.,  46,  et  eeq.     So  in  Texas,  Carter  et  al.  w.  Wallace,  2  Texas  B., 

too. 

t*So  even  an  entry  on  the  plaintiff's  land  for  the  purpose  of  taking  away  the  de- 
fendant's own  property,  is  a  technical  trespass.  Heermance  vs.  Vernoy,  6  J.  B.,  5. 
Blake  **.  Jerome,  14  J.  B.,  406.  Bat  it  has  been  held  otherwise  in  Pennsylvania,  if 
the  chattel  was  wrongfully  taken  away.    Chambers  w.  Bedell,  2  Watts  A  S.,  226. 

X  Parker  vt.  Griswold,  17  Conn.,  288. 
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As  a  general  rule,  the  remedy  for  illegal  entries  upon  real 
estate  or  interference  with  its  enjoyment,  is  either  by  an  action 
of  trespass,  or  trespass  on  the  case,  or  proceedings  as  for  nui- 
sance ;  in  all  these  proceedings  the  rules  are  analogous,  and  the 
measure  of  damages  is  the  amount  of  injury  directly  resulting 
from  the  act  complained  of. 

It  is  well  settled  in  England,  and  generally  in  the  United 
States,  that  to  entitle  the  plaintiff  to  bring  an  action  of  tres- 
pass quwre  clauswm  fregit^  possession  in  fact  is  indispensable.* 
And  as  against  a  wrong  doer  bare  possession  is  sufficient,  f 

And  it  results  from  this  same  rule,  that  if  the  trespass  amount 
to  an  ouster  of  the  plaintiff,  he  can  recover  damages  only  for 
the  trespass  itself  or  first  entry,  for  though  every  subsequent 
wrongful  act  is  a  continuance  of  the  trespass,  yet  to  enable  the  I 

plaintiff  to  recover  damages  for  these  acts  there  must  be  a  re- 
entry.:): 

It  will  be  borne  in  mind,  in  the  consideration  of  the  present 
division  of  the  subject,  as  we  have  already  had  occasion  to  no- 
tice^ that  as  the  jury  in  actions  of  tort  are  not  restrained  to  the 

*  8  Wooddeson,  198, 194.  Bedingfleld  w.  Onslow,  8  Lev.,  209.  The  general  doc- 
trine that  trespass  quare  clausumf  regit  will  not  lie  by  lessor  out  of  possession  against 
a  stranger  for  an  injury  to  real  property,  is  well  settled  in  New  York.  Campbell  tw. 
Arnold,  1  J.  R.,  511.  Stuyvesant  «#.  Dunham,  9  J.  B.,  81.  Wiokham  w.  Freeman, 
18  J.  B.,  188.  Unless  where  the  plaintiff  shows  title  to  lands  not  in  the  actual  posses- 
sion of  any  one;  in  which  case  the  possession  follows  the  title.  Van  Rensselaer  w. 
Badcliff,  10  Wendell,  689.  Holmes  w.  Seely,  19  Wend.,  607 ;  and  so  in  Massachusetts, 
Lienow  w.  Ritchie,  8  Piok.,  285.  French  w.  Fuller,  28  Pick.,  104.  And  it  is  equally 
well  settled  in  Ohio,  Miller  vs.  Fuller,  4  Hammond's  Ohio  B.,  488.  And  in  Kentucky, 
Foster  vs.  Fletcher,  7  Monroe,  686.  Owings  vt.  Gibson,  2  A.  K.  Marsh,  515.  Canine 
v*.  Westerileld,  8  A.  K.  Marsh,  881.  In  Texas,  also,  a  lessor  cannot  maintain  an  action 
for  a  trespass  committed  on  the  leased  premises  while  in  possession  of  the  tenant ;  the 
lessee  alone  can  sue ;  Reynolds  w.  Williams,  1  Texas,  811.  In  the  ordinary  case  of 
carrying  on  a  farm  at  the  halves,  the  owner  is  not  so  far  divested  of  the  possession 
but  that  he  may  maintain  trespass  for  injury  to  the  inheritance ;  Cutting  m.  Cox,  19 
Verm.,  517.  And  if  the  plaintiff  have  the  right  of  property,  and  of  immediate  posses- 
sion, he  may  maintain  trespass  though  not  in  actual  possession ;  Mason  w.  Lewis, 
1  Iowa,  494 ;  Poole  vs.  Mitohell,  1  Hill,  S.  C,  404.  In  Connecticut,  it  has  been  decided 
that  a  plaintiff  in  trespass,  having  the  sole  and  exclusive  possession,  may  recover 
against  a  wrongdoer  the  whole  damage  done  by  him,  though  the  conveyance  from 
some  of  those  under  whom  he  claims  was  defective ;  Curtiss  vs.  Hoyt,  19  Conn.,  154. 

t  Chambers  vs.  Donaldson,  11  East,  66 ;  Graham  vs.  Peat,  1  East,  244;  First  Par- 
iah in  Shrewsbury  vs.  South,  14  Pick.,  297 ;  Branch  vs.  Doane,  18  Conn.,  288. 

X  Holcomb  vs.  Bowline,  Cro.  Eliz.,  640.  Monokton  vs.  Pashley,  2  Ld.  Baym.,  974. 
8.  C,  2  Salk.,  688.  Black.  Com.,  Lib.  III.,  210.  Case  vs.  Shepherd,  2  J.  Cases,  27. 
Holmes  vs.  Seely,  19  Wend.,  507 ;  and  so  in  Ohio,  Rowland  vs.  Rowland,  8  Ohio  Bn 
40 ;  and  in  Kentucky,  Shields  vs.  Henderson,  1  Lit.  Rep.,  289. 

$  Supra,  86. 
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fcmount  of  the  mere  pecuniary  lose  sustained  by  the  plaintiff, 
he  is  always  at  liberty  to  give  in  evidence  the  circumstances 
which  accompany  and  give  character  to  the  trespass.*  And  if 
the  act  be  malicious  or  oppressive,  exemplary  damages  may 
therefore,  be  recovered,  f  But  of  this  we  shall  have  occasion  to 
speak  more  fully  when  we  come  to  consider  the  rule  of  damar 
ges  in  regard  to  torts  in  general. 

We  have  also  seen  4  that  the  plaintiff  is  limited  to  the  im- 
mediate consequences  of  the  wrongful  act,  and  that  remote  dam* 
ages  are  not  allowed.§  In  Maryland,  however,  in  trespass 
quare  clausutn^  the  plaintiff  has  been  allowed  to  give  evidence 
of  damage  to  his  crop,  occasioned  by  reason  of  the  defendant 
driving  away  his  negroes.)  And  if  the  defendant,  while  a 
trespasser  on  the  plaintiff's  land,  commits  any  other  distinct 
trespass  for  which  a  separate  action  would  lie,  yet  such  acts 
of  trespass  and  their  consequences  may  be  alleged  and  proved 
in  aggravation  of  damages.  Thus  in  an  action  for  breaking 
and  entering  the  plaintiff's  house,  the  debauching  of  his  daugh- 
ter and  servant,  and  the  consequential  damages  to  the  plaintiff, 
may  be  laid  in  aggravation.^ 

So  in  trespass  for  the  entry  of  diseased  cattle,  damage  from 
infection  may  be  stated  in  aggravation,  and  so  in  Connecticut, 
in  an  action  of  trespass  qucvre  clau&um  f regit,  where  the  de- 
fendant's sheep,  while  trespassing  on  the  plaintiff's  land,  mingled 
with  his  sheep  and  communicated  to  them  a  dangerous  disease 
of  which  many  died,  it  was  held  that  the  plaintiff  might  re- 
cover for  the  loss  of  his  sheep  as  well  as  the  breach  of  his  close, 
and  that  the  defendant's  knowledge  of  the  existence  of  the  dis- 
ease might  properly  be  considered  by  the  jury  in  estimating 
damages.**  So  spoliation  or  asportation  of  trees  may  be  laid  as 
aggravation  in  this  form  of  proceeding.ff    And  the  value  of 

*  Startle's  Evidence,  vol.  ii.,  1114.    Trespass.    Damages. 

t  So  in  Alabama,  Mitchell  w.  Billingsley,  17  Ala.,  891. 

%  Snpra,  57,  et  seq. 

S  Loker  w.  Damon,  17  Pick.,  284,  and  supra,  94. 

I  Johnson  w.  Courts,  8  Har.  &  M'Hen.,  610. 

1  Starkie  on  Evidence,  vol.  ii.,  1114.  Bennett  «t.  Alcott,  2  T.  K.,  186.  The  rule 
is  the  same  in  Kentucky,  Wright  et.  Chandler,  4  Bibb,  422. 

**  Barnum  w.  Vandusen,  18  Conn.,  200. 

tt  Anderson  w.  Buckton,  Strange,  192.  Should  not  the  term  aggravation  be  lim- 
ited to  acts  of  malicious  insult  or  injury  accompanying  the  principal  transaction  ? 
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fruit-bearing  trees  is  to  be  estimated  with  reference  to  what 
they  are  worth  on  the  premises  in  their  growing  state,  and  not 
as  taken  np  and  removed  from  the  place.* 

So  the  value  of  growing  timber  is  what  it  was  worth  at  the 
place  where  it  stood  when  the  trespass  was  committed,  not  what 
it  would  have  been  worth  if  differently  situated  in  other  parts 
of  the  country  .f 

And  in  an  action  of  trespass  for  entering  upon  the  plaintiff 's 
close,  and  carrying  away  the  soil,  the  proper  measure  of  dam- 
ages has  been  held  by  the  English  court  of  Exchequer  to  be  the 
value  of  the  land  removed,  and  not  the  expense  of  restoring  the 
premises  to  their  original  condition.:): 

But  where  trespass  was  brought  for  breaking  and  entering 
the  plaintiff's  dwelling-house  and  taking  and  carrying  away 
certain  goods  and  chattels,  and  converting  and  disposing  of  the 
same  to  the  defendant's  use,  it  not  being  averred  that  the  chat- 
tels belonged  to  the  plaintiff,  the  judge  who  tried  the  cause 
directed  a  verdict  for  the  trespass  only,  and  on  a  motion  to  in- 
crease the  damages  this  was  held  right.§ 

Nor  will  the  damages  be  allowed  to  be  given  with  any  ref- 
erence to  the  defendant's  wealth  or  poverty,  and  if  evidence  to 
this  point  is  admitted,  the  verdict  will  not  be  allowed  to  stand.] 

Where  a  plaintiff  bad  a  right  of  action  against  defendant 
for  a  tortious  entry  by  the  latter  on  his  land  and  committing  a 
nuisance  thereon,  from  which  damages  ensued,  and  thereafter  a 
release  was  given ;  it  was  held  that  this  discharge  extinguished 
all  right  of  action  not  only  for  the  original  injury  and  damages 
up  to  the  time  the  release  was  given,  but  for  sill  future  damages. 
That  if,  however,  the  defendant  had  placed  the  nuisance  on  his 
own  land  and  the  plaintiff's  demand  was  for  consequential 
damage  only,  a  discharge  of  the  plaintiff  would  not  have  ex- 
tinguished the  right  of  action  for  future  damages.^ 

We  have  already  seen  that  where  the  injury  consists  in  im- 
properly flooding  the  land  of  another,  the  law  presumes  nomi- 

4 

*  Mitchell  w.  BillingBley,  17  Ala.,  891. 

i  Ivey  «*.  McQueen,  17  Ala.,  406. 

X  Jones  w.  Gooday,  8  Mees.  4b  Welen  149. 

$  Pritehard  *».  Long,  9  Meea.  &  Wels*,  666. 

|  Myers  <*».  Malcolm,  6  Hill,  292. 

1  Vedder  «t.  Vedder,  1  Denies  2&T» 
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nal  damages,  even  if  no  actual  damage  be  proved ;  and  so  if 
water  be  'wrongfully  diverted  from  a  mill,  or  a  water  course  be 
obstructed,  nominal  damages  will,  at  all  events,  be  awarded  * 

So  it  is  not  necessary  for  the  plaintiff  in  an  action  for  the 
diversion  of  a  water  course  to  show  that  he  has  sustained  specific 
damage  thereby ;  he  may  recover  notwithstanding  he  has  sus- 
tained no  actual  or  perceptible  injury .f 

In  Massachusetts,  where  an  action  was  brought  for  an  in- 
jury to  the  plaintiff's  mill,  by  causing  the  water  to  flow  back 
on  it,  the  judge  instructed  the  jury,  that,  if  the  plaintiff  proved 
his  mill  to  have  sustained  any  actual  perceptible  damage  in  con- 
sequence of  the  defendant's  act,  he  was  entitled  to  recover,  but 
that  for  a  theoretic  injury,  or  damage  to  be  inferred  from  the 
obstruction  of  the  water  by  the  defendant's  dam,  he  was  not 
answerable,  and  on  motion  for  a  new  trial  this  was  held  right.J 

The  principle  of  the  common  law  in  cases  of  this  kind,  as 
we  shall  see  hereafter,  in  regard  to  nuisances,  is  that  successive 
actions  can  be  brought  as  long  as  the  obstruction  exists,  and  in 
some  of  the  States  of  the  Union  an  attempt  has,  therefore,  been 
made  to  regulate  the  subject  by  statute.  So,  in  North  Caroli- 
na, an  act  was  passed  of  which  the  leading  feature  is  to  prevent 
any  action  being  brought  against  the  owner  of  a  mill  unless  it 
be  first  ascertained  on  petition,  by  the  verdict  of  a  jury,  that 
die  annual  damage  during  the  time  for  which  the  action  is  to 
be  brought,  amounts  to  the  sum  of  twenty  dollars  at  least.§ 

Where  two  or  more  mills  are  entitled  to  a  common  use  of 
water,  the  owner  of  the  upper  mill  must  afford  the  lower  mill 
a  fair  and  reasonable  participation  in  its  use.  If  the  injury  is 
trivial  the  law  will  not  afford  redress,  but  it  will  interpose  to 
prevent  the  lower  mill  being  rendered  useless  or  unproductive.  | 
And  in  a  case  of  this  nature,  the  Supreme  Court  of  New  York 
said,  that  the  defendants  were  liable  for  the  use  of  the  water 
beyond  their  relative  proportion,  and  that,  in  estimating  the 

*  Batman  «*.  Husaey,  8  Fairf.,  407.  Parker  tw.  Griavold,  17  Conn.,  288.  Branch 
«t.  Doane,  18  Conn.,  288. 

t  Parker  w.  Grbwold,  17  Conn.,  988.    Bowen  vs.  Hill,  1  Bing.  N,  C.,  649. 

X  Thompson  w.  Crooker,  9  Pick.,  69.  Sea  an  action  for  flooding  landa  in  Penn- 
sylvania, Bell  w.  Clintook,  9  Watte,  119. 

$  Gilliam  vt.  Canaday,  11  Iredell,  106. 

|  Wheaton's  Selwyn'a  Nisi  Prius,  vol.  iL,  1188.    Saokrider  «t.  Beers,  10  J.  BM  841. 
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damages,  the  jury  should  be  governed  by  this  principle ;  and 
the  damages  were  arrived  at  by  a  comparison  of  the  tolls  upon 
the  number  of  barrels  of  flour  actually  ground  by  the  plaintiff's 
mill,  compared  with  the  number  that  he  might  have  ground  if 
he  had  had  the  use  of  the  water  to  which  he  was  entitled.* 

In  a  recent  case  in  the  Queen's  Bench,  where  in  an  action 
of  trespass  for  entering  the  plaintiff's  close  and  destroying  a 
mill-dam,  the  defendant  justified  the  trespass  on  the  ground 
that  he  was  possessed  of  a  mill,  and  that  a  stream  of  water  of 
right  flowed  thereto,  and  that  the  plaintiff's  dam  obstructed  the 
flow  of  water  to  defendant's  mill,  it  was  asked  whether  the 
plaintiff  sought  to  recover  substantial  damages,  and  his  counsel 
not  declaring  such  to  be  the  case,  the  Lord  Chief  Justice  said 
that  the  action  was  brought  more  to  try  a  right  than  to  recover 
damages,  and  directed  the  defendant  to  begin ;  and  on  motion 
for  a  new  trial,  this  was  held  right. f 

In  Pennsylvania,  where  a  party  proceeded  in  the  common 
pleas  under  the  act  of  that  State,  to  obtain  the  right  to  enter 
on  land  of  a  third  party  to  make  a  railroad,  and  after  the  value 
of  the  land  of  the  plaintiff  was  fixed  upon,  but  before  judgment 
was  given,  proceeded  to  enter,  it  was  held  that  though  this  did 
not  excuse  the  trespass,  it  took  away  all  pretext  for  vindictive 
damages.:): 

It  is  settled  that  the  right  of  an  owner  of  lands  to  the  en- 
joyment thereof  is  qualified  by  the  rights  of  others.  He  may 
pursue  any  lawful  trade,  but  he  cannot  create  a  nuisance  to  the 
premises  of  another.  So  he  may  dig  a  canal,  but,  in  so  doing, 
he  has  no  right  to  blast  rocks  so  as  to  cast  them  upon  the  prem- 
ises of  a  third  party.  And  in  such  a  case,  where  the  plaintiff  does 
not  claim  exemplary  damages,  evidence  that  the  work  done  by 
the  defendant  was  performed  in  the  best  and  most  careful  man- 
ner, is  irrelevant  and  inadmissible^ 

There  is  a  class  of  cases  properly  belonging  to  this  branch  of 
our  subject,  where  actions  are  brought  by  reversioners  for  in- 
juries to  their  inheritance,  the  remedy  being  by  an  action 

*  Merritt  w.  Brinckerhoff,  17  J.  B.,  806.    See,  also,  Piatt  w.  Boot,  15  J.  K.,  818. 

t  Chapman  w.  Bawson,  April  15, 1846.    Jurist,  vol.  x.,  287. 

X  Harvey  vs.  Thomas,  10  Watts,  68. 

§  Hay  w.  Cohoea  Co.,  2  Comstock,  159.  Tremain  vt.  Cohoes  Co.,  8  Comstock,  168. 
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on  the  case,*  and  to  these  we  shall  again  allude  when  treat- 
ing of  the  subject  ot  waste.f  It  was  at  first  doubted,  wheth- 
er the  reversioner's  remedy  was  not  limited  to  the  case  of 
an  absolute  and  permanent  diminution  of  the  value  of  the  pro- 
perty, and  in  an  action  for  erecting  a  wall,  whereby  the  plain- 
tiff'slights  were  obstructed,  the  declaration  counting  for  the 
plaintiff  as  reversioner,  it  was  insisted  that  a  temporary  nui- 
sance could  not  be  an  injury  to  the  inheritance :  but  the  court 
held  otherwise,  being  of  opinion  that  an  action  might  be  brought 
by  the  tenant  in  respect  of  his  possession,  and  by  the  landlord 
or  reversioner  in  respect  of  his  inheritance,  for  the  injury  done 
to  the  value  of  it4 

And  it  is  now  well  settled  that,  if  the  act  complained  of 
works  any  injury  to  the  inheritance,  or  affects  in  any  way  the 
reversioner's  title,  the  law  will  remunerate  him  in  damages.§ 
But  as  it  is  evident  that  injuries  of  this  character  are  often  of  a 
nature  very  difficult  to  be  estimated,  the  courts  have  uniformly 
exhibited  great  caution  in  requiring  the  fact  of  damage  to  the 
reversionary  interest  to  be  clearly  established. 

Thus  it  is  held  that,  in  actions  of  this  nature,  it  must  be  dis- 
tinctly averred  in  the  declaration,  that  the  act  complained  of 
has  been  done  to  the  damage  of  the  reversion,  or  must  state  an 
injury  of  such  permanent  nature  as  to  be  necessarily  injurious 
to  the  reversion ;  and  where  a  verdict  was  obtained  on  a  de- 
claration alleging  that  the  defendant  had  constructed  a  wall  so 
as  to  overhang  the  yard  of  which  the  plaintiff  was  reversioner, 
and  to  produce  a  water  drip  in  the  yard,  but  without  alleging 
any  injury  to  the  plaintiff's  reversionary  estate  and  interest  in 
the  premises,  the  judgment  was  arrested  by  the  King's  Bench.) 


*  In  Massachusetts,  it  was  held,  previous  to  the  revision  of  the  statutes  of  that 
State,  that  the  owner  of  real  estate  in  the  possession  of  a  lessee,  other  than  at  will, 
could  not  maintain  trespass  for  an  injury  to  his  reversionary  interest,  and  that  case 
was  the  only  remedy ;  Lienow  «*.  Ritchie,  8  Pick.,  285 ;  but  if  the  lessee  were  at  will 
only,  it  was  held  that  trespass  would  lie.  Now,  however,  since  the  Revised  Statutes, 
C.  60,  $  26,  requiring  three  months'  notice  to  be  given  in  order  to  determine  estates  at 
will,  this  distinction  is  held  to  be  done  away,  and  case  is  considered  the  proper  reme- 
dy for  any  injury  to  the  landlord's  reversionary  interest  in  estates  at  will  as  well  aa 
others.    French  w.  Fuller,  28  Pick.,  104. 

t  Infra,  p.  149. 

t  Jesser  «.  Gilford,  4  Burr.,  2141. 

§  Shadwell  tw.  Hutohinson,  8  Car.  A  Payne,  615.    S.  C,  4  Car.  &  Payne,  888. 

I  Jaokson  vs.  Fisher,  1  Maule  &  Bel.,  284. 
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Bat  building  a  roof  with  eaves,  which  discharge  rain  water 
by  a  spout  into  the  adjoining  premises,  is  an  injury  for  which 
the  landlord  of  such  premises  may  recover  as  reversioner,  while 
they  are  under  demise,  if  the  jury  think  there  is  a  damage  to  the 
reversion.* 

So  again,  where  the  defendant  being  a  lessee  for  years,  with 
out  leave  opened  a  door  in  the  house  owned  by  the  plaintiff  as 
landlord,  and  the  jury  found  that  the  house  was  not  in  any  way 
weakened  or  injured  by  the  act,  the  court  refused  to  allow  a 
verdict  for  nominal  damages  to  be  entered,  and  directed  a  new 
trial  to  be  had  on  this  point,  saying,  "  We  cannot  say  that  the 
opening  of  the  door  in  this  case  affects  the  evidence  of  the 
plaintiff's  title.  That  is  a  question  of  fact."f  And  so  a  rever- 
sioner cannot  maintain  an  action  on  the  case  against  a  stranger 
for  merely  entering  upon  his  land  held  by  a  tenant  on  lease, 
though  the  entry  be  made  in  exercise  of  an  alleged  right  of 
way 4  So  again,  it  has  been  held  that  the  obstruction  of  a 
public  navigable  river  is  not  a  damage  to  a  reversioner  out  of 
possession  of  premises  abutting  thereon.§ 

Where  the  plaintiff  was  the  lessee  for  years  of  certain  prem- 
ises at  an  annual  rent,  with  liberty  to  dig  half  an  acre  of 
brick  earth  annually,  and  covenanted  that  he  would  not  dig 
more,  or  that  if  he  did  he  would  pay  an  increased  rent  of  £375 
per  half  acre,  being  after  the  rate  that  all  the  brick  earth  was 
sold  for,  and  a  stranger  dug  and  took  away  brick  earth; 
the  lessee  recovered  against  him  the  full  value  of  the  earth  dug 
on  the  ground  that  the  brick  earth  was  by  the  terms  of  the  lease 
sold  to  the  lessee,  as  well  as  that  the  tenant  would  be  liable  over 
for  the  waste  to  the  landlord ;  and  on  argument  this  was  held 
right.] 

We  come  next  to  the  subject  of  nuisances.  A  great  deal  of 
learning  will  be  found  in  the  books  as  to  the  precise  nature  of 
a  nuisance,  and  as  to  what  can  be  so  considered  and  treated. 
That  examination  would,  however,  fall  beyond  the  limits  of  this 
treatise.    "  Whatsoever,"  says  Blackstone,T  "  unlawfully  an- 

*  Tucker  vt.  Newman,  11  Ad.  &  Ell.,  40. 
t  Young  ««.  Spencer,  10  Barn.  &  Cres.,  145. 
X  Baxter  «*•  Taylor,  4  Barn.  &  Adol.,  78. 
S  Dobaon  w.  Blaokmore,  0  Q.  B.,  991. 
|  Atteraoll  v9.  Stevena,  1  Taunt.,  182. 
T  Book  UL,  Cb.  I.,  51. 
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noys  or  doth  damage  to  another,  is  a  nuisance,"  and  die  reme- 
dies for  private  nuisances  he  declares*  to  be  "an  action  on  the 
case  for  damages,  in  which  damages  only  are  recoverable,  and 
an  assize  of  nuisance  by  which  not  only  are  damages  recovered, 
but  the  nuisance  is  itself- abated.' Jf 

The  ancient  real  action  which  abated  the  nuisance,  is,  as 
will  be  readily  seen,  one  peculiar  in  its  character,  but  the  action 
on  the  case  which  simply  gives  damages  for  the  infringement  of 
the  plaintiff's  right,  falls  strictly  within  the  class  which  we  are 
now  considering  of  disturbances  of  the  enjoy  ment  of  real  estate, 
as  vindicated  in  the  ordinary  actions  of  trespass  or  case,  and 
the  measure  of  compensation  is  to  be  regulated  by  the  same 
principles.^ 

We  have  already  seen,§  that  if  the  nuisance  is  so  general  as 
to  be  a  common  or  public  nuisance,  the  remedy  is  by  indict- 
ment, not  by  private  suit  But  every  individual  who  suffers 
actual  damage  from  a  common  nuisance,  may  maintain  an  ac- 
tion for  his  own  particular  injury,  though  there  may  be  others 
equally  damnified.  It  is  essential,  however,  to  allege  and  prove 
special  damage.  So  it  was  very  early  held  in  England.  Thus 
in  an  action  for  stopping  up  a  highway,  "  All  the  court  agreed 
that  When  an  action  arises  from  a  public  nuisance,  there  must 
be  a  special  damage,  for  he  that  doeth  nuisance  is  punishable 
at  a  suit  of  the  public,  and  to  allow  all  private  persons  their  ac- 
tions, without  special  damage,  would  create  an  infinite  and  end- 
lqss  multiplicity  of  suits."  j 

80,  too,  in  this  country ;  "  If  a  person,"  said  the  learned 
Chancellor  Walworth,  in  the  Court  of  Errors  in  New  Tork,T 

•  Book  III.,  Ch.  18,  220, 

t  This  latter  remedy  has  been  in  New  York  retained  and  simplified,  (Kent's  Com- 
mentaries, vol,  iv.,  70,  in  note,)  by  the  provisions  of  the  Revised  Statutes,  (Part  III., 
ch.  v.,  title  4,  vol.  2,  258,)  which  prescribe  the  form  of  the  writ,  directing  the  jury  that 
inquires  of  the  nuisance,  if  they  find  for  the  plaintiff  to  assess  the  damages ;  and 
which  also  declare  that  the  judgment,  in  case  the  plaintiff  prevails,  shall  be  as  hereto- 
fore accustomed,  that  the  nuisance  be  removed,  and  that  the  plaintiff  recover  the  dam- 
ages occasioned  thereby. 

X  To  bring  an  assize  of  nuisance,  it  was  necessary  that  the  plaintiff  should  show  a 
freehold  estate  in  the  premises ;  but  in  the  action  on  the  case,  it  is  only  necessary  to 
prove  that  he  is  in  possession.  Cornea  w.  Harris,  1  Comstock,  228.  The  remedy  by 
assize  of  nuisance  has  long  been  obsolete  in  England,  and  there  is  said  to  have  been 
but  one  such  writ  prosecuted  in  New  York.    Eintz  w.  McNeal,  1  Denio,  486. 

S  Supra,  82  and  84,  and  eases  cited* 

I  Iveson  «t.  Moore,  1  Balk.,  15. 

1  Lansing  w.  Smith,  4  Wend.,  9.   Bee,  also,  to  B.  P.,  laniing  «t.  Wtowall,  5  Do- 
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"  sustains  no  damages  by  the  erection  of  a  nuisance,  whether 
direct  or  consequential,  but  that  which  the  law  presumes  every 
citizen  to  sustain  because  it  is  a  common  nuisance,  no  action 
will  lie ;  but  every  individual  who  receives  actual  damage  from 
a  nuisance,  may  maintain  a  private  suit  for  his  own  injury, 
although  there  may  be  many  others  in  the  same  situation."* 
It  has  been  questioned  whether  the  injury  from  a  nuisance  to 
authorize  a  private  suit  must  be  direct,  or  whether  a  consequen- 
tial injury  would  suffice,  but  it  seems  now  settled  that  it  is  suf- 
ficient if  peculiar  or  special  damage  result  therefrom,  though  it 
be  consequential  and  not  direct.  So,  where  in  consequence  of 
the  defendants  mooring  a  barge  across  a  canal  the  plaintifls 
were  obliged  to  carry  their  goods  overland.f  But  a  claim  for 
damages  against  a  turnpike  company,  arising  from  the  plaintiffs 
not  attempting  at  certain  times  to  travel  a  public  highway  be- 
cause of  its  general  badness,  is  hypothetical,  and  does  not  con- 
stitute such  peculiar  damage  as  to  give  a  private  action  for  a 
public  nuisance.j: 

And  in  Connecticut,  where  the  grievance  complained  of 
consisted  in  the  erection  by  the  defendant  of  a  dam  in  a  public 
navigable  creek,  by  means  of  which  the  plaintiff  was  prevented 
from  passing  along  such  creek  from  his  residence  above  to  the 
land  below,  and  the  converse,  it  was  held  that  such  obstruction 
was  not  the  subject  of  a  private  action .§ 

The  general  principle  which  we  have  heretofore  considered! 
limiting  liability  for  damages  to  those  consequences  of  the  act 
complained  of,  which  a  due  exercise  of  caution  could  not  avoid 
or  obviate,  has  been  applied  to  nuisances,  and  it  is  well  settled, 


nio,  218.  Dougherty  vs.  Bunting,  1  Band.  Sup.  Ct.  Rep.,  1 ;  and  Bee,  also,  First  Bap- 
tist Church  vt.  Sch'y  &  Troy  B.  B.,  5  Barb.  S.  C.  B.,  79.  Irwin  vs.  Dixon,  9  Howard, 
10.  See  the  subject  considered  in  Dobson  vs.  Blackmore,  9  Q.  B.,  991 ;  where  it  is 
held  that  the  obstruction  of  a  public  navigable  river  is  not  a  damage  to  a  reversioner  out 
qf  possession  of  premises  abutting  thereon.  So  in  regard  to  mandamus,  if  a  nuisance  is 
not  more  injurious  to  the  relators  than  to  the  inhabitants  at  large,  the  remedy  is  only 
by  indictment.    Councils  of  Beading  vs.  Commonwealth,  11  Penn.  State  B.,  196. 

*  See  People  vs.  Corporation  of  Albany,  11  Wend.,  589,  to  same  point.  Allen  vs. 
Ormond,  8  East,  4,  and  Story  vs.  Hammond,  4  Ohio,  876.  Simpson  vs.  Seavy,  8  Green- 
leaf,  188.  City  of  Georgetown  vs.  Alexandria  Canal  Co.,  12  Peters,  91.  In  South  Car- 
olina, see  Carey  vs.  Brooks,  1  Hill's  Rep.,  865. 

t  Bose  vs.  Miles,  4M.&  S.,  101. 

X  Baxter  vs.  Winooski  Turnpike  Co.,  22  Verm.,  114. 

%  Beeley  vs.  Bishop,  19  Conn.,  128. 

|  Supra,  98. 
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that  to  entitle  the  plaintiff  to  an  action  for  damages  resulting 
from  this  cause,  he  must  be  able  to  show  that  he  acted  with 
common  and  ordinary  caution,  or,  at  all  events,  that  his  want 
of  care  has  not  increased  the  injury.  So  in  the  King's  Bench, 
where  the  plaintiff,  who  was  riding  violently  on  a  public  high- 
way, was  thrown  down  and  injured  by  means  of  an  obstruction 
placed  there  by  the  defendant,  it  was  proved,  that  if  the  plain- 
tiff had  not  been  riding  very  hard  he  might  have  seen  the  ob- 
struction and  avoided  it,  and  on  this  ground  he  failed  to  recover, 
Lord  Ellenborough  saying,  "  a  parly  is  not  to  cast  himself  upon 
an  obstruction  which  has  been  made  by  the  fault  of  another, 
and  avail  himself  of  it,  if  he  do  not  himself  use  common  and 
ordinary  caution  to  be  in  the  right ;  one  person's  being  in  the 
fault  will  not  dispense  with  another's  using  ordinary  care  for 
himself"*  And  the  same  principle  has  been  recognized  in 
various  cases  in  England  and  in  this  country. f  We  shall  have 
occasion  to  consider  this  subject  again  when  we  come  to  speak 
of  the  measure  of  damages  in  cases  of  trespass  generally 4 

In  a  case  in  Massachusetts,  where  an  action  on  the  case  was 
brought  for  a  nuisance  upon  the  plaintiff's  land,  occasioned  by 
the  discharge  of  impure  water  from  the  defendant's  brewery 
into  the  plaintiff's  clay  pits,  through  a  drain  which  the  defend- 
ant dug  from  his  premises  to  those  of  the  plaintiff,  it  appeared 
that  the  water  had  become  so  stagnant  and  offensive  as  to  be 
complained  of  as  a  nuisance,  and  that  the  Boston  board  of 
health  had  ordered  one  of  the  clay  pits  to  be  filled  up  by  the 
plaintiff;  and  it  was  held  that  the  expense  of  filling  up  the  pit 
should  be  included  in  the  assessment  of  damages.§ 

In  Pennsylvania,  it  has  been  decided  that  in  an  action  on 
the  case  for  a  nuisance,  the  defendant  could  not  be  made  liable 
for  an  erroneous  opinion  that  a  dam  erected  by  him  was  in  pro- 
per order  for  the  passage  of  vessels.) 

In  the  same  State  consequential  injuries  to  property  to 

*  Butterfleld  vs.  Forrester,  11  East,  60.    Carlisle  «.  Holton,  8  La.  Ann.  B.,  48. 

t  Flower  vs.  Adam,  2  Taunt.,  814.  Smith  vs.  Smith,  2  Pickering,  621.  Whea- 
ton's  Selwyn's  Nisi  Prius,  vol.  ii.,  1189.  The  doctrine  of  Butterfleld  vs.  Forrester,  was 
expressly  recognized  by  the  English  Court  of  Exchequer,  in  Bridge  vs.  The  Grand  J. 
B.  Co.,  8  Mees.  &  Wels.,  246 ;  and  Davies  «i.  Mann,  10  Mees.  &  Wels.,  545. 

t  Post,  Ch.  XVIII. 

$  Shaw  vs.  Cummiskey,  7  Pick.,  76. 

I  Bonsh  vs.  Walter,  10  Watts,  86. 
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which  a  private  alley  is  not  appurtenant,  are  inadmissible  in  ev- 
idence in  an  action  for  a  nuisance  destroying  the  use  of  the 
alley.* 

"  Every  continuance  of  a  nuisance  is  held  to  be  a  fresh  one, 
and  therefore  a  fresh  action  will  lie."f  "  And,"  says  Black. 
stone,:):  speaking  of  the  same  subject,  "  very  exemplary  dama- 
ges will  probably  be  given  i£  after  one  verdict  against  him, -the 
defendant  has  the  hardiness  to  continue  it."§  On  this  ground, 
that  suit  can  be  brought  toties  quaUes^  it  has  been  decided,  that 
in  an  action  on  the  case  for  a  nuisance,  damages  sustained  sub- 
sequent to  the  bringing  of  the  action,  are  not  recoverable.] 

In  regard  to  permanent  or  continuing  nuisances,  it  has  been 
questioned  how  far  the  defendant  is  liable  after  he  has  parted 
with  the  possession  of^  or  the  title  to,  the  premises.  As  a  gene- 
ral rule,  the  erector  of  the  nuisance  is  answerable  for  the  con- 
tinuance of  it,  not  only  where  he  has  demised  the  property  with 
nuisance  on  it,  reserving  rent,  but  where  the  erection  was  made 
on  the  land  of  another,  and  though  he  has  no  right  to  enter  for 
the  purpose  of  removing  it.^"  On  this  point  it  has  been  held  in 
New  York,  that  where  the  defendant  has  conveyed  the  lands 
on  which  the  nuisance  had  been  placed  by  him,  and  surrender- 

*  Commissioners  of  Kensington  «*.  Wood,  10  Penn.  State  B.,  98. 

1 8  Block.  Com.,  280.  Vedder  ««.  Vedder,  1  Denio,  867.  So,  also,  in  New  Jersey, 
Delaware  <fc  Baritan  Canal  Co.  w.  Wright,  1  Zabriskie,  469. 

%  Book  III.,  Ch.  18. 

%  "If  a  party,  against  whom  a  verdict  in  an  action  of  this  kind  has  been  recovered 
does  not  abate  the  nuisance,  another  action  may  be  brought  for  continuing  the  nui- 
sance, in  which  the  jury  will  be  directed  to  give  large  damages." — Wheaton'a  Selwyn's 
•  Nisi  Prius,  vol.  ii.,  1141. 

|  Duncan  «t.  Markley,  1  Harper,  876.  Blount  «t.  McConniok,  8  Denio,  888 ;  and 
Vide  supra,  105  and  107,  as  to  damages  resulting  from  nuisances  after  suit  brought. 
And  see,  to  S.  P.,  Thayer  vt.  Brooks,  17  Ohio,  489. 

IT  Bosewell  w.  Prior,  18  Mod.,  68S ;  1  Lord  Baym.,  718 ;  and  8  Salk.,  460, 8.  C. 
Thompson  w.  Gibson,  7  Mees.  A  W.,  456.  Holmes  w.  Wilson,  10  A.  &  &,  508.  Sta- 
ple vs.  Spring,  10  Mass.,  74.  Fish  vs.  Dodge,  4  Denio,  811.  But,  though  there  is  a 
legal  obligation  to  discontinue  a  trespass  or  remove  a  nuisance,  no  such  obligation  lies 
on  a  trespasser  to  replace  what  he  has  pulled  down  or  destroyed  upon  the  land  of  an- 
other, though  he  is  liable  in  trespass  to  compensate  in  damages  for  the  loss  sustained. 
Therefore,  where  the  owner  of  a  ooal  mine  excavated  as  far  as  the  boundary,  and  con- 
tinued the  excavation  wrongfully  into  the  neighboring  mine,  leaving  an  aperture  in  the 
coal  of  that  mine,  through  which  water  passed  and  did  damage,  held  that,  though  the 
party  excavating  was  liable  in  trespass  for  breaking  into  the  neighboring  mine,  he  was 
not  liable  in  case  for  omitting  to  dose  up  the  aperture  on  his  neighbor's  soil,  though 
continuing  damage  resulted,    degg  w.  Dearden,  18  Q.  B.,  575. 
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ed  the  possession  to  his  grantee,  before  the  time  when  the  plain- 
tiff acquired  title  or  possession  of  the  lands  which  were  subse- 
quently injured,  and  without  any  covenant  of  warranty,  or 
agreement  to  uphold  the  grantee  in  the  occupancy  of  the  prem- 
ises, no  action  will  lie  against  such  former  owner  and  erector 
of  the  nuisance.  But  though  the  defendant  is  out  of  possession 
at  the  time  the  injury  was  committed,  and  another  person  has 
the  entire  possession,  still,  if  the  defendant  was  the  erector  of 
the  nuisance,  and  owner  of  the  premises,  and  under  any  agree* 
ment  to  uphold  the  occupant  in  possession,  or  if  he  have  con- 
veyed the  premises  with  warranty,  the  action  will  lie  against 
him  on  the  ground  that,  by  such  relation  with  the  occupant,  he 
has  affirmed  the  continuance  of  the  nuisance,  and  that  it  may 
be  said  to  be  a  continuance  by  himself,  and  in  such  case  he  is 
liable,  of  course,  for  damages  subsequent  to  the  conveyance  and 
down  to  the  commencement  of  the  suit.* 

Injuries  to  real  estate  are  sometimes  redressed  by  actions  of 
trespass  de  bonis  asportatis,  or  trover,  as  in  the  case  of  coal  mines, 
or  destruction  of  growing  trees  ;f  but  this  class  of  cases  will  fall 
most  properly  under  the  head  of  torts  to  personal  property. 

It  would  be  improper,  while  speaking  of  trespasses  to  real 
property,  to  omit  mention  of  the  right  given  by  the  English 
law  to  distrain  beasts  doing  damage,  or  in  the  old  Norman 
French,  "  damage  feasant."  The  right  is  strictly  limited  to 
the  time  when  the  beasts  are  actually  committing  the  trespass  - 
"  the  beasts  must  be  damage-feasant  at  the  time  of  the  dis- 
tress, and  if  they  were  damage-feasant  yesterday  and  again  to- 
day, they  can  only  be  distrained  for  the  damage  they  are  do- 
ing when  they  are  distrained.  And  if  many  cattle  are  doing 
damage,  a  man  cannot  take  one  of  them  as  a  distress  for  the 
whole  damage,  but  he  may  distrain  one  of  them  for  its  own 


»  Blunt  m.  Aikin,  15  Wendell,  622.  Waggoner  w.  Jennaine,  8  Denio,  806.  Sta- 
ple w.  Spring,  10  Mass.  Rep.,  72,  77.  Angell  on  Water-oourses,  162,  and  eases  there 
cited.  A  subsequent  purchaser  of  premises  injured  by  a  nuisance  erected  previous  to 
his  purchase,  has  a  remedy  for  the  injury  occasioned  by  the  continuance  of  the  nui- 
sance.   Brady  w.  Weeks,  8  Barb.  S.  C.  B.,  167. 

t  So  where  a  reversioner  brought  trover  against  his  tenant  for  cutting  some 
branches  off  of  the  trees  growing  on  the  demised  dose,  it  was  held  that  the  plaintiff  was 
entitled  to  nominal  damages,  though  no  proof  of  the  value  was  given  at  the  trial.  Cot- 
term  w.  Hobby,  4  Burn.  &  Ores.,  465.  See  Wild  et.  Holt,  9  Mees.  &  Wels.,  672.  Mor- 
gan w.  Powell,  8  Q.  B.  Sep.,  278.  Martin  vs.  Porter,  5  Mees.  &  Wels.,  851 ;  and  Vide 
Post,  Ch.  XXII. 

10 
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damage,  and  bring  an  action  of  trespass  for  the  damage  done 
by  the  rest"* 

Another  class  of  injuries  to  real  estate,  according  to  most 
of  the  systems  which  derive  their  origin  from  the  English 
jurisprudence,  is  taken  under  the  special  protection  of  the  stat- 
ute law,  and  redressed  by  the  infliction  of  double  or  treble 
damages ;  but  of  these  we  shall  speak  when  we  come  to  the  sub- 
jact  of  damages  as  regulated  by  statutes. 

We  close  this  subject  with  the  consideration  of  Waste. 

"  Waste,  vastum,"  says  Mr.  Justice  BlackBtaae,f  "  is  a  spoil 
or  destruction  in  houses,  gardens,  trees,  or  other  corporeal  he- 
reditaments, to  the  disherison  of  him  that  hath  the  remainder, 
or  reversion  in  fee  simple,  or  fee  tail." 

This  subject  might,  perhaps,  be  classed  among  actions  for 
the  recovery  of  real  estate,  but  as  the  proceeding  does  not 
always  result  in  a  change  of  the  property,  I  have  thought  it 
more  properly  classified  among  suits  brought  for  interferences 
with  its  enjoyment. 

The  punishment  for  waste  was  by  common  law,  and  by  the 
statute  of  Marlbridge, %  only  single  damages,  but  by  the  statute 
of  Gloucester^  it  was  provided  that  the  tenants  therein  men- 
tioned should  forfeit  the  place  wasted,  and  treble  damages  to 
him  that  had  the  inheritance. 

At  common  law  the  action  of  waste  lay  against  tenants  in 
dower  and  guardians,  and  the  better  opinion  seems  to  be  that 
it  also  lay  against  a  tenant  by  the  courtesy  ;|  but  by  the  stat- 
ute of  Marlbridge  and  the  statute  of  Gloucester,  above  referred 
to,  it  was  given  against  every  person  holding  a  lease  for  life  or 
lives,  or  for  years ;  and  by  the  latter  act,  the  damages  which 
before  were  single,  were  in  the  cases  specified  in  that  stat- 
ute trebled.^ 

*  HoBkins  v$.  Bobbins,  9  Saund.,  887.  Vesper  v$.  Edwards,  IS  Mod.,  660.  dem- 
ent vs.  Milner,  8  Esp.,  95.    Wormer  «#.  Biggs,  2  Oar.  &  Kir.,  81. 

f  Comment.,  Book  II.,  Ch.  18, 1 6,  381.  See,  also,  the  Common  law  with  regard 
to  Waste,  very  learnedly  expounded  by  Lord  Chief  Justice  Byre,  in  Jefferson  t*.  Bish- 
op of  Durham,  1  Bor.  &  Pull.,  180;  and  Story's  Equity  Juris.,  $  909. 

%  58  Hen.  HI.,  Ch.  88. 

1 6  Bdw.  I.,  Ch.  6. 

|  Bayer  on  Damages,  Ch.  7,  89.  8  Inst,  899,  806, 146,  800.  Bl.  Com.,  II.,  988, 
Ch.18. 

IT  SMuUtm  d4  Uaribmy.  Statutes  made  at  Marlbridge,  62  Hen.  in.,  A.  D.  186T, 
ohap.  88.    "  Also,  Fermors  during  their  terms  shall  not  make  waste,  Ac.,  Ac,    *   • 
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Damages  were  not,  however,  recoverable  for  waste  com- 
mitted pending  the  suit,  and  these  were  given  in  an  action  of 
estrepement.* 

In  New  York,  an  action  for  waste  is  given  by  statutef  against 
guardians,  tenants  by  the  courtesy,  tenants  in  dower,  for  life  or 
years,  or  their  assigns ;  and  by  the  same  statute,  if  default  be 
made,  or  if  any  issue  of  fact  is  awarded,  "  the  jury  that  inquire 
of  the  waste  done,  shall  also  assess  the  damages  occasioned 

thereby." 

If  the  action  be  brought  by  any  other  than  a  tenant  in  com- 
mon or  joint  tenant,  the  plaintiff  recovers  the  place  wasted,  and 
treble  the  damages  assessed  by  the  jury.  If  it  be  brought  by 
a  tenant  in  common,  or  joint  tenant,  against  his  co-tenant,  the 
plaintiff  may  elect  to  take  treble  damages  or  to  have  partition 
of  the  premises ;  and  in  case  he  elects  the  latter,  the  object  is 
to  be  effected  by  actual  partition  or  sale,  and  in  either  case  the 
single  damages  found  by  the  jury  are  to  be  deducted  from  the 
defendant's  share, % 

Damages  were  not  recoverable  at  common  law,  as  we  have 
said,  for  waste  committed  pending  the  action  of  waste ;  and 
this  is  provided  for  by  the  same  statute  which  declares,  that 
after  the  commencement  of  any  action  for  the  recovery  of  land 
or  for  its  possession,  the  court  may,  by  order,  restrain  the  de- 
fendant from  committing  waste ;  but  in  the  action  of  waste 
itself,  the  positive  language  of  the  above  provision,  probably 
goes  far  enough  to  give  damages  for  waste  committed  pending 
the  suit. 

The  effect  of  this  statute§  has  been  said  to  be  to  give  the 
Supreme  court  the  same  power  to  restrain  and  prevent  waste, 


which  thing  if  they  do,  and  thereof  be  convicted,  they  shall  yield  fuU  damage,  and 
shall  be  punished  by  amerciament  grievously." 

Statute,  Qloucestr*.  Statutes  made  at  Gloucester,  6  Edw.  I.,  A.  B.  1278.  "It  is 
provided,  also,  that  a  man  from  henceforth  shall  have  a  writ  of  waste,  Ac.,  against  him 
that  holdeth  by  law  of  England,  or  otherwise,  for  term  of  life  or  for  term  of  years,  or  a 
woman  in  dower.  And  he  whieh  shall  be  attainted  of  waste  shall  leese  (perde)  the 
thing  that  he  hath  wasted,  and  moreover  shall  recompense  thrice  so  much  as  ike  waste 
ekaUU  taxed  aL" 

*  Bayer  on  Damages,  Ch.  7,  84. 

1 8  B.  8.,  885,  Part  III.,  Ch.  V.,  Tit  5. 

X  By  1  B.  8.,  141,  2d  edition,  remaindermen  and  reversioners  may  bring  waste, 
notwithstanding  an  intervening  estate  for  yean. 

%  Savage,  J.,  in  the  People  vs.  Alberty,  11  Wend.,  102. 
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which  is  exercised  by  the  court  of  Chancery,  and  in  this  case, 
and  in  another,*  it  was  held  that  the  order  might  be  made  ex 
parte.  And  in  a  later  case,f  it  has  been  said  to  be  a  copy  of 
the  statute  of  Marlbridge4 

Independent  of  the  statute,  however,  there  is  no  doubt  that 
an  action  on  the  case  can  always  be  maintained,  in  which 
the  party  injured  will  recover  the  damages  which  he  has  act- 
ually sustained.§  In  such  a  proceeding,  however,  the  forfeiture 
of  the  place  wasted  is  waived,  %t  least  as  far  as  the  proceeding 
itself  is  concerned. 

The  question  whether,  as  matter  of  law,  waste  has  been 
committed,  is  very  closely  connected  with  the  question  of  dam- 
ages in  this  action,  and  on  this  point  many  cases  have  been 
decided.  But  the  inquiry  does  not  come  properly  within  the 
scope  of  the  present  work.  | 

In  Massachusetts,  treble  damages  are  given  for  waste,  and 
theymay  be  recovered  in  an  action  of  debt.T"  And  the  statute  of 
Gloucester,  in  regard  to  waste,  has  been  declared  to  be  a  part 
of  the  law  of  the  state,  except  with  regard  to  tenants  in  dower  .** 

"  It  is  common  learning,"  said  Heath,  J.,  in  the  English 
Common  Pleas,ft  "  that  every  lessee  of  land,  whether  for  life 
or  years,  is  liable  in  an  action  of  waste  to  his  lessor  for  all  waste 
done  on  the  land  in  lease,  by  whomsoever  it  may  be  commit- 
ted." And  this  has  been  recently  recognized  in  New  York.+t 
And  so  where  land  had  been  demised  to  the  plaintiff  at  an  an- 
nual rent,  for  years,  with  liberty  to  dig  half  an  acre  of  brick 
earth  annually,  and  the  lessee  covenanted  that  he  would  not 
dig  more,  or  if  he  did,  that  he  would  pay  an  increased  rent  of 
£375  per  half  acre,  "  being  after  the  same  rate  that  the  whole 


♦  Burt  vs.  Phillips,  8  Wend.,  428. 

t  By  Nelson,  J.,  in  CarriB  vt.  Ingalls,  12  Wend.,  70. 

%  Afl  to  esfrepement  of  waste  in  Pennsylvania,  see  Dickinson's  Lessee  w .  Nichol- 
son, 2  Yeates,  281. 

$  Winship  vs  Pitts,  8  Paige,  250. 

|  For  cases  of  this  nature,  see  Comyn's  Digest,  tit.  Waste;  Harrison's  Digest; 
and  Livingston  «s.  Reynolds,  26  Wend.,  115. 

^  Beed  vs.  Davis,  9  Pick.,  514. 

**  Sackett  vs.  Sackett,  8  Pick.,  809.  See  Paddleford  vs.  Paddleford,  7  Pick.,  152, 
and  particularly  as  to  what  is  waste.  In  Pennsylvania,  as  to  what  is  waste,  see  Hast- 
ings vs.  Crunckleton,  8  Yeates,  261,  and  Shult  vs.  Barker,  12  S.  &  B.,  272. 

t+  Attersoll  vs.  Stevens,  1  Taunt.,  182  and  198. 

XX  Cook  vs.  Chamt)lain  Transportation  Co.,  1  Denio  B.,  91. 
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brick  earth  was  sold  for,"  and  a  stranger  dug  and  took  away 
brick  earth,  it  was  held  that  the  lessee  should  recover  of  him  the 
full  value  of  it,  on  the  ground  that  the  brick  earth  was,  by  the 
terms  of  the  lease,  sold  to  the  tenant,  as  well  as  that  he  would 
be  liable  over  for  the  waste  to  his  landlord. 

In  the  action  of  waste  it  was  originally  necessary,  in  order 
to  entitle  the  plaintiff  to  judgment,  that  the  damages  found 
should  be  something  more  than  nominal ;  and  the  sum  of  three 
shillings  and  four  pence  appears  to  have  been  arbitrarily  fixed 
on  as  the  minimum  of  damage  which  would  authorize  a  party  to 
bring  such  action.*  This  doctrine  has  been  in  England  ex- 
tended to  the  action  on  the  case  for  injury  to  the  reversion, 
though  not  in  reason  applicable.!  The  commutation  was  orig- 
inally introduced  on  the  ground  that  in  the  action  of  waste,  the 
place  wasted  was  forfeited,  and  it  was  thought  not  just  that 
the  tenant  should  forfeit  his  estate  for  every  trifling  act  of  waste ; 
but  in  actions  for  injuries  to  the  revisionary  interest,  the  in- 
jury complained  of  may  be  merely  that  the  act  in  question, 
will  perhaps  be  afterwards  relied  on  as  evidence  of  the  ten- 
ant's absolute  property  in  the  tenement ;  here  the  object  of 
the  action  is  simply  to  assert  the  reversioner's  right  of  property, 
and  not  to  recover  damages.^ 

Case  lies  by  reversioner  against  one  who  erects  a  dam  ou 
the  adjacent  land  and  backs  the  water  on  the  plaintiff's  mill 
race.§  But  this  branch  of  our  subject  I  have  already  consider- 
ed, when  treating  of  suits  brought  by  reversioners. 

"Waste  is  well  known  by  the  name  of  degradations  in  the 
French  law,  and  it  will  be  found  treated  of  in  the  Code  Civil 
under  the  proper  head.] 

*  Gov't  of  Harrow  School  m.  Alderton,  2  B.  &  P.,  88. 

t  Rigg  vs.  Parsons,  cited  2  East,  156. 

X  Pindar  w.  Wads  worth,  2  East,  164.  V.  Redfern  vs.  Smith,  8  Moo.,  448 ;  1  Bing., 
SS2 ;  S  Bing.,  262.    Gibbons  on  the  Law  of  Dilapidation  and  Nuisances,  78. 

$  Ripha  vs.  Sergeant,  7  Watts.  &  Serg.,  9. 

|  See  the  titles  of  UsitfruU,  Art  678,  et  seq.  et  Le  Control  ds  Louags,  Art.  1708, 
et  seq.  Under  the  first  head  are  stated,  with  great  care,  the  precise  acts  which  the 
usufructuary  can  do  without  committing  waste. 

I  am  favored  by  the  Hon.  K  Fitch  Smith,  first  Judge  of  the  Ontario  Common 
Pleas,  with  the  report  of  the  following  case  decided  by  him.    Nottingham  vs.  Osgood. 

I.  In  an  action  on  the  case  in  nature  of  waste,  where  the  Court  on  the  trial  in- 
structed the  jury  on  the  subject  of  damages,  to  "inquire  whether  by  reason  of  the 
additions  and  alterations  made  by  the  defendant,  the  premises  were  rendered  less  or 
more  valuable;  if  less  Taluable  by  reason  thereof  then  the  plaintiff  would  be  entitled 
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The  question  of  the  measure  of  damages  for  waste  commit- 
ted by  tenants  often  arises  in  actions  of  covenant  brought  on 
the  lease,  and  we  may  have  occasion  to  recur  to  the  subject 
when  we  come  to  consider  personal  actions  of  this  class. 

to  recover  the  actual  damage  he  had  sustained,  to  be  ascertained  by  the  jury  from  all 
evidence  in  the  cause ;  but  if,  from  the  evidence,  the  jury  should  be  satisfied  that  the 
premises,  by  reason  of  such  alterations  and  erections,  were  in  point  of  feet  more  valu- 
able ;  that,  then,  although  the  act  of  the  defendant  was  a  technical  wrong,  yet  that  the 
plaintiff,  under  such  circumstances,  would  only  be  entitled  to  nominal  damages."  Held 
erroneous,  and  for  that  reason  a  new  trial  ordered. 

II.  Where  a  tenant,  during  the  continuance  of  his  term,  made  material  and  essen- 
tial alteration  of  the  buildings,  and  erected  additions  without  the  consent  of  his  land- 
lord— held  that  he  was  not  entitled  to  any  remuneration  for  the  materials  and  erec- 
tions, even  although  the  general  value  of  the  premises  were  thereby  enhanced,  upon 
the  principle  that  the  act  being  tortious,  he  could -not  claim  any  benefit  or  remuneration 
for  his  own  wrong. 

III.  In  an  action  on  the  case  in  the  nature  of  waste,  the  jury,  in  estimating  the 
damages,  are  not  to  take  into  consideration  whether  the  general  value  of  the  premises 
have  been  enhanced  or  depreciated  by  reason  of  the  act  of  the  defendant,  but  simply 
whether  they  are  depreciated  as  to  the  plaintiff.  In  suoh  action,  on  estimating  the 
plaintiff's  damages,  where  the  alterations  and  changes  made  by  the  tenant  are  of  such 
a  nature  as  to  admit  of  the  premises  being  restored  to  their  condition  at  the  time  of  the 
demise,  the  jury  may  take  into  consideration  what  sum  would  be  equivalent  to  the 
costs  and  expenses  incident 'to  the  restoration  of  the  demised  premises  to  their  original 
state  at  the  time  of  the  demise.  Under  a  declaration  properly  framed  for  that  purpose, 
if  the  premises  are,  at  the  time  of  their  surrender,  by  the  act  of  the  defendant  rendered 
untenantable,  the  jury  may  also  take  into  consideration  the  value  of  the  rent,  or  the 
use  of  the  premises,  for  such  period  of  time  as  would  be  requisite  to  put  them  in  a  ten- 
antable  state. 

IV.  If  the  changes  amount  to  a  total  destruction  of  any  port  of  the  demised  pro- 
perty, suoh  as  shade  trees  and  ornamental  shrubbery,  the  jury  may  also  take  into  con- 
sideration the  actual  value  of  the  property  totally  destroyed,  with  reference  to  their 
original  state  and  condition  at  the  time  of  the  demise,  and  their  value  to  the  owner  of 
the  reversion. 

In  Tennessee,  where  land  is  sold  at  execution  sale,  and  the  purchaser  takes  pos- 
session, and  the  land  is  redeemed,  the  owner  is  not  entitled  to  rent  or  damages  for 
waste  before  the  redemption,  but  he  is  entitled  to  rent  for  the  time  he  was  wrongfully 
kept  out  of  possession  after  redemption.    Kannon  vs.  Pillow,  7  Humphreys,  281. 

"Though  a  disseisee  may  have  his  action  of  trespass  qwredau*wnfr4git  against 
the  disseisor  for  the  injury  done  by  the  disseisin,  at  which  time  the  plaintiff  was  seised 
of  the  land,  he  cannot  have  it  for  any  act  done  after  the  disseisin  until  he  gain  posses- 
sion by  reentry;  and  then  he  may  maintain  it  for  the  intermediate  damage  done,  for, 
after  his  reentry,  the  law,  by  a  kind  of  jus  pottUminti,  supposes  the  freehold  to  have 
all  along  continued  in  him."  Black.  Com.,  8, 210.  Kent's  Com.,  4,119.  Ex'rs  of  Ste- 
vens w,  Hollister,  18  Verm.,  294. 


CHAPTER  VI. 

RULE  OP  DAMAGES  IN  ACTIONS  BROUGHT  FOR  THE  BREACH 

OF  REAL  COVENANTS. 


The  Ancient  Warranty— Modern  Covenants— The  Stipulatio  Duplex  and  Edictvrn 
Ed^Mjtm  of  the  Roman  Law— Boles  of  the  Modern  Civil  Law,  in  oases  of  Eviction 
—-Of  the  French  Code— 'Measure  of  Damages  according  to  the  Common  Law,  in 
oase  of  Eviction— On  the  Covenants  for  Quiet  Enjoyment,  and  of  Warranty — Con- 
sideration named  in  the  Deed — Measure  of  Damages  on  the  Covenant  of  Seisin — 
On  the  Covenant  against  Incumbrances— On  Covenants  to  convey  Lands— Cove- 
nants in  LftftftfM. 


The  ancient  warranty  was  in  substance  a  covenant,  whereby 
the  grantor  of  an  estate  of  freehold  and  his  heirs  were  bound  to 
warrant  the  title,  and  either  upon  voucher  or  judgment  in  a 
writ  of  warrcmtia  chartaSy  to  yield  other  lands  to  the  value  of 
those  from  which  there  had  been  an  eviction  by  a  paramount 
title.*  Upon  eviction  of  the  freehold,  no  personal  action  lay 
at  common  law  upon  the  warranty.  The  party  had  only  a  writ 
of  warrcmtia  charim  upon  his  warranty  to  recover  a  recompense 
in  value  to  the  extent  of  his  freehold.f  For  reasons  assigned 
by  BIackstone4  in  modern  practice  the  covenant  has  totally 
superseded  the  warranty ;  and  to  this  end  various  statutes  have 
contributed.  Such  is  the  statute§  making  void  all  warranties 
by  tenant  for  life,  as  against  any  reversioner  or  remainderman ; 
and,  as  against  the  heir,  all  collateral  warranties  by  any  ancestor 
who  had  no  estate  of  inheritance  in  possession ;  and  these  stat- 
utes have  been  generally  reSnacted  in  this  country.! 


*  Co.  Litt.,  866  a,  and  Beeves'  Engl  Law,  voL  L,  448. 
t  Kent's  Com.,  Vol.  iv.,  469. 

X  Bl.  Com.,  Book  II.,  Ch.  80,  800 ;  and  see,  also,  Co.  Litt.,  884  <*,  for  "  divers  other 
diversities  between  warranties  and  oovenants,  which  yield  bat  damages." 
$  4  A  5  Anne,  o.  16. 
I  It  is  certainly  so,  at  least,  in  New  York.    The  statute  of  4  <fc  6  Anne,  c.  16,  was 


152  BEAL  COVENANTS. 

The  usual  personal  covenants  contained  in  a  deed,  the  rale 
of  damages  in  relation  to  which  we  shall  now  proceed  to  exam- 
ine, are,  Firsts  that  of  seisin,  or  that  the  grantor  is  lawfully 
seised.  Second,  that  he  has  good  right  to  convey,  which  has 
been  called  synonymous  with  the  covenant  of  seisin.*  Third, 
that  the  premises  are  free  from  incumbrances.  Fourth,  for 
quiet  enjoyment,  or  that  the  grantee  shall  quietly  enjoy.  Fifth, 
of  warranty,  or  that  the  grantor  shall  warrant  and  defend  the 
title  against  all  lawful  claims ;  and,  Sixth,  the  covenant  for 
further  assurance,  f 

In  regard  to  all  these  covenants  the  rule  is  general,  that  no 
substantial  relief  will  be  given  till  the  party  complaining  has 
actually  suffered  injury.  It  is  not  sufficient  that  he  is  menaced 
by  an  outstanding  title  or  incumbrance.  The  covenantee  can- 
not have  anything  more  than  nominal  damages  until  he  has 
been  damnified  in  consequence  of  a  breach  of  the  covenant^ 
But  it  often  becomes  a  question  what  constitutes  a  breach,  and 
what  a  damage,  sufficient  to  found  a  claim  for  remuneration. 

In  regard  to  the  three  first,  if  the  title  is  defective,  or  in- 
cumbrances exist  at  the  time  of  the  conveyance,  there  is  a 
breach  as  soon  as  the  deed  is  executed.  But  those  of  warranty 
and  quiet  enjoyment  are  prospective,  and  an  actual  ouster  or 
eviction  is,  in  general,  necessary  to  constitute  a  breach.§  It  is 
of  the  rule  of  damages  for  eviction,  in  a  suit  brought  to  enforco 
these  covenants,  that  we  shall  first  speak. 

It  is  apparent  that  the  real  covenants  are,  to  some  extent, 
cumulative ;  thus  a  covenant  for  quiet  enjoyment  is  broken  by 
an  eviction  under  a  prior  mortgage,  which  would  equally  be  a 
breach  of  that  against  incumbrances.  The  rules  of  damages  on 
the  various  covenants  consequently  run  into  each  other,  but 
the  most  intelligible  mode  of  treating  the  subject  will  be,  as  far 
as  possible,  to  consider  them  separately. 

reenacted  in  New  York  in  1788 ;  and  finally  the  Revised  Statutes  of  the  same  State, 
(Vol.  I.,  789,  %  148,)  have  abolished  both  lineal  and  collateral  warranties  with  all  their 
incidents}  and  have  made  heirs  and  devisees  answerable  upon  the  covenant  or  agree- 
ment of  the  ancestor  or  testator,  to  the  extent  of  the  lands  descended  or  devised.  And 
it  has  been  further  declared,  (Sec.  140,)  that  no  covenants  shall  be  implied  in  any  con- 
veyance of  real  estate,  whether  such,  conveyance  contain  special  covenants  or  not. 

*  Bickart  w.  Snyder,  9  Wendell,  416. 

t  Dimmick  vs.  Lockwood,  10  Wend.,  149. 

X  Nyce's  Ex'rs  «f.  Obertz,  17  Ohio,  71.  - 

§  Kent's  Comm.,  vol.  iv ,  471. 
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First,  however,  we  will  examine  the  analogies  of  the  Civil 
Law.  The  stipulatio  duplex  was  the  remedy  provided  by  the 
Roman  law  for  cases  of  eviction,*  and  for  the  breach  of  war- 
ranties that  were  sometimes  required  on  the  sale  of  property 
under  the  Edictwm  j£diUum.\ 

*  Pothier,  Pandeotes,  par  Breard  Neuvffle,  vol.  viii.  97. 

t  The  JSdidum  BdUfom  was  applied  more  particularly  to  sales  of  chattels  than  to 
real  estate ;  but  it  will  not  bo  considered  ont  of  place  here. 

Aiunt  fediles,  "  qui  manclpia  vendunt  certioros  faciant  emtoreB  quid  morbi  vitiive 
onique  sit ;  qnis  fugitivus,  errove  .sit,  noxave  solutus  non  sit.  Eademque  omnia  onm 
ea  mancipia  venibunt  palam  ao  recte  pronuncianto.  Quod  si  manoipium  advereus  ea 
venisset,  sive  advereus  quod  dictum  promissumve  fuerit  quum  veniret  fui«set ;  quod 
ejus  (nomine)  prnetari  oportere  dioetur,  emptori  omnibusque  ad  quos  ea  res  pertinet 
judicium  dabimus  ut  id  manoipium  redhibeatur.  8i  'quid  autem  post  venditionem 
traditionemque  detenus  emptoris  opera  familise  proouratorisve  ejus  factum  erit ;  sive 
quid  ex  eo  post  venditionem  natum  adquisitum  fuerit  et  si  quid  aliud  in  venditione 
ei  aooesserit,  sive  quid  ex  ea  re  fructus  pervenorit  ad  emptorem ;  zX  ea  omnia  resti- 
tuat.    Item  si  qua*  acoessiones  ipse  praatiterit,  ut  reoipiat. 

"  Item  si  quod  manoipium  capitalem  fraudem  admiserit,  mortis  consciscendffi,  sibi 
causa  quid  ieoerit,  iuve  arenam  depugnandi  causa  ad  bestias  intromissus  fuerit;  ea 
omnia  in  venditione  pronunoianto;  ex  his  enim  causis  judicium  dabimus.  Hoc  am- 
plius,  si  quis  advereus  ea  scions  dolo  malo  vendidisse  dioetur,  judicium  dabimus." 
Dig.,  Lib.  21,  %  1.  Ulp.  ad  Ed.  adtU 

This  edict  gave  three  species  of  actions :  (1.)  the  actio  redhibitoria,  which  was  simi- 
lar to  our  action  founded  on  the  right  to  return  the  chattel  and  demand  the  price  paid j 
(2.)  the  actio  estimatoria,  or  actio  quanti  mvnorie,  analogous  to  our  action  for  the  differ- 
ence between  the  actual  value  and  the  value  that  the  article  would  have  had  if  without 
blemish,  or  according  to  the  warranty  or  representation ;  and,  (8.)  the  action  ground- 
ed on  the  vendor's  fraud,  given  by  the  last  section.  And  the  edict  applied  to  all  sorts 
of  animals  as  well  as  to  slaves.  Pothier,  Pandeotes,  edit,  de  Breard  Neuville,  vol.  viii., 
6  and  10.    And  in  certain  cases  to  real  estate,  55. 

As  to  the  rule  of  damages  in  the  actions  redhibitoria  et  quanti  minorie,  various  cases 
are  stated  in  the  Digest. 

Labeo  scribit,  "  Si  uno  pretio  plures  servos  emisti,  et  de  uno  age  re  velis,  (inter) 
SMtimationem  servorum  proinde  fieri  debero,  atque  ut.  floret  in  a»timationem  boni- 
tatis  agri,  quum  ob  evictam  partem  fundi  agalur."— Dig.,  22,  %  64,  Pomp.,  lib.  17. 

"  Si  plura  mancipia  uno  pretio  venierint  et  de  uno  eorum  sdilitiaaotione  utamur,  it  a 
demum  pro  bonitate  ejus  aestimatio  flat  si  confuse  universis  mancipiis  eonstitutum 
pretium  fuerit.  Quod  si  singulorum  mancipiorum  constituto  pretio,  universa  tanti 
venierunt,  quantum  ex  consummatione  Bingulorum  flebat,  tunc  cuj  usque  mancipii 
pretium  seu  pluris,  seu  minoris  id  esset  sequo  debemus." — Dig.,  21,  %  86. 

So  interest  was  to  be  paid  to  the  buyer  on  the  price  given ;  and  if  the  slave  had 
made  anything  while  in  the  buyer's  possession,  but  without  his  means  or  assistance, 
such  acquisitions  were  to  be  returned  with  the  slave  to  the  purchaser.  Poth.  Pan.,  vol. 
8,75. 

And  in  certain  oases  both  the  vender  and  purchaser  were  held  to  give  each  other 
guarantees,  to  which  the  rule  of  the  etipulatio  duple*  applied.  Poth.  Pan.,  v.  8,  99. 
The  rule  of  damages  in  the  actio  redhibitoria  was  not,  however,  always  the  double 
value. 

Redhibitoria  actio  duplicem  habet  condemnationem  modo  enim  in  duplicem,  modo 
In  simplum  oondemnatur  venditor.    Nam  si  neque  pretium,  nequo  aooessionem  solvat 
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And  by  the  stipulation  the  rale  of  damages  was  in  most 
cases  fixed  at  double  the  price  of  the  article  in  question.  Quod 
autem  diorimus,  duplcm  promitU  oporterey  sic  erit  accipiendum 
at  non  ex  omni  re  id  accipiamus  ;  sed  de  his  rebus  qum  pretdo- 
s&resessent;  si  margwrita  forte  autorncmentopretiosavdves- 
tis  seriea,  vel  quid  aUud  non  contemtibUe  veneat* 

Under  the  system  of  the  civil  law,  as  introduced  into  modern 
Europe,  as  no  distinction  was  made  on  this  subject  between 
real  and  personal  property,  or  mobiles  and  immobile*,  so  the 
remuneration  was  the  same,  whether  the  claim  was  founded  on 
the  non-delivery  of  the  article,  or  an  eviction  after  possession^ 
And  in  all  these  cases  the  price  of  the  article  seems  to  have 
been  the  basis  of  the  measure  of  damages ;  but  as  with  chattels, 
so  with  land,  the  increased  value  of  the  property  was  taken 
into  account,  and  for  this  the  party  evicted  had  a  right  to  claim. 
A  distinction  was,  however,  made,  to  which  we  have  already 
had  occasion  to  advert,  between  the  seller  in  good  faith  and 
the  party  who  knew  he  had  no  title  to  convey.  Thus,  if  by 
reason  of  circumstances,  which  could  not  have  been  foreseen  at 
the  time  of  the  contract,  the  value  should  be  very  greatly  aug- 
mented, the  seller  in  good  faith  would  only  be  liable  for  the 
highest  sum  to  which  the  parties  might  have  reasonably  sup- 
posed that  the  value  would  rise  \%  in  many  cases,  certainly,  a 
difficult  inquiry. 

So,  again,  the  seller  in  good  faith  was  only  liable  for  direct 
damages,  while  more  remote  loss  would  be  charged  upon  the 
seller  in  bad  faith..  Thus,  if  after  the  purchaser  entered  into 
possession  he  should  establish  an  inn  on  the  premises  and  be 
subsequently  evicted,  the  seller  in  good  faith  was  not  charge- 
able for  the  injury  done  to  the  business  of  the  inn.  But  the 
seller  in  bad  faith  would  in  such  a  case  be  held  liable.§  And 
even  the  seller  in  good  faith  would  be  held  answerable  under 
similar  circumstances,  if,  at  the  time  of  the  bargain,  the  property 


neque  earn  qui  eo  nomine  obligates  erit,  liberet,  dupli  pretii  et  aooeasionia  oondemna- 
ri  jnbetnr ;  si  vero  reddat  pretium  et  aooeseionem,  vel  eum  qui  eo  nomine  oMigatua  est, 
liberet  aimpli  videtur  eondemnaii.    Dig.,  lib.  asm.,  Pit.  1,  %  45. 

*  Dig.,  lib.  xxi.,  tit.  2,  §  87.    Pothier  Pan.,  ed.  Breard  Newrille,  vol.  8,  146. 

t  Pothier,  oontrat  de  Vente,  Part  II.,  oh.  1,  sec.  I.    Art.  6,  $  69. 

%  Pothier,  oontrat  de  Vente,  Part  II.,  oh.  1,  aeo.  2.    Art.  5,  %  180. 

%  Pothier,  Vente,  Part  II.,  oh.  L,  §  2.    Art.  6,  fi  186. 
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was  intended  to  be  used  as  an  inn.  In  all  these  cases  much 
was  left  to  the  discretion  of  the  judge.* 

It  was  held  by  the  masters  of  the  civil  law,  that  the  fortui- 
tous depreciation  of  the  property  did  not  alter  the  rule;  as  if, 
after  the  contract,  buildings  were  to  burn  down,  and  eviction 
subsequently  take  place,  the  measure  of  damages  would  still  be 
the  price  paid,  and  so  it  would  probably  be  held  with  ns.f 

In  the  French  code  the  subject  of  evictions  is  treated  with 
the  usual  brevity,  order,  and  precision  of  that  great  work.  The 
clauses  which  relate  to  the  subject  are  as  follows : 

Where  a  warranty  has  been  given,  or  where  no  stipulation  has  been  made 
on  this  subject,  in  such  ease,  if  the  purchaser  is  evicted  he  is  entitled  to  demand 
from  the  seller, 

L  The  restitution  of  the  purchase  money. 

II.  The  restitution  of  any  mesne  profits  which  he  may  be  obliged  to  pay 
over  to  the  proprietor  who  evicts  him. 

m.  The  expenses  incurred  on  the  demand  under  the  warranty  of  the  buyer, 
and  those  incurred  by  the  person  originally  making  the  demand. 

IV.  The  damages  and  interest  as  well  as  the  expenses  and  legal  costs  of 
the  contract 

If,  at  the  time  of  the  eviction,  the  thing  sold  proves  to  be  lessened  in  value 
or  considerably  injured,  whether  by  the  negligence  of  the  buyer  or  owing  to 
accidents  resulting  from  superior  force,  the  seller  is  in  either  case  liable  for  the 
entire  purchase  money. 

But  if  the  diminution  in  the  value  of  the  article  has  produced  any  profit  to 
the  buyer,  the  seller  has  a  right  to  deduct  from  the  purchase  money  a  sum 
equal  to  this  profit 

In  case  the  thing  sold  is  increased  in  value  at  the  time  of  the  eviction,  and 
even  if  such  increase  be  independent  of  any  acts  of  the  purchaser,  yet  he  is 
entitled  to  receive  from  the  seller  its  actual  value  over  and  above  the  purchase 
money. 

The  seller  is  bound  to  reimburse  the  purchaser,  or  to  cause  him  to  be  re- 
imbursed by  the  party  evicting  him,  for  all  actual  improvements  and  beneficial 
repairs  that  he  shall  have  made  to  the  property. 

If  the  seller  has  sold  the  lands  of  a  third  person  in  bad  faith,  he  will  be 

^■^— —  —  -|,  ,|p  ||  111  ■  !  I       ■        ■         I  II       I         I  _|  III  III  ■  I  '      1 ~ *~ ~^"^^ 

*  Observes,  says  Pothier,  §  188,  que  par  la  liquidation  et  estimation  de  oes  dom- 
mages,  on  doit  user  de  beauooup  plus  de  moderation  a  1'egard  d'un  vendeur  de  bonne 
foi  qu'a  regard  d'un  vendeur  de  mauvaiae  foi. 

This  distinction  between  the  vender  aoting  in  bad  faith  and  bona  fide,  will  be  found 
dearly  illustrated  in  Ld.  Kaime's  Equity,  270;  Enkine's  Inst.,  126,  and  see,  alao, 
Green  w.  Biddle,  8  Wheaton,  1. 

t  Pothier,  Vente,  Art.  69. 
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compelled  to  reimburse  the  purchaser  for  all  Bums  which  he  may  have  expended 
upon  them,  although  such  expenses  be  merely  pleasurable  or  fanciful.* 

Very  little  learning  is  to  be  found  in  the  English  books  on 
the  subject  of  the  measure  of  compensation  for  the  covenants 
contained  in  conveyances,  and  it  will  be  more  convenient,  at 
once,  to  group  together  those  authorities  before  we  proceed  to 
that  fuller  discussion  of  the  matter  which  will  result  from  the 
examination  of  the  American  decisions. 

It  was  early  held,  in  a  case  in  which  the  eviction  was  by 
lease  for  years,  that  an  action  of  covenant  to  recover  damages 
could  be  founded  on  a  clause  of  warranty  real  annexed  to  a 
freehold,  and  it  was  so  agreed  by  all  the  judges  in  the  Exche- 
quer chamber. 

u  Because,  that  though  the  warranty  was  annexed  to  a  freehold,  yet  the 
breach  and  impeaching  was  not  of  a  freehold,  but  of  a  chattel;  that  is  to  say, 
of  a  lease  for  years,  for  which  there  could  be  neither  a  voucher,  rebutter,  nor 
warranlia  char  to.  So,  that  though  there  had  been  a  judgment  in  the  warran- 
lia  ckarUB  in  the  case,  yet  neither  upon  entry  nor  upon  recovery  in  eyas*5— 
firmae  upon  this  lease,  there  would  be  neither  a  voucher  nor  rebutter,  nor 
value  upon  the  warranlia  charte,  and  therefore  a  real  warranty  is  a  covenant 
real  when  the  freehold  is  brought  in  question.  But  where  a  lease  is  in  ques- 
tion, or  any  other  loss  that  doth  not  draw  away  the  freehold,  it  may  be  used 

*  1680.  Lorsque  la  garantie  a  e"te*  promise,  ou  qu'il  n'a  rien  4t6  stipule*  a  ce  sujet, 
si  Pacquereur  est  6vinc6,  il  a  droit  do  demander  contre  le  vendeur, 

I.  La  restitution  du  prix. 

II.  Celle  des  fruits,  lorequ'il  est  oblige*  de  les  rendre  au  proprietaire  qui  lMvinee. 

III.  Les  fraifl  faits  sur  la  demands  eu  garantie  de  l'acheteur,  et  ceux  faits  par  le 
demandeur  originaire. 

IV.  Enfin  les  dommages  et  inter&s,  ainsi  que  les  fraifl  et  loyaux  oouts  du  contraL 

1681.  Loroqu  a  P6poque  de  P6viction,  la  chose  vendue  se  trouve  diminuel  de  valo- 
ur ou  considlrablement  dlt&ioree,  soit  par  la  negligence  de  l'aoheteur,  soit  pax  des 
accidens  de  force  majeure,  le  vendeur  n'en  est  pas  moins  tenu  de  restituer  la  totality 
du  prix. 

1682.  Mais  b!  Pacque'reur  a  tire"  profit  des  degradations  par  lui  faites,  le  vendeur  a 
droit  de  retenlr  sur  le  prix  une  somme  Igale  a  ee  profit. 

1688.  Bi  la  chose  vendue  Be  trouve  avoir  augments"  de  prix  a  Pepoque  de  P  Eviction 
ind£pendamment  m&ue  du  fait  de  Pacquereur,  le  vendeur  est  tenu  de  lui  payer  ce 
qu'elle  vaut  audessus  du  prix  de  la  vente. 

1684.  Le  vendeur  est  tenu  de  rembourser  on  de  faire  rembourser  a  Pacquereur 
par  oelui  qui  P6vince,  toutes  les  reparations  et  ameliorations  utiles  qu'il  aura  faites  au 
fonds. 

1685.  Si  le  vendeur  avait  vendu  de  mauvaise  foi  le  fonds  d'autrui,  il  sera  oblige1 
de  rembourser  a  Pacquereur  toutes  les  depenses,  memes  voluptuaires  ou  d'agrcment 
que  celnioi-aura  faites  an  fonds. 
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as  a  personal  covenant,  whereupon  damages  may  be  recovered,  so  it  is  both  a 
real  and  personal  covenant  to  several  ends  and  respects.'9* 

Another  case  well  illustrates  that  want  of  any  precise  mea- 
sure of  damages  which  characterizes  almost  all  the  early  Eng- 
lish decisions. 

"  B.  covenants  that  he  was  seized  of  BP  acre  in  fee  simple,  when  in  truth  it 
was  copyhold  land  in  fee  according  to  the  custom.  By  the  court  The  cove- 
nant is  broken ;  and  the  jury  shall  give  damages  in  their  consciences  according 
to  that  rate,  that  the  county  values  fee  simple  land  more  than  copyhold  land."f 

In  an  action  of  covenant,}:  it  appeared  that  one  Grylls  had 
made  a  lease  of  the  moiety  of  certain  tithes  of  corn  and  grain  to 
the  plaintiff  for  years,  with  covenant  of  title.  The  plaintiff  was 
ejected  by  title  paramount,  and  brought  suit.  On  the  trial  it  was 
contended  for  the  plaintiff,  that  the  true  mode  of  estimating  his 
damages  was  to  ascertain  the  value  of  the  interest  in  the  term, 
and  to  add  to  the  amount  thereof  the  costs  of  defending  the  eject- 
ment. But  it  was  insisted  by  the  defendants  that  the  plaintiff 
was  only  entitled  to  recover  the  fine  paid  on  the  mating  of  the 
lease,  the  interest  thereon  to  the  time  of  judgment  and  the  costs 
of  defending  the  ejectment ;  and,  witnont  deciding  the  point,  the 
King's  Bench  intimated  such  to  be  their  opinion. 

Again,  where  the  defendant  had  conveyed  to  the  plaintiff 
with  covenant  of  title,  and  the  plaintiff  had  been  sued  by  a  par- 
ty having  title  paramount,  and  had  paid  a  sum  of  money  to  com. 
promise  the  claim,  it  was  held  that  in  an  action  on  the  cove- 
nant he  should  recover  the  whole  amount  paid  by  way  of  com- 
promise, together  with  the  costs  ef  the  ejectment  suit,  and  that, 
although  no  notice  of  the  suit  had  been  given  to  the  defendant^ 

In  this  country,  the  rule  of  damages  in  regard  to  eviction,  is 
generally  presented  under  the  covenant  for  quiet  enjoyment  or 
of  warranty;  and,  in  these  cases,  it  is  well  established  that  the 
mere  existence  of  a  paramount  legal  title  is  not  sufficient,  but 


*  Punoombe  w.  Budge,  Hob.,  8.    See  a  learned  note  to  this  case  by  Mr.  Williams, 
in  his  edition  of  these  Reports. 

t  Gray  w.  Briscoe,  Noy's  Sep.,  142 

X  Pomexoy  w.  Partington,  Ex'r  of  M.  Grylls,  S  T.  B.,  666. 

|  Smith  w.  Compton's  Ex'r,  8  Barnwell  &  Adolphus,  407. 
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that  the  plaintiff  must  allege  and  prove  an  ouster  or  eviction 
by  a  paramount  title.* 

It  need  not  be,  however,  by  process  of  law ;  the  grantee 
may  surrender  possession,  but  in  such  case,  he  assumes  the 
whole  burden  of  proving  that  the  title  to  which  he  surrenders 
without  contest,  is  actually  paramount  to  that  derived  from  his 
grantor.f  That  there  must,  however,  be  an  actual  loss  of  the 
laud  to  support  the  plaintiff's  claim,  is  clear  \%  otherwise  he  is 
only  entitled  to  recover  nominal  damages  .§ 

In  North  Carolina,  where  it  appeared  that  at  the  time  of  ex- 
ecution of  the  deed  to  the  plaintiff^  and  previous  thereto,  a  third 
person  was  in  possession  of  the  premises  under  a  paramount  title, 
it  was  held  that  this  was  sufficient  to  constitute  a  breach  of  the 
covenant  for  quiet  enjoyment  ;|  and  in  another  case,T  the  Su- 
preme Court  of  the  United  States  said :  "  If  the  grantee  be  un- 
able to  obtain  possession  in  consequence  of  an  existing  possession 
or  seisin  by  a  person  claiming  and  holding  under  an  elder  title, 
this  would  certainly  be  equivalent  to  an  eviction  and  a  breach."** 

In  regard  to  the  covenant  of  warranty,  the  Supreme  Court 
of  Massachusetts  has  decided,ff  that  where  administrators  had 
conveyed  a  defective  title  with  this  covenant,  it  was  broken  at 
the  moment  of  execution,  and  that  the  measure  of  damages  was 
the  consideration  in  the  deed  and  interest ; "  or,  at  most,  that 

*  See  Kent's  Com.,  vol  iv.,  460,  fifth  edition.  2  Saunders,  181,  b.  n.  10.  Foster  t». 
Pierson,  4  T.  B.,  617,  621. 

t  St.  John  et  al.  «.  Palmer,  5  Bin,  599.  And  the  role  is  the  same  in  Massachu- 
setts.   Hamilton  «f.  Cutts,  4  Mass.,  849.    Sprague  w.  Baker,  17  Mass.,  586. 

\  Marston  et.  Hobbs,  2  Mass.  B.,  488.  In  this  case,  Parsons,  0.  J.,  defines  the 
effect  of  the  various  covenants  with  great  clearness.  See,  also,  Twambly  «t.  Henley, 
4  Mass.,  441.    Bearcetw.  Jackson,  4  Mass.,  408.    Chapel  ct.  Bull,  17  Mass.,  218. 

§  Waldron  *».  MoCarty,  8  Johns.  B.,  471.  St.  John  vs.  Palmer,  5  Hill,  599,  and 
cases  there  cited. 

|  Grist w.  Hodges,  8  Bev.,  198. 

f  Duval  w.  Craig,  2  Wheaton,  45,  61. 

•*  It  is  very  correctly  stated  by  the  learned  reporter,  in  a  note  to  the  case  of  St 
John  w.  Palmer,  5  Hill,  601,  that  these  cases  are  opposed  to  the  New  York  rule. 
Waldron  «.  MoCarty,  8  J.  B.,  471.  Korta  *#.  Carpenter,  5  J.  B.,  120.  Kerr  et.  Shaw, 
18  J.  B.,  286.  Webbet.  Alexander,  7  Wend.,  281.  St.  John  w.  Palmer,  5  Hill,  601. 
The  language  in  that  State  has  uniformly  been,  that  the  covenant  of  quiet  enjoyment 
goes  to  the  poeeeeeio*  and  not  to  the  tiffa,  and  that  a  disturbance  of  the  possession  is 
indispensable.  In  the  case  last  cited,  Bronson,  J.,  said :  "  If  the  covenantee  never  had 
jhepoeeeeeion,  or  if  he  had  the  possession  and  retains  it  still,  it  is  impossible  that  there 
should  have  been  an  eviction,  and  no  action  will  lie,  however  hard  the  case  may  seem 
to  be.   The  grantor  should  have  protected  himself  by  other  covenants." 

ft  Sumner  v$.  Williams,  8  Mass.,  162, 221. 
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amount  together  with  the  plaintiff's  expenses  of  defending  the 
possession." 

In  New  York,  it  has  been  held*  that  where  the  premises 
conveyed  with  covenant  of  warranty,  had  been  subsequently 
transferred  to  another  purchaser,  the  first  grantee  might  proceed 
directly  on  the  covenant  against  his  grantor. 

The  question  as  to  the  measure  of  compensation,  came  up  at 
an  early  day  in  the  State  of  New  York.f  The  defendant's  tes- 
tator, Ten  Eyck,  had  conveyed  certain  lots  in  Albany  to  one 
Walsh,  for  £300.  Walsh  had  corjyeyed  to  Staats— Staats  to 
Chinn,  who  had  been  evicted,  and  had  recovered  against  the 
plaintiff  Staats.  The  covenants  in  Ten  Eyck's  deed  were  of  sei- 
sin and  for  quiet  enjoyment ;  and  the  two  points  were,  first  wheth- 
er the  plaintiff  was  entitled  to  recover  the  value  at  the  time  of 
eviction,  or  only  at  that  of  purchase,  and  to  be  ascertained  by  the 
consideration  given ;  and,  secondly,  if  the  latter,  whether  the 
plaintiff  was  entitled  to  interest  on  the  purchase  money  and  the 
costs  of  the  eviction.  Kent,  0.  J.,  in  the  course  of  a  very  able 
opinon  said,  that  the  rule  at  common  law  on  a  warranty  on  a 
writ  of  warrantia  chorine,  was  that  the  demandant  recovered  in 
compensation  only  for  the  land  at  the  time  of  the  warranty 
made,  find  that  he  did  not  find  that  the  law  had  been  altered 
since  the  introduction  of  personal  covenants. 

u  Upon  the  sale  of  lands,  the  purchaser  usually  examines  the  title  for  him- 
self, and  in  case  of  good  faith  between  the  parties,  (and  of  such  cases  only  I 
now  speak,)  the  seller  discloses  his  proofs  and  knowledge  of  the  title. 

"The  want  of  title  is,  therefore,  usually  a  case  of  mutual  error,  and  it 
would  be  ruinous  and  oppressive  to  make  the  seller  respond  for  any  accidental 
or  extraordinary  rise  in  the  value  of  the  land.  Still  more  burdensome  would 
the  rule  seem  to  be,  if  that  rise  was  owing  to  the  taste,  fortune,  or  luxury  of 
the  purchaser.  No  man  could  venture  to  sell  an  acre  of  ground  to  a  wealthy 
purchaser,  without  the  hazard  of  absolute  ruin." 

Mr.  Justice  Livingston  said : 

u  To  find  a  proper  rule  of  damage  in  a  case  like  this,  is  a  work  of  some 
difficulty ;  no  one  will  be  entirely  free  from  objection,  or  not  at  times  work  in- 
justice. To  refund  the  consideration,  even  with  interest,  may  be  a  very  inade- 
quate compensation,  when  the  property  is  greatly  enhanced  in  value,  and  when 
tile  same  money  might  have  been  laid  out  to  equal  advantage  elsewhere.    Yet 

*  Withy  w.  Mumford,  6  Cowen,  187. 

t  Staats  tw.  Ten  Eyok's  Ex'n,  8  Caines,  111,  (1805.) 
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to  make  this  increased  value  the  criterion  where  there  has  been  no  fraud,  may 

also  be  attended  with  injustice,  if  not  ruin. 

"  A  piece  of  land  is  bought  solely  for  the  purposes  of  agriculture ;  by  some 

unforeseen  turn  of  fortune,  it  becomes  the  site  of  a  populous  city,  after  which 

an  eviction  takes  place.    Every  one  must  perceive  the  injustice  of  calling  on 

a  bona  fide  vender  to  refund  its  present  value,  and  that  few  fortunes  could  bear 

the  demand.    Who,  for  the  sake  of  one  hundred  pounds,  would  assume  the 

hazard  of  repaying  as  many  thousands,  to  which  value  the  property  might  rise, 

by  causes  not  foreseen  by  either  party,  and  which  increase  in  worth  would 

confer  no  right  on  the  grantor  to  demand  a  further  sum  of  the  grantee  ? 
***** 

u  To  prevent  an  immoderate  assessment  of  damages,  when  no  fraud  had 
been  practiced,  Justinian  directed  that  the  thing  which  was  the  object  of  con- 
tract, should  never  be  valued  at  more  than  double  its  cost 

"  Rather  than  adhere  to  the  rule  of  Justinian,  or  leave  the  matter  to  the 
opinion  of  a  jury,  as  to  what  may  or  may  not  be  excessive,  some  more  certain 
standard  should  be  fixed  on.  However  inadequate  a  return  of  the  purchase 
money  must  be  in  many  cases,  it  is  the  safest  measure  that  can  be  followed  as 
a  general  rule.  This  is  all  that  one  party  has  received,  and  all  the  actual  injury 
occasioned  to  the  other.  I  speak  now  of  a  case,  and  such  is  the  present, 
where  the  grantee  has  not  improved  the  property  by  buildings  or  otherwise, 
but  where  the  land  has  risen  in  value  from  extrinsic  causes.  What  may  be  a 
proper  course  when  dwelling-houses  or  other  buildings  and  improvements  have 
been  erected,  we  are  not  now  determining. 

"  Without  saying,  then,  what  ought  to  be  the  rule,  when  the  estate  has  been 
improved  after  purchase,  my  opinion  is,  that  where  there  has  been  no  fraud, 
and  none  is  alleged  here,  the  party  evicted  can  recover  only  the  sum  paid,  with 
interest  from  the  time  of  payment,  when,  as  is  also  the  case  here,  the  purchaser 
derived  no  benefit  from  the  property,  owing  to  a  defective  title.  The  plaintiff 
must  also  be  reimbursed  the  costs  sustained  in  the  action  of  ejectment"* 

In  a  subsequent  case,f  where  land  had  been  conveyed  with 
covenants  of  seisin  and  quiet  enjoyment,  and  both  broken,  the 

*  The  language  of  one  of  the  books,  as  to  the  rule  on  warranties,  may  be  worth} 
of  notice.    Hil.  Sexto.,  Edw.  II.,  187. 

En  on  breve  de  dower  le  tennant  vouch  agar1  et  le  gar  fist  defaate  le  grande  cape 
retorne  ove  la  extent,  *  *  qe  la  terre  est  extend  trop  haut  qe  chesoun  aor'  de  terre 
eat  extendn  a  xv.  a.  on  ele  ne  voleit  aF  heure  q'e  ele  passa  hors  de  nostre  seisine  qe 
vii.  et  qe  ele  est  bien  oompole  marie  et  ovesque  eeo  bien  edine"  et  ne  fat  pas  en  le 
temps  de  alienation  p.  qi  nous  prioins  aver  extente  autr :  qe  n'est  fait  issi  qe  nous 
puissions  faire  a  la  value  solom  eeo  que  ele  passa  hors  de  nostra  seisine.  *  *  Et 
nota  qe  Ber'  dit  que  si  le  vio  fist  estendre  la  terre  pins  haut  qe  ele  ne  volnst  en  te.npe 
de  alienation  quant  breve  de  seisine  luy  vondra  qe  le  tennant  poet  avoir  bon  remidie 
sur  fay  apres  ceo  p.  breve. 

Et  sic  nota  la  terre  le  tennant  q'est  gar  doit  estre  estendu  solon  ceo  qe  ele  vainst 
en  temps  de  alienation  at  non  pas  en  temps  de  recovery. 

t  Pitcher  w.  Livingston,  4  J.  B.,  1. 
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questions  were  raised  whether  the  plaintiff  was  entitled  to  re- 
cover damages  for  the  improvements  made  by  him,  and  for  the 
increased  value  of  the  land  itself.  As  to  the  latter  point,  all 
the  court  appear  to  have  concurred  with  the  case  last  cited ;  but 
as  to  the  question  of  improvements,  there  was  a  disagree- 
ment Spencer,  J.,  was  disposed  to  allow  for  beneficial  im- 
provements. 

He  said,  "Extravagant  cases  have  been  put  hypothetically  to  show  the 
enormous  injustice  of  the  rale  that  the  vendor  must  be  answerable  for  im- 
provements.   It  has  been  asked  if  a  piece  of  land,  thus  sold  with  covenants, 
should  become  the  site  of  a  flourishing  city,  what  fortune  could,  under  a  rule 
allowing  for  improvements,  withstand  ruin  ?    It  may  be  retorted  to  such  a 
question,  what  is  to  become  of  the  industrious  citizen  or  mechanic  who  has 
spent  his  hard  earnings  in  erecting  his  little  house  or  workshop,  relying  on  the 
covenant  in  his  deed,  if  he  can  only  get  back  his  purchase  money  and  interest? 
I  lay  it  down  as  a  rule,  which  cannot  require  much  illustration  to  enforce  it  on 
the  score  of  analogy  and  justice,  that,  inactions  for  a  breach  of  covenant,  the 
damages  are  to  be  estimated  according  to  the  value  of  the  thing  when  the 
covenant  was  broken.    Thus,  in  a  covenant  for  the  delivery  of  specific  proper- 
ty at  a  given  day,  in  case  of  a  failure,  the  rule  invariably  is  to  allow  in  damages 
the  value  of  the  thing  on  the  day  it  ought  to  have  been  delivered,  and  when 
the  covenant  was  broken.    It  follows,  from  the  view  I  have  taken  of  this 
question,  that  the  plaintiff  under  the  covenant  for  quiet  enjoyment >  may  recover 
the  improvements,  and  that  under  the  covenant  of  seisin,  he  could  not,  unless 
the  grantee  was  seised  by  virtue  of  the  deed,  and  has  been  evicted  under  a 
title  paramount    It  has,  however,  been  urged  that  the  introduction  of  the 
covenants  of  seisin  and  for  quiet  enjoyment,  were  substituted  for  the  cove* 
nant  of  warranty,  and  that  the  same  rule  ought  to  follow  the  substituted  cove- 
nants.   It  appears  to  me  much  more  proper  to  consider  the  introduction  of 
personal  covenants  in  the  alienation  of  real  property,  as  immediately  assimi- 
lating themselves  to  other  personal  covenants  and  contracts,  and  as  subject  to 
the  same  rules  of  construction,  and  the  same  rule  of  damages  whenever  they 
are  broken.    If  so,  the  covenant  for  quiet  enjoyment  was  not  broken  until  the 
eviction,  and  the  rule  of  damages  would  be  the  property  lost  at  that  time, 
which  would  include  the  price  paid  for  the  land,  and  the  value  of  those  erec- 
tions and  improvements  which  had  been  added  at  the  plaintiffs  expense.    It  is 
supposed  that  though  the  covenants  of  seisin  and  for  quiet  enjoyment  are  dis- 
tinct, and  regard  different  objects,  yet  that  where  the  first  fails  the  latter  is 
merged  in  it     This  principle  strikes  me  as  illogical  and  unfounded  in  au- 
thority. 

"  There  are  authorities  which  show  that,  where  in  a  deed  a  man  covenants 
that  he  hath  a  good  right  to  convey,  &c.,  and  that  the  party  shall  quietly  enjoy, 
one  covenant  goes  to  the  title,  and  the  other  to  the  possession — and  why  a 
person  who  has  broken  two  distinct  agreements  should  protect  himself  from  a 
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responsibility  on  both,  and  be  liable  only  on  the  least  extensive  one,  surpasses 
my  powers  of  comprehension." 

The  other  members  of  the  Court  were,  however,  of  a  differ- 
ent opinion.    Van  Ness,  J.,  said : 

"  This  Court  has  already  determined  that  the  plaintiff  is  not  entitled  to  re- 
cover any  damages  on  account  of  any  increased  value  of  the  land.  Here  a 
distinction  is  attempted  to  be  made  between  an  appreciation  of  the  land  itself, 
and  that  appreciation  of  it  which  is  produced  by  the  erection  of  buildings,  or 
the  labor  bestowed  upon  it  in  clearing  and  cultivating ;  a  very  nice,  and,  as  I 
apprehend,  a  speculative  distinction  to  which  it  would  be  difficult,  if  not  in 
most  cases  impossible,  to  give  any  practical  effect  without  danger  of  the  most 
flagrant  injustice. 

"  It  is  conceded  that  upon  the  covenant  of  seisin  only,  the  recovery  is  to  be 
eonfined  to  the  consideration  and  interest    On  the  covenant  for  quiet  enjoy- 
ment, therefore,  the  plaintiff  must  rely  to  recover  compensation  for  his  im- 
provements.   Let  us,  then,  examine  whether,  consistently  with  certain  fixed 
legal  principles,  the  covenantee  can  recover  a  greater  sum  of  damages  in  any 
case  under  the  covenant  for  quiet  enjoyment  than  under  the  covenant  of  seisin  t 
**  An  eviction  must  be  shown  before  a  suit  can  be  maintained  on  the  former 
covenant.    Not  so,  however,  as  to  the  latter,  for  that  is  broken,  if  the  grantor 
has  no  title,  the  moment  the  deed  is  delivered ;  and  the  grantee  has  an  imme- 
diate right  of  action.    Whenever  the  eviction  is  occasioned  by  a  total  want  of 
title  in  the  grantor,  then  both  the  covenants  of  seisin  and  for  quiet  enjoyment 
are  equally  broken ;  and  the  grantee  has  his  remedy  on  both.    If  he  proceeds 
upon  the  first,  he  shall  recover  the  consideration  expressed  in  the  deed,  and 
the  interest    But  if  he  proceeds  upon  the  last,  it  is  said  he  shall  recover  ac- 
cording to  the  value  at  the  time  of  eviction,  and  as  I  have  before  remarked,  he 
must  be  content  to  recover  according  to  the  then  value,  even  though  it  amounts 
to  one  half  only  of  the  consideration  expressed  in  the  deed. 

uThe  case  would  then  stand  thus :  When  the  deed  contained  both  these 
covenants,  if  the  property  at  the  time  of  eviction  be  worth  one  half  of  the 
consideration  and  interest,  the  grantee  may,  notwithstanding,  upon  the  cove- 
nant of  seisin  recover  the  whole  consideration  and  interest  But  if  the  pro- 
perty happen  to  be  worth  double  the  consideration  money  and  interest,  by 
reason  of  the  improvements  made  thereon,  he  may  waive  the  covenant  of 
seisin,  and  resort  to  the  covenant  for  quiet  enjoyment,  and  thus  recover  the 
whole  amount  Can  this  be  possible?  It  appears  to  me  that  to  give  such  an 
effect  to  these  covenants  is  not  reconcilable  with  any  principle  of  law  or 
justice. 

"  My  understanding  of  the  nature  of  these  covenants,  when  both  are  con- 
tained in  the  same  deed,  is  this:  that  the  covenant  of  seisin  which  relates  to 
the  title,  is  the  principal  and  superior  covenant  to  which  the  covenant  for  quiet 
enjoyment,  which  goes  to  the  possession,  is  inferior  and  subordinate.  And  I 
am  not  aware  that  a  case  can  possibly  occur  where  the  grantee  can  recover  a 
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greater  amount  in  damages  for  the  breach  of  the  latter  than  of  the  former; 
though  there  are  many  eases  where  he  may  recover  less.  The  suit  here  is 
brought  upon  both  covenants ;  and  both,  in  consequence  of  the  total  failure 
of  the  defendant's  title  and  the  eviction,  have  been  broken.  The  plaintiff,  ac- 
cordingly, has  a  right  to  recover  on  both,  but  as  the  amount  of  the  recovery 
would,  according  to  my  ideas,  be  the  same  on  each,  he  must  elect  on  which  of 
them  he  means  to  rely,  and  take  nominal  damages  on  the  other.  The  plain- 
tiff is  entitled  to  but  one  satisfaction,  and  he  has  his  remedy  on  either  of  the 
covenants  at  his  election  to  obtain  it  It  will  hardly  be  said  that  he  can  have 
judgment  for  the  same  sum  on  both  the  covenants. 

tf  But  I  consider  the  question  arising  in  this  cause  as  settled  by  authority, 
and  that,  according  to  established  rules  of  law,  the  plaintiff  is  not  entitled  to 
any  thing  more  than  the  value  of  the  land  as  settled  by  the  consideration  in 
the  deed. 

44  In  suits  upon  the  ancient  covenant  of  warranty  beyond  all  dispute,  the 
recovery  was  restricted  to  the  value  of  the  land  at  the  time  of  makiag  the 
covenant. 

u  A  personal  action  will  not  lie  on  the  covenant  of  warranty  upon  evic- 
tion of  the  freehold,  (Bac.  Abr.,  tit  Cov.  C.)  and  for  which  reason,  upon  the 
introduction  of  alienations  by  bargain  and  sale,  new  covenants  were  devised, 
but  solely  for  the  purpose  of  securing  to  the  bargainer  the  personal  responsi- 
bility of  the  bargainor  in  case  of  a  failure  of  his  titl*  I  drink  I  am  warranted 
in  saying  that  it  never  was  designed,  by  the  insertion  of  these  covenants,  to 
establish  any  other  rule  of  damages  than  what  previously  existed,  because  there 
is  nothing  in  the  terms  of  the  covenants  fron?  which  an  intention  to  extend  the 
liability  of  the  covenantor  can  be  inferred  6ut  the  contrary  is  to  be  presumed, 
as  not  a  single  case  is  to  be  found  whe;e  such  a  construction  of  these  cove- 
nants, which  were  in  a  great  measure/ubstituted  for  the  covenant  of  warranty, 

has  ever  obtained. 

"If,  then,  on  the  covenant  (/warranty,  the  satisfaction  recovered  in  land 
was  to  be  equivalent  to  the  vpUe  of  the  lands  granted,  as  it  existed  at  the  time 
when  the  covenant  was  ma/fe)  I  do  conceive  that  we  are  bound  to  adopt  a  cor- 
respondent rule,  when  sa*sfaction  is  sought  to  be  recovered  in  money  in  a 
personal  action,  on  the^ovenant  for  quiet  enjoyment 

u  Such  a  rule,  m/teover,  I  consider  to  be  conformable  to  the  intention  of 
the  parties.  I  qu^tion  if  one  grantor  out  of  ten  thousand,  enters  into  these 
covenants  with  tfe  remotest  belief,  that  he  is  exposing  himself  and  his  poster- 
ity to  the  ruiptu  consequences  which  would  result  from  the  doctrine  contend- 
ed for  by  tt*  counsel  for  the  plaintiff.  By  giving  this  doctrine  our  sanction, 
we  should  in  my  apprehension,  create  a  most  unexpected  and  oppressive  re- 
sponsifrlity  never  contemplated  by  the  parties,  and  inflict  an  equally  unmerited, 
punishment  upon  grantors  acting  with  good  faith,  and  having  a  perfect  con- 
fidence in  the  validity  of  their  title  to  the  land,  which  they  have  transferred 
for  what  it  is  reasonably  worth." 

I  have  cited  these  cases  at  length,  because  they  are  leading 
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authorities  on  a  very  important  branch  of  our  subject.  While 
we  acquiesce  in  the  doctrine,  as  far  as  regards  increase  of  value 
resulting  from  accidental  circumstances,  we  may  be  permitted 
to  doubt  as  to  the  question  of  beneficial  improvements. 

The  cases  seem  to  have  been  mainly  decided  upon  the 
analogy  to  the  ancient  real  warranty,  and  the  assumed  impro- 
priety of  applying  a  different  rule  to  the  covenant  of  quiet  en- 
joyment, from  that  which  governs  the  covenant  of  seisin.  But 
the  rule  adopted  in  regard  to  the  real  warranty  was  established 
when  improvements  were  much  more  rare  and  far  less  rapid 
than  at  the  present  day  ;  and  there  seems  no  reason  which  for- 
bids a  grantor  from  giving  a  more  effectual  remedy  against  a 
prospective  than  an  immediate  failure  of  title ;  nor  is  it  easy 
to  say  why  the  price  should  be  arbitrarily  fixed  on  as  the  abso- 
lute measure  of  value  in  regard  to  lands,  when  in  regard  to 
chattels  it  is  only  prima  facie  evidence  of  that  value. 

There  seems  great  doubt,  too,  whether  sufficient  attention 
has  been  paid  to  the  words  of  the  covenant.  What  is  the 
meaning  of  the  pbr&ee  "  quiet  enjoyment,"  in  regard  to  a  city 
lot,  for  instance,  which  is  of  no  use  but  for  buildings,  on  which 
erections  must  be  contemplated  at  the  time  of  purchase  by  both 
parties,  and  of  which,  withoit  such  erections,  no  enjoyment  can 
be  had  ?  May  not  a  distinction  be  well  taken  between  this 
covenant  applied  to  such  proper^  and  to  farming  land  ? 

We  shall  find,  also,  that  in  oui  gister  states  much  diversity 
of  opinion  exists,  though  the  rule  fc  too  well  settled  in  New 
York  to  be  shaken.* 

In  the  case  above  cited,  [Staats  vs.  rI^n  Eyck's  Ex'ors,]  it 
had  been  said  that  the  interest  allowed  should  be  commensu- 
rate with  the  legal  claim  to  mesne  profits.  And  inf  an  action 
brought  by  executors  for  a  breach  of  the  covenant  of  seisin,  a 
verdict  was  taken  by  consent  for  the  plaintiffe,  foi  the  conside- 


»  It  may  be  noticed  here  that  the  revisers  of  the  Statutes  of  New  Yo«t  proposed 
to  fix  the  measure  of  damages  for  eviction,  at  the  value  of  the  premises  at  tk«  time  of 
Miction,  with  interest  and  costs,  and  reasonable  expenses  of  defending  the  tittt.  But 
if  the  consideration  were  paid  in  money,  it  was  to  be  taken  as  the  value  of  the  prem- 
ises ;  and  in  case  of  partial  eviction,  the  value  of  a  part  was  to  be  estimated  in  propor- 
tion to  the  price  paid  for  the  whole.  But  this  provision  was  not  finally  adopted.  See 
the  chapter  on  AUtnation  hy  Deed,  (Part  II.,  ch.  1,  art.  iv.,  B.  S.,  vol.  iii.,  578,)  which 
Buffered  sadly  in  the  hands  of  the  Legislature. 

t  Bennet  ft.  Jenkins,  18  J.  B.,  50. 
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ration  money  expressed  in  the  deed,  with  interest  from  the  date 
to  the  time  of  trial ;  but  it  appearing  that  the  premises  had 
been  actually  enjoyed,  and  the  mesne  profits  taken  by  the 
grantee,  they  were  only  allowed  six  years'  interest,  and  a  deduc- 
tion was  accordingly  made.  And  the  principle  of  these  deci- 
sions was  affirmed  in  a  subsequent  case,*  where,  in  an  action  of 
covenant  an  eviction  being  proved,  the  plaintiff  was  only  al- 
lowed to  recover  the  consideration  money  paid,  interest  for  six 
years  thereon,  and  the  costs  of  the  eviction  suit. 

The  general  rule  has  been  since  repeatedly  recognized  in 
New  Tork.f  In  a  recent  case,:}:  the  principle  which  we  have 
seen  settled  in  regard  to  conveyances,  was  applied  to  leases. 
The  plaintiff  declared  on  a  lease  upon  an  implied  covenant  for 
quiet  enjoyment.  The  court  held  that  no  such  covenant  could 
be  implied,  but  that  if  there  were  an  express  one,  the  tenant 
not  having  paid  any  purchase  money  on  obtaining  the  lease, 
would  be  entitled  to  only  nominal  damages,  and  this  although 
he  had  made  valuable  improvements  on  the  premises,  saying : 
"  A  lease  where  no  purchase  money  is  paid  by  the  lessee,  does 
not  differ  in  principle  in  this  respect  from  an  ordinary  convey- 
ance in  fee  for  a  valuable  consideration." 

In  a  subsequent  case,§  it  seems  to  have  been  thought  that 
under  the  covenant  for  quiet  enjoyment,  the  lessee  might,  on 
eviction,  recover  the  value  of  the  lease,  less  the  rent  reserved ; 
but  by  a  still  later  decision,  J  the  arbitrary  rule  which,  in  regard 
to  conveyances,  as  we  have  seen,  takes  the  price  paid  to  be  the 
value  of  the  land,  was  laid  down  in  regard  to  leases,  and  Mr. 
Justice  Bronson  said : 

"Following  that  analogy,  the  rents  reserved  in  a  lease  where  no  other  con- 
sideration is  paid,  must  be  regarded  as  a  just  equivalent  for  the  use  of  the 
demised  premises.  The  parties  have  agreed  so  to  consider  it  In  case  of  evic- 
tion the  rent  ceases,  and  the  lessee  is  relieved  from  a  burden  which  must  be 
deemed  equal  to  the  benefit  which  he  would  have  derived  from  the  continued 


*  Caulkins  and  others,  Ex'ro  of  Albee,  vs.  Harris,  9  J.  B.,  824. 

t  Kane  vs.  Sanger,  14  J.  B.,  89.  Baldwin  vs.  Munn,  2  Wend.,  899.  Dimmick  vs. 
Lockwood,  10  Wend.,  149.  Kinney  vs.  Watts,  14  Wend.,  88.  Moak  vs.  Johnson,  1 
Hill,  99;  and  Kelly  vs.  Dutch  Church  of  Schenectady,  2  Hill,  105, 106. 

%  Kinney  vs.  Watts,  14  Wend.,  88. 

%  Moak  vs.  Johnson,  1  Hill,  99. 

|  Kelly  vs.  the  Dutch  Church  of  Schenectady,  2  Hill,  105. 
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enjoyment  of  the  property.  Having  lost  nothing,  he  can  recover  no  damages. 
He  is,  however,  entitled  to  the  costs  he  has  been  put  to ;  and  as  he  is  answera- 
ble to  the  true  owner  for  the  mesne  profits  of  the  land  for  a  period  not  exceed- 
ing six  years,  he  may  recover  back  the  rent  he  has  paid  during  that  time  with 
the  interest  thereon.  If  this  rule  will  not  always  afford  a  sufficient  indemnity 
to  the  lessor,  I  can  only  say,  as  has  often  been  said  in  relation  to  a  purchaser, 
he  should  protect  himself  by  requiring  other  covenants." 

This  rule  destroys  the  value  of  all  the  usual  covenants  in 
leases,  and  is  against  the  general  principle  in  regard  to  chattels, 
by  which  we  shall  see  that  if  a  warranty  in  regard  to  them  fails, 
the  plaintiff  is  entitled  to  recover  the  difference  between  their 
actual  value  and  that  which  they  would  have  had,  if  the  war- 
ranty had  been  complied  with.  It  is  very  frequently  the  case, 
that  the  rent  in  leases,  especially  where  ground  rent  for  a  long 
term  is  reserved,  does  not  represent  their  real  value  to  the  les- 
see ;  that  the  lease,  or  its  good  will,  as  it  is  sometimes  errone- 
ously termed,  is  of  great  actual  value ;  and  that  on  an  eviction 
the  tenant  must  suffer  positive  loss.  Why  should  a  covenant, 
using  the  expressive  phrase  quiet  enjoyment^  be  frittered  away  by 
an  arbitrary  assumption  that  the  price  paid  was  the  real  value  t 

The  general  rule,  as  settled  in  New  York,  in  regard  to  con- 
veyances, was  adopted  at  an  early  day  in  Pennsylvania,  and 
the  price  of  the  land  at  the  date  of  the  deed  was  taken  as  the 
measure  of  damages.*  But  it  does  not  appear  by  the  case  to 
what  cause  the  increased  value  was  to  be  ascribed. 

It  has  been  otherwise  held  in  Massachusetts,  Connecticut, 
Virginia  and  South  Carolina. 

In  Massachusetts^  in  a  case  in  which  the  action  was  brought 
on  the  covenant  of  warranty,  Parsons,  J.,  delivering  the  judg- 
ment of  the  court,  said,  "  The  court  were  of  opinion,  conforma- 
bly to  the  principles  of  law  applied  to  personal  actions  of 
covenant  broken,  to  the  ancient  usages  of  the  State,  and  to  the 
decisions  of  our  predecessors,  supported  by  the  practice  of  the 
legislature,  that  the  plaintiff  in  the  action  ought  to  recover  in 
damages  the  value  of  the  estate  at  the  time  of  the  eviction.'1 
The  land  in  this  case  had  risen  from  $9,000  to  $15,000,  but 
whether  by  reason  of  actual  improvements  is  not  stated. 

*  Bender  «#.  Frombergcr,  4  Dall.,  441. 

t  Gore  vs.  Brazier,  8  Mass.,  528,  543.  (Decided  In  1807.)  See,  also,  Sumner  vs. 
Williams,  8  Matt.,  222. 
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In  a  later  case,*  it  was  held  that,  as  there  was  a  covenant 
of  warranty  in  the  deed,  if  the  plaintiff  had  been  evicted,  the 
jury  should  consider  the  value  of  the  land  at  the  time  of  the 
eviction,  as  the  proper  measure  of  damages ;  but  there  being  no 
eviction,  it  was  held  that  the  measure  of  damages  on  the  cove- 
nant of  seisin  was  the  price  paid,  and  interest,  f 

The  rule  as  above  established  in  Massachusetts,  that  where 
the  covenant  is  in  the  future,  and  the  estate  in  the  mean  time 
passes  by  force  of  the  conveyance,  and  the  grantor  becomes 
seised,  and  is  afterwards  evicted  by  a  paramount  title,  the 
value  of  the  estate  at  the  time  of  the  eviction  is  the  measure  of  the 
plaintiff's  damages,  has  been  repeatedly  since  held  in  that  etate.J 
But  it  has  been  recently  said,§  that  this  rule  may  be  modified 
by  special  circumstances ;  as,  for  instance,  "  a  case  may  be  sup- 
posed where  an  outstanding  mortgage,  though  assuming  the 
form  of  a  paramount  title,  which  if  not  redeemed  would  take 
the  whole  estate,  and  evict  the  covenantee,  yet  being  very 
small  in  comparison  with  the  value  of  the  estate,  it  would  be 
plainly  for  the  interest  of  the  owner  and  holder  of  the  equity  of 
redemption  to  redeem.  In  such  case  it  would  be  quite  unrea- 
sonable to  hold  that  the  covenantee  in  such  an  eviction  should 
recover  damages  to  the  full  value  of  the  estate."  And  this 
doctrine  has  been  recently  re-affirmed.]  It  is  to  be  borne  in 
mind,  that  in  Massachusetts  the  mortgagee  obtains  a  conditional 
judgment,  and  is  put  in  possession,  after  which  the  plaintiff 
may  discharge  the  incumbrance,  and  restore  himself  to  posses- 
sion by  paying  the  debt,  with  interest  and  costs  of  suit,  and  in 
such  a  case  the  proper  rule  of  damages  was  held  to  be  the 
amount  due  on  the  mortgage,  with  the  costs  of  the  mortgage 
suit  against  the  plaintiff.^" 


*  Caswell  vs.  Wendell,  4  Mass.,  108,  (1808.) 

+  In  1807,  (c  75,  $  8,)  an  act  was  passed  in  Massachusetts,  allowing  the  tenant  in 
real  actions,  in  certain  cases,  compensation  for  his  improvements,  and  giving  the  de- 
mandant the  increased  value  of  the  premises,  less  the  improvements,  the  provisions  of 
which  are  incorporated  in  the  Bevision  of  1886,  612.  Harris  vs.  Newell,  8  Mass.,  262. 
Knox  w.  Hook,  12  Mass.,  829.  See,  also,  Bacon  tw.  Callander,  6  Mass.,  808.  Runey 
«.  Edmonds,  15  Mass.,  291.  Shaw  vs.  Bradstreet,  18  Mass.,  241.  Chapel  vs.  Boll,  17 
Mass.,  218.    Heath  vs.  Wells,  6  Pick.,  140.    The  Society  vs.  Wheeler,  2  GaUison,  105. 

%  Norton  vs.  Babcock,  2  Met.,  510,  518. 

|  White  vs.  Whitney,  8  Met.,  81,  89. 

|  Donahoe  vs.  Emery,  9  Met.,  68. 

1  Toflts  vs.  Adams,  8  Pick.,  547. 
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The  State  of  Maine  has  adhered  to  the  rule  of  her  parent, 
Massachusetts,  that  the  value  of  the  premises  at  the  time  of  the 
eviction,  form  the  necessary  damages,  and  to  this  have  there 
been  added  the  expenses  reasonably  and  actually  incurred  in 
the  defence  of  the  suit  in  which  the  grantee  was  evicted.* 

In  Connecticut,  as  early  as  1786,  the  same  rule  was  de- 
clared.f  The  Superior  Court  said  that  in  suits  on  the  covenant 
of  warranty,  the  constant  rule  of  the  court  had  been  to  ascer- 
tain damages  by  the  value  of  the  land  at  the  time  of  eviction. 
But  the  action  being  on  a  covenant  of  seisin,  this  rule  was  held 
not  to  apply.  It  was  said  that  the  purchaser  might  bring  his 
action  immediately  upon  discovering  that  his  title  was  defec- 
tive, and  the  jury  having  computed  the  damages  according  to 
the  consideration  of  the  deed,  the  verdict  was  accepted  by  the 
court. 

In  the  same  State  it  was  recently  said,  "  We  consider  the 
rule  to  have  been  long  since  settled  in  this  State,  that  upon  the 
covenant  of  seisin  the  plaintiff  has  a  right  to  recover  the  consi- 
deration money  and  interest,  and  on  the  covenant  of  warranty, 
the  value  of  the  land  at  the  time  of  eviction.  *  * 

We  think,  too,  that  when  the  warrantor  has  been  vouched  in  to 
defend  his  title,  the  costs  which  the  plaintiff  haa  actually  been 
put  to  is  a  fair  ground  of  damages.";}: 

In  South  Carolina,  the  same  rule  was  at  first  adopted.§  It 
was  held  at  nisi  prius,  in  an  action  of  covenant  brought  for  a 
breach  of  warranty  in  a  release  of  a  lot  of  land  in  Charleston, 
by  Pendleton,  J.,  "  that  there  can  be  no  doubt  but  that  the 
measure  of  estimating  damages  in  a  case  like  the  present,  is 
the  value  of  the  land  at  the  time  of  the  eviction ;"  but  only  a 
part  of  the  lot  being  taken,  it  was  left  to  the  jury  to  appor- 
tion the  damages  according  to  the  amount  of  injury  sustained, 
or  give  the  full  amount  of  the  value  of  the  lot,  which  latter  was 
done.  In  a  subsequent  action  of  covenant  on  warranty,]  there 
was  a  difference  of  opinion  on  this  point,  Grimke,  J.,  thinking 
the  purchase  money  and  interest  was  the  true  rule.  But 
Waties  and  Bay,  justices,  thought  the  value  of  the  lands  at  the 

*  Hardy  w.  Nelson,  27  Maine,  525. 

t  Horsford  w.  Wright,  Kirby,  8. 

X  Sterling  vs.  Peet,  14  Conn.  B.,  245. 

$  liber  et  al.  w.  Parson's  Ex'rs,  1  Bay,  19,  (1785.) 

|  The  Ex'rs  of  Gaerard  w.  Rivers,  1  Bay,  295.    (1799.) 
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time  of  the  eviction  was  the  beet  general  rule,  and  on  this  prin- 
ciple the  verdict  was  given. 

In  an  action  of  warranty  of  negroes,*  an  attempt  was  made 
to  apply  the  same  principle  to  chattels,  bat  while  the  general 
role  was  acknowledged,  the  particular  case  was  considered  an 
exception,  and  the  court  left  it  to  the  jury  to  give  what  they 
thought  reasonable.  Finally,  in  a  subsequent  case,  the  prior 
decisions  were  distinctly  overruled,  and  the  New  York  rule 
was  adopted.f 

In  New  Hampshire,  the  rule  of  damages  in  the  covenant  of 
warranty,  as  to  whether  it  should  be  the  value  of  the  land  at 
the  time  of  the  purchase  or  of  the  eviction,  was  recently  dis- 
cussed but  left  uuBettled4 

In  Virginia,  it  was  very  early  said,§  that  if  a  conveyance 
had  been  made  with  warranty,  the  value  of  the  land  at  the 
time  of  eviction  would  fix  the  damages.  This,  however,  was  in 
equity ;  and  the  rule  in  that  State  seems  to  have  been  long  in- 
volved in  doubt.  In  a  later  casej  while  the  rule  as  just  stated 
was  again  recognized,  it  was  held  not  to  apply  to  a  conveyance 
of  land  with  a  general  warranty  of  a  specific  quantity  when 
the  quantity  fell  short,  and  the  value  of  the  deficiency  was  fixed 
at  the  time  of  the  contract.  In  another  case^"  the  doctrine  of  the 
last  decision  was  followed.  But  the  rule  we  are  considering 
does  not  appear  to  have  controlled  either  of  these  cases,  and 
more  recently,**  the  whole  subject  was  carefully  examined  by 
Green  and  Coalter,  justices,  in  able  and  conflicting  opinions, 
but  the  case  went  off  on  another  ground,  Brooke,  J.,  reserving 
his  opinion.  And  the  final  decision  seems  Jo  be  that  the  pur- 
chase money,  interest  and  costs  of  eviction,  fix  the  measure  of 
compensation.ff 

In  Tennessee,  the  purchase  money  with  interest  makes  the 
measure  of  remuneration.^ 

*  Evelegh  «t.  Stitt's  Adm'rs,  1  Bay,  92.    (1789.) 

+  Hunning  w.  Withers,  2  Tred.  Con.  Sep.,  584,  Ware  w.  Weathnall,  2  M'Cord'a 
Rep.,  418.  Bond  v$.  Quattiebaum,  1  ibid.,  586,  and  Stat,  of  1824.  Furman  w.  Elmore, 
2  Nott  &  M'Cord. 

X  Loomis  tw.  Bedel,  11  N.  H.  B.,  74. 

f  Mills  «t.  Bell,  8  Call.,  828.    (1802.) 

I  Nelson  w.  Matthews,  2  Hen.  A  Man.,  164.    (1808.) 

1  Humphreys  Adm'r  v$.  Adams  Adm'r,  1  Mnn.,  498. 

**  Stout  «*,  Jackson,  8  Randolph,  182.    (1828.) 

tt  Threlkeld  w.  Fitzhugh,  2  Leigh,  451. 

U  Talbot  w.  Bedford,  5  Hall's  Am.  Law  J.,  880,  cited  in  notes  to  Duvall  w.  Craig, 
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So,  too,  in  Kentucky,  where  it  was  held  by  the  Court  of  Ap- 
peals, that  in  case  of  a  covenant  of  warranty  and  eviction, 
"  the  value  of  the  land  at  the  time  of  sale  to  be  ascertained  by 
the  purchase  money,  if  expressed  in  the  deed  or  known,  toge- 
ther with  interest  thereon,  and  the  costs  extraordinary,  as  well 
as  legal  expenses  in  defence  of  the  title,  is  the  measure  of 
damages  to  be  recovered;  but  if  the  purchase  money  be  not 
expressed  in  the  deed,  other  means  may  be  used  to  ascertain 
its  value."    The  case  was  in  chancery.* 

In  Ohio,  in  actions  on  the  covenants  of  seisin  and  quiet  en- 
joyment, the  measure  of  damages,  as  a  general  rule,  has  been 
adjudged  to  be  the  consideration  money  and  interest ;  and  this 
rule  has  been  applied  to  suits  on  the  warranty  of  title.  But  in 
that  State,  in  an  action  on  a  covenant  of  warranty  of  title,  where 
the  plaintiff  had  occupied  the  premises  from  the  date  of  the 
conveyance,  the  enjoyment  was  declared  to  be  equivalent  to 
the  interest  upon  the  consideration,  and  no  interest  as  such  to  be 
recoverable.  But  as  the  plaintiff  might  be  compelled  to  account 
for  the  rents  and  profits  for  four  years,  to  the  true  owner,  he 


8  Wheat.,  64,  and  Shaw  w.  Wilkin*,  Adm'r,  8  Humphreys,  647.    See,  also,  in  Sumner 
0*.  Williams,  4  Hall's  Am.  Law  J.,  129, 147,  the  opinion  of  Lather  Martin. 

*  Cox's  Heirs  w.  Strode,  2  Bibb,  278.  These  questions  have  been  much  consid- 
ered in  the  various  States  of  the  Union,  and  the  following  eases  may  be  noted.  In 
North  Carolina,  Wilson  «*.  Forbes,  2  Dev.  N.  C.  Rep.,  80.  In  Kentucky,  Seamore  «•. 
Harlan,  8  Dana's  Ken.  Sep.,  408,  415.  Booker  vs.  Bell,  8  ib.,  175.  In  Illinois,  Book- 
master  v* .  Grundy,  1  Scommon's  Rep.,  812.  IPKee  w.  Brandon,  2  ib.,  889.  In  Maine, 
Swett  vs.  Patrick,  8  Fairf.,  1.  In  Vermont,  Strong  «.  Shnmway,  D.  Chipman's  Rep., 
110.  Park  vs.  Bates,  12  Vermont  Rep.,  881.  In  Louisiana,  BSssell  «•.  Erwin,  18  La. 
Rep.,  148.  In  Tennessee,  Talbot  vs.  Bedford,  Cooke's  Tenn.  Rep.,  447.  Hopkins  vs. 
Yowell,  5  Yerger,  805.  In  Virginia,  Loather  vs.  Commonwealth,  1  H.  A  Munf.,  202. 
Crenshaw  vs.  Smith,  5  Munf.,  415.  Wilson  vs.  Spencer,  11  Leigh,  261.  In  New  Jer- 
sey, Stewart  vs.  Drake,  4  Halsted's  Rep.,  189.  In  Arkansas,  Logan  vs.  Moulder,  1 
Ark.  R.,  828.  In  Indiana,  Blaokwell  vs.  The  Justices  of  Lawrence  County,  1  Black- 
ford's Ind.  Rep.,  266,  in  noiis.  Sheets  vs.  Andrews,  2  ib.,  274.  In  Ohio,  Adm'r  of 
Backus  vs.  M'Coy,  8  Ham.  Ohio,  221.  Dustin  vs.  Newcomer,  8  Ohio,  49.  Foote  vs. 
Burnet,  10  Ohio,  817.  "  The  ultimate  extent,"  »*▼•  Chancellor  Kent,  (vol.  iv.,  476,)  to 
whose  laborious  research  I  am  indebted  for  the  authorities  in  this  note,  **  of  the  ven- 
dor's responsibility  under  all  or  any  of  the  usual  covenants  in  the  deed,  is  the  purchase 
money  with  interest,  and  this  I  presume  to  be  the  prevalent  rule  throughout  the 
United  States."  Supposing  this  to  be  so,  subject  to  the  above  exceptions,  it  may  still 
be  doubted  whether  interest  should  be  allowed  in  any  case  where  the  property  has 
been  enjoyed  by  the  grantee,  unless  he  has  been  aotually  oompolled  to  pay  the  mesne 
profits.  Interest  is  given  to  counterbalance  the  claim  of  the  true  owner  for  mesne 
profits ;  but  even  after  eviction,  the  loss  of  the  mesne  profits  does  not  necessarily  fol- 
low, and,  as  we  have  heretofore  seen,  the  law  does  not  give  actual  oomptnsatio*  for 
probdNe  loss.— Supra,  108. 
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was  held  entitled  to  recover  interest  for  four  years  in  the  suit 
on  the  covenant* 

In  the  same  State,  where  the  covenant  of  warranty  is  broken 
by  reason  of  an  assignment  of  dower  by  metes  and  bounds,  the 
damages  will  be  not  to  the  extent  of  the  consideration  money, 
or  of  one-third  of  the  consideration  money  of  the  deed,  but  the 
extent  to  whieh  the  value  of  the  estate  is  diminished  by  carving 
out  the  life  estate,  taking  one-third  of  the  consideration  money 
to  be  the  value  of  one-third  of  the  fee  simple  interest,  f 

Where  the  eviction  complained  of  is  partial,  the  recovery  is 
proportioned  to  the  value  of  the  part  of  the  premises  to  which 
the  title  ha3  failed.  So  in  New  York,£  where  action  was 
brought  on  the  covenant  of  seisin,  the  title  to  part  of  the  pre- 
mises having  failed,  and  it  was  insisted,  on  the  authority  of  an 
English  case,§  that  this  partial  failure  of  title  gave  the  plaintiff  a 
right  to  recover  the  entire  purchase  money.  But  the  court  held 
otherwise :  that  it  was  competent  for  the  defendant  to  show 
that  the  part  in  regard  to  which  the  title  had  failed,  was  of  infe- 
rior quality  to  the  other  portion  conveyed ;  and  that  the  true 
measure  of  damages  was  the  value  of  the  part  of  which  the 
title  had  failed,  taken  in  proportion  to  the  price  of  the  whole ; 
the  whole  computation  being  on  the  basis  of  the  consideration 
money.  This  rule  was  deduced  by  Kent,  C.  J.,  from  the  Year 
Books,]  and  enforced  by  the  analogies  of  the  civil  law.  "  Quod 
enim"  says  Ulpian,  "si  quod  in  agro  pretiosissirrvwn,  hoc 
evictum  est;  out  quod  fuit  in  agro  vilissimumt  CMtimabitur 
loci  qualitasj  et  sic  erit  regressus"^  The  same  principle  is 
Also  recognized  by  Pothier.** 

In  a  recent  case  in  Massachusetts,  it  was  contended  that  the 
damages  should  be  determined  by  the  proportion  in  quantity 
which  the  part  to  which  the  title  had  failed,  bore  to  the  residue ; 
but  the  court  said,  u  This  is  not  a  just  rule,  for  the  value  may 
be  unequal.    The  true  and  just  rule  is,  that  the  proportional 


*  Clark  w.  Parr.,  14  Ohio,  118. 

t  Johnson  v$.  Nyoe's  Ex'rs,  17  Ohio,  66. 

\  Morris  vs.  Phelp*,  5  J.  R.,  49 ;  reoognized  in  Guthrie  v*.  Pugsley,  12  J.  B.,  1S6 . 

S  Farrer  v$.  Nightingal,  2  Esp.  Cas.,  689. 

1 29  E.  III.,  4,  and  18  E.  IV.,  8.    See,  also,  Gray  vt.  Briscoe,  Noy,  142,  supra,  1ST. 

1  Dig.,  21,  2 1. 1, 1. 18,  and  1.  64,  *  8. 

**  Contrat  de  Vente,  No.  99, 189, 142. 
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value,  and  not  the  quantify,  of  the  several  parts  of  the  land 
should  be  the  measure  of  damages.'9* 

Assuming  it  to  be  settled  that  the  consideration  paid  fur- 
nishes the  rule  of  damages,  it  still  remains  to  be  seen  how  far 
the  price  named  as  paid  and  received  in  the  dead,  is  conclu- 
sive proof  of  that  consideration. '  In  England,  the  cases  are 
conflicting,  and  the  rule  appears  to  be  against  the  admission  of 
parol  proof  to  contradict  the  deed.f  In  a  recent  case,±  the 
Court  of  King's  Bench  said :  "  The  deed  states  the  whole  pur- 
chase money  to  be  well  and  truly  paid.  The  parol  evidence  is 
that  it  never  was  paid,  but  a  great  part  of  it  kept  back,  and 
that  fact  is  wholly  inconsistent  with  the  statement  in  the  deed, 
and,  therefore,  ought  not  to  have  been  received  in  evidence." 
But  it  seems  to  be  well  settled  in  this  country,  that,  as  between 
the  original  parties  to  the  transfer,  the  consideration  clause  is 
open  to  parol  proof,§  at  least  so  far  as  to  permit  the  grantor  to 
show  that  the  price  of  the  property  was  not,  in  point  of  fact, 
paid. 

But  however  the  rule  may  be  in  general,  there  may  again 
arise  a  question  whether  the  consideration  clause  is  open  to 
parol  proof,  for  the  purpose  of  reducing  or  enhancing  the 
damages ;  as,  for  instance,  if  a  mere  nominal  consideration  be 
inserted,  will  that  defeat  all  but  a  nominal  recovery,  or  can  the 
party  evicted  show  the  actual  price  paid  ?  A  very  accomplished 
judge  has  held  this  language  :|  "Where  the  deed  contains  no 
covenant  but  that  of  seisin  or  general  warranty,  the  considera- 
tion is  not  inserted  as  a  mere  matter  of  form,  nor  for  the  sole 

*  Cornell  w.  Jackson,  8  Gash.,  606.  See,  also,  in  Ohio,  Michael  vs.  Mills,  17  Ohio, 
601. 

+  King  vs.  Inhabitants  of  Scammonden,  8  T.  R.,  474.  Bowntree  w.  Jacob,  2 
Taunt.,  141.  Villers  vs.  Beaumont,  2  Dy.,  146  a.  Mildmay's  Case,  1  Rep.,  176.  Ver- 
non's Case,  4  Sep.,  8.  Peacock  vs.  Monk,  1  Ves.  sen.,  128.  Craythorne  vs.  Bwin- 
bourne,  14  Ves.,  159.    Lampon  vs.  Corke,  5  Barn.  &  Aid.,  606. 

X  Baker  vs.  Dewey,  1  Barn.  &  Cres.,  704. 

8  See  the  English  and  American  cases  elaborately  reviewed  in  the  Court  of  Errors 
in  Now  York,  in  McCrea  vs.  Purmort,  16  Wend.,  460.  See,  also,  Grant  vs.  Townsend, 
2  Hill,  557.  In  New  Jersey,  see  the  subject  examined  in  Bollcs  vs.  Beach,  2  Zabriskie, 
680,  where  it  is  said,  "  when  the  deed  acknowledges  the  payment  of  the  consideration, 
it  cannot  be  denied  by  the  grantor,  for  the  purpose  of  destroying  the  effect  and  opera- 
tion of  the  deed,  though  it  may  be  denied  for  the  purpose  of  recovering  the  considera- 
tion money.  This  doctrine  is  now,  in  this  Court,  supported  by  snch  a  weight  of  au- 
thority as  not  readily  to  be  disturbed." 

|  Greenvault  vs.  Davis,  4  Hill,  648,  per  Bronson,  J. 
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purpose  of  giving  effect  and  operation  to  the  deed ;  but  it  is 
inserted  for  the  farther  purpose  of  fixing  the  amount  of  damages 
to  which  the  grantee  will  be  entitled,  in  case  he  is  evicted.  At 
least,  such  are  my  present  impressions,  though  my  brethren  are 
inclined  to  a  different  conclusion.  But  it  is  not  now  necessary 
to  decide  the  question." 

I  submit,  however,  with  deference,  that  any  distinction,  as 
to  the  purpose  for  which  parol  proof  is  admitted,  cannot  be 
maintained.  If  good  for  one  end,  it  must  be  good  as  to  all. 
It  would  be  a  solecism  for  the  tribunal  to  admit  evidence  to 
influence  their  minds  as  to  one  result,  and  to  exclude  it  as  to 
another.  If  a  fact  be  established,  all  its  legitimate  results  must 
follow,  whether  as  to  rights  or  remedies ;  and  so  it  seems  to  be 
now  at  length  definitively  settled  in  New  York.  In  a  recent 
case,  Jewett,  J.,  delivering  the  opinion  of  the  Court  of  Appeals, 
said,  "  It  is  well  settled  that  for  the  purpose  of  ascertaining  the 
damages  to  which  a  plaintiff  may  be  entitled  in  an  action  at 
law  for  the  breach  of  the  covenant  of  seisin  in  a  deed,  the 
true  consideration,  and  that  all,  or  any  part,  remains  unpaid, 
may  be  shown,  notwithstanding  a  different  consideration  is  ex- 
pressed in  the  deed,  and  although  it  contains  an  acknowledg- 
ment, on  the  part  of  the  grantor,  that  it  has  been  paid  at  the 
time  of,  or  before  the  execution  of  the  deed."*  In  the  sister 
states  of  the  Union,  also,  it  seems  to  be  now  generally  held  that 
parol  proof  is  admissible  as  to  the  quantum  of  consideration 

paid.f 

But,  though  parol  proof  may  be  admitted  as  between  the 
original  parties,  it  is  well  settled  in  New  York,  that  if  the  grantee 
has  transferred  the  land,  the  consideration  named  is  conclusive  as 
between  his  assigns  and  the  original  grantor,  at  least  as  against 
the  latter.  In  a  case  already  cited,£  Bronson,  J.,  said :  "  It 
would  work  the  grossest  injustice  to  allow  the  covenantor  to  go 
into  the  question  of  how  much  was  actually  paid  for  the  land, 
when  the  title  has  failed  in  the  hands  of  an  assignee."  In  this 
case  it  was  held  the  grartfor  could  not  be  allowed,  as  against 
the  assignee,  to  show  that  the  price  paid  was  less  than  that 

*  Bingham  vs.  Weiderwax,  1  Comstook,  509. 

t  Garrett  t».  Stuart,  1  M'Cord,  514.    Bollard  tw.  Briggs,  7  Pick.,  588.    Morse  «t. 
8hattuck,  4  N.  Hamp.  B.,  229.    Belden  w.  Seymour,  8  Conn.  B.,  804. 
X  Greenvault  «•.  Davis,  4  Hill,  648, 649. 


174  BXAL  COVENANTS. 

named  in  the  deed ;  but  perhaps  the  same  reasons  do  not  apply 
against  the  assignee,  if  desirous  to  prove  the  price  greater. 

In  regard  to  all  the  real  covenants,  although  the  courts  have 
felt  themselves  bound  to  adopt  the  arbitrary  rules,  which  we 
have  stated,  as  to  the  price  paid,  still  the  constant  effort  is  to 
give  compensation  for  what  is  actually  lost;  not  to  allow  any 
remuneration  for  a  mere  technical  breach  of  agreement,  to  make 
the  measure  of  damages  correspond  with  the  real  injury  sus- 
tained, and  not  to  permit  an  action  where  no  loss  has  been  suf- 
fered. So  in  Massachusetts,  it  has  been  held  that  "  the  grantee 
of  land  with  warranty,  who  has  conveyed  all  his  interest  therein 
with  warranty,  cannot  maintain  an  action  against  his  grantor  for 
a  breach  of  the  warranty,  subsequently  occurring,  unless  he  is 
compelled  to  pay  damage  on  his  own  covenant  of  warranty  or 
obtains  a  release  of  the  same  from  his  grantee,  and  the  court 
said,  "  the  plaintiff  has  not  suffered  any  damage,  and  he  may 
never  sustain  any.  He  is  liable  on  his  warranty,  it  is  true,  but 
before  he  has  suffered  he  cannot  sue  for  indemnity,  there  being 
no  certainty  that  he  ever  will  be  damnified."*  So,  in  an  action 
on  this  covenant  in  New  York,  where  the  plaintiff  had  been 
ousted  of  a  portion  of  the  premises  by  a  third  party,  who  had  a 
superior  title,  but  for  a  term  of  years  only,  it  was  held  by  the 
Supreme  court  that  the  measure  of  damages  was  not  the  consid- 
eration money  and  interest  of  the  land  of  which  the  plaintiff 
was  dispossessed,  but  the  annual  value  thereof,  or  the  interest 
of  the  consideration  money  paid  for  the  land  for  the  period  of 
the  term ;  and  that  the  costs  and  counsel  fees  of  the  plaintiff's 
defence  to  the  termor's  suit,  were  all  properly  included.f  In 
Massachusetts,  in  a  similar  case,  we  have  already  seen  that 
counsel  fees  were  not  allowed.^ 

In  New  Hampshire,  it  appears  to  be  well  settled,  that  in  a 
suit  brought  on  the  covenant  of  warranty,  where  the  grantee 
has  purchased  in  the  paramount  title,  he  can  recover  no  more 
than  the  amount  paid,  with  compensation  for  his  trouble  and 

expenses.g 

-  -  —  — — -    -  --. 

*  Wheeler  w.  Sohier,  8  Cub.,  319. 

t  Biokert  vs.  Snyder,  9  Wend.,  416.  See  this  case  oommented  on  in  Batohelder 
«*.  Sturgia,  8  Gush.,  301,  where  the  Supreme  Court  of  Massachusetts  say  they  are  not 
prepared  entirely  to  adopt  it. 

%  Supra,  98,  et  seq. 

$  Loomis  «t.  Bedel,  11  N.  H.  B.,  74.    Vide  supra,  55. 
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Having  thus  examined  the  covenants  of  warranty  and  for 
quiet  enjoyment,  we  come  next  to  that  of  seisin,  or  that  the 
grantor  has  good  right  to  convey,  for  they  are  substantially  the 
same. 

In  regard  to  this  covenant,  it  is  not  necessary  to  allege  by 
way  of  breach,  an  ouster  or  eviction.  All  that  is  requisite  is  to 
negative  the  words  of  the  covenant.*  If,  at  the  time  of  the 
execution  of  the  deed,  the  grantor  does  not  own  the  land,  the 
covenant  is  broken,  as  we  have  seen,  immediately ;  and  in  such 
a  case,  in  Massachusetts,  it  was  said  :+  "  The  rule  for  assessing 
the  damages  arising  from  this  breach,  is  very  clear.  No  land 
passing  by  the  defendant's  deed  to  the  plaintiff,  he  has  lost  no 
land  by  the  breach  of  this  covenant ;  he  has  lost  only  the  con- 
sideration he  paid  for  it.  This  he  is  entitled  to  recover  back, 
with  interest  to  this  time .":[:  In  New  York,§  in  an  action  for 
the  breach  of  this  covenant,  it  appeared  that  there  was  only  a 
partial  failure :  the  grantors  having  the  fee  in  two-sixths  of  the 
premises  conveyed,  and  a  life  estate  in  the  remainder.  The 
court  said :  "  There  is  no  settled  rule  of  law  to  ascertain  the 
damages  in  such  a  case,  without  having  a  jury  to  assess  them, 
as  they  must  depend  principally  upon  the  value  of  the  estate 
during  the  lives  of  the  defendants,  which  must  be  deducted 
from  four-sixths  of  the  consideration  money.  Nor  ought  inte- 
rest to  be  allowed  during  their  lives ;  for  no  one,  during  that 
time,  will  have  a  right  to  turn  the  plaintiff  out  of  possession,  or 
call  on  him  for  the  mesne  profits." 

In  New  Hampshire,  in  an  action  on  the  covenants  of  seisin 
in  fee  and  right  to  convey,  it  was  said,  that  "  the  two  covenants 
were  synonymous,  and  each  amounts  only  to  a  stipulation  that 
the  grantee  has  such  a  seisin,  that  the  land  will  pass  by  the 
deed.9' I  And  the  court  proceeded  to  say,  "It  has  been  settled 
in  this  State  too  long  to  be  now  questioned,  (and  it  is  deeply  to 


*  Bickert  w.  Snyder,  9  Wend.,  416.    Kent's  Com.,  vol.  !▼.,  479. 

t  Bickford  vs.  Page,  S  Mass.,  465, 461. 

X  See,  to  the  same  point,  Caswell  «t.  Wendell,  4  Mass.,  106.  Chapel  w.  Boll,  17 
Mass.,  218.    Jenkins  w.  Hopkins,  8  Pick.,  846. 

I  Guthrie  w.  Pugsley,  18  J.  B.,  126. 

I  This,  however,  is  not  absolutely  true ;  for  if  husband  and  wife  convey  with  cov- 
enants of  seisin,  and  of  right  to  convey,  and  they  are  seised  in  fee,  but  the  wife  is 
under  age,  the  one  covenant  would  be  broken  and  the  other  not.  Sugden,  Vend.  & 
Purch.,  404, 406. 
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be  regretted  that  it  is  so  settled,)  that  he  who  has  a  good  title  to 
land  which  is  in  the  adverse  possession  of  another,  has,  so  long 
as  he  has  a  right  of  entry,  such  a  seisin,  that  the  land  will  pass 
by  his  deed."* 

The.  general  rule  on  the  covenant  of  seisin  undoubtedly  is, 
that  the  vendee  recovers  his  consideration  money  and  interest, 
upon  the  ground  that  this  is  his  actual  loss.  But  where  it  is 
apparent  that  his  loss  has  been  really  less,  he  is  limited  to  the 
amount  of  injury  sustained.  So  in  Maine,  where  land  was  con- 
veyed with  covenant  of  seisin,  and  it  appeared  that,  at  the  time 
of  the  conveyance,  there  was  an  outstanding  paramount  title, 
and,  about  seventeen  years  after  the  purchase,  the  plaintiff,  who 
had  been  all  the  time  in  possession,  was  obliged  to  purchase  in 
the  outstanding  title,  it  was  held  that  he  was  not  entitled  to  re- 
cover the  whole  original  consideration  money  with  interest, 
but  only  the  amount  paid  to  perfect  the  title,  with  interest 
from  the  time  of  payment.  In  this  case,  it  was  urged  that  the 
plaintiff  derived  no  rents  or  profits  from  the  premises ;  but  the 
court  said,  "  We  think  that  cannot  be  taken  into  consideration 
to  affect  the  rights  of  the  parties.  If  a  person  purchases  real 
estate,  it  is  to  be  presumed  that  he  does  so  because  the  rents 
and  profits  of  it  will  be  equivalent  to  the  interest  of  the  money 
he  may  be  content  to  pay  for  it.  Whether  the  vendee  turns 
his  purchase  to  a  profit  or  a  loss,  is  no  concern  of  the  vendors."! 

So,  also,  in  New  York,  where  the  defendant,  being  tenant  for 
life,  with  remainder  over,  conveyed  with  covenant  of  seisin  in  fee, 
in  a  suit  on  this  covenant,  the  plaintiff,  having  been  in  posses- 
sion from  the  time  of  the  conveyance,  was  allowed  to  recover 
the  consideration  money  without  interest,  deducting  therefrom 
the  value  of  the  life  estate.^: 

So  in  Maine,  in  an  action  on  this  covenant  it  appeared  that 
the  grantor  was  not  seised  at  the  time  of  execution  of  the  deed, 

»  Willard  vs.  Twitehell,  1  N.  H.  B.,  777. 

+  Spring  vs.  Chase,  22  Maine,  502. 

X  Tanner  w.  Livingston,  12  Wend.,  88.  In  Spring  vt.  Chase,  22  Maine,  501,  it  is 
said,  speaking  of  this  case,  "  to  have  been  held,"  that  interest  was  not  recoverable, 
bat  there  was  no  discussion  nor  decision  as  to  the  matter  of  interest :  it  was  the  ruling 
at  the  trial ;  the  tenant  for  life,  however,  not  having  died,  and  the  plaintiff  not  being 
evioted,  there  was  evidently  no  ground  for  any  allowance  of  interest,  which  is  only 
given  to  cover  the  value  of  the  mesne  profits  that  it  is  supposed  the  grantee  may  be 
obliged  to  refund  to  the  true  owners. 
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and  tbe  covenant  was  therefore  broken ;  but  that  he  had  subse- 
quently acquired  a  title  which  was  held  to  enure  to  the  grantee 
by  estoppel,  and  the  grantee  not  having  been  disturbed  in  his 
possession,  it  was  considered  that  the  plaintiff  could  recover 
nominal  damages  only,  and  the  Supreme  Court  tfaid :  # 

"The  rules  which  have  been  established  to  determine  the  measure  of  dam* 
ages,  upon  the  breach  of  covenants  in  deeds  for  the  conveyance  of  real  estate, 
have  been  framed  with  a  view  to  give  the  party  entitled  a  fair  indemnity  for 
the  damages  he  has  sustained.  Thus,  if  the  covenant  of  seisin  is  broken,  as 
thereby  the  title  wholly  fails,  the  law  restores  to  the  purchaser  the  considera- 
tion paid,  which  is  the  agreed  value  of  the  land,  with  interest  But  in  this,  as 
well  as  in  other  covenants  usual  in  the  conveyance  of  real  estate,  if  there  exist 
facts  or  circumstances  which  would  render  the  application  of  the  rule  inequit- 
able, they  are  to  be  taken  into  consideration  by  a  jury.  The  covenant  was 
intended  to  secure  to  the  plaintiff  a  legal  seisin  in  the  land  conveyed.  If  it  is 
broken,  and  he  fails  of  that  seisin,  he  has  a  right  to  reclaim  the  purchase  mon- 
ey. But  if  in  virtue  of  another  covenant  in  the  same  deed,  which  was  also 
taken  to  assure  to  him  the  subject  matter  of  the  conveyance,  he  has  obtained 
that  seisin,  it  would  be  altogether  inequitable  that  he  should  have  the  seisin, 
and  be  allowed  besides  to  recover  back  the  consideration  paid  for  it"* 

But  a  release  of  land  without  warranty  to  a  third  person 
has  "been  held  in  Massachusetts  not  to  prevent  a  grantee  from 
recovering  full  damages  against  his  grantor  for  a  breach  of  the 
covenant  of  seising 

If  the  grantor  on  a  deed  containing  covenants  of  seisin  and 
warranty,  after  the  execution  of  the  deed,  recover  land  included 
in  it  of  which  he  was  not  in  fact  seised  at  the  time  of  making 
the  deed,  it  will  go  to  reduce  the  damages  pro  tanto.f 

It  has  been  frequently  decided  in  actions  on  this  covenant,  that 
where  a  former  suit  has  taken  place  which  the  covenantee  has 
been  obliged  to  defend,  not  only  his  costs,  but  his  counsel  fees 
may  be  recovered  in  the  proceeding  on  the  covenant  itself.§ 

Where  the  breach  of  the  covenant  consists  of  an  outstanding 
life  estate,  it  has  been  held  not  to  be  erroneous  to  give  the 


*  Baxter  w.  Bradbury,  20  Blaine,  260.  See,  also,  Whiting  m.  Dewey,  15  Pick., 
428. 

t  Cornell  «t.  Jackson,  8  Cash.,  506. 

t  Cornell  w.  Jackson,  8  Cash.,  506. 

%  Stents  vs.  Ex're  of  Ten  Eyck,  8  Games  B.,  111.  Kingsbury  «t.  Smith,  18  N.  H. 
B.,  188.  Swettw.  Patrick,  12  Maine,  9.  Besle  «.  Thompson,  8  B.&P.,  407.  Pitkin 
•t.  Learitt,  18  Verm.  B.,  879.    Allen  w.  Blunt,  2  Woodb.  A  M^  121. 
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jury  printed  tables  to  compute  its  value  by,  as,  in  Vermont, 
those  of  Dr.  Wigglesworth.* 

We  proceed  now  to  consider  the  rule  in  regard  to  the  cove- 
nant against  incumbrances. 

And  on  this  subject  the  Supreme  Court  of  Massachusetts  has 
used  this  general  language,  that  the  defendaut  is  to  make  good 
his  warranty ;  that  is,  he  is  to  pay  a  sum  of  money  which  will 
put  the  plaintiff  in  as  good  a  state  as  if  he  had  kept  his  covenant. f 
The  cases  arising  under  the  covenant  against  incumbrances 
resolve  themselves  into  three  general  heads.  First,  where 
the  incumbrance  consists  of  a  mortgage  or  other  debt  which 
is  already  due  and  which  the  plaintiff  has  paid  off.  Second, 
where  the  plaintiff  has  not  discharged  the  incumbrance,  though 
it  might  have  been  done.  Third,  where  the  incumbrance 
consists  of  a  mortgage  or  lease  not  expired,  or  servitude  of  any 
description,  which  the  plaintiff  cannot  discharge.  In  Massa- 
chusetts the  general  rule  has  been  laid  down  as  follows :  "  If  the 
covenantee  has  fairly  extinguished  the  incumbrances,  he  ought 
to  recover  the  expences  necessarily  incurred  in  doing  it.  If  they 
remain  and  consist  of  mortgages  or  attachments,  and  such  liens 
on  the  estate  as  do  not  interfere  with  the  enjoyment  of  it  by 
the  covenantee,  he  can  only  recover  nominal  damages.  But 
if  they  are  of  a  permanent  nature,  and  such  as  the  covenantee 
cannot  remove,  he  should  recover  a  just  compensation  for  the 
real  injury  resulting  from  their  continuance."^  And  this  seems 
the  law  as  generally  received. 

So  in  New  York,§  it  was  held,  that  if  the  plaintiff  had 
actually  extinguished  the  incumbrance,  he  was  entitled  to  re- 
cover the  amount  so  paid;  but  if  not  extinguished,  that 
then  he  could  only  recover  nominal  damages ;  and  the  doctrine 
has  been  uniformly  adhered  to  in  that  state.^  And  on  the  same 
principle,  in  regard  to  the  mode  in  which  the  breach  of  this  cov- 
enant must  be  set  out,  it  is  held  in  New  York,|  not  to  be  sufficient 
to  aver  that  the  premises  are  not  unincumbered,  but  that  the 
plaintiff  must  allege  the  extinguishment  of  the  incumbrance. 

•  Mills  w.  Catlin,  22  Verm.,  98. 

t  Thayer  w.  Clarence,  22  Pick.,  490. 

%  Harlow  vs.  Thomas,  15  Pick.,  66,  69.    Batchelder  vs.  Sturges,  8  Cuah.,  200. 

$  Delavergne  vs.  Norria,  7  J.  B.,  858. 

|  Hall  vs.  Dean,  18  J.  B.,  105.    Stanard  vs.  Edridge,  16  J.  B.,  254 

1  Deforest  vs.  Leete,  16  J.  B.f  122. 
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80  in  Massachusetts,  in  an  early  case,  Parsons,  Ch.  J., 
said :  "  A  purchaser  from  one  seised  is  not  obliged  to  wait  in 
painful  suspense  until  he  be  evicted,  before  he  can  obtain  an 
adequate  remedy ;  but  as  soon  as  he  can  extinguish  the  incum- 
brance, he  may  call  on  his  grantor  for  an  indemnity."  So 
held  again  in  the  same  state,  that  the  damages  in  a  suit  on  the 
covenant  against  incumbrances,  are  merely  nominal,  if  the 
plaintiff  has  paid  nothing  towards  their  discharge.*  So  in 
Maine,  it  has  been  decided  that  the  plaintiff  can  recover 
nothing  more  than  nominal  damages  for  a  breach  of  covenant 
by  an  incumbrance  no  longer  existing,  and  not  removed  at 
as  his  expense.f 

In  New  York,$  in  an  action  on  this  covenant,  the  plaintiff 
having  been  defeated  in  an  ejectment  suit,  and  judgment  ob- 
tained against  him,  the  Supreme  Court  held  that  he  was  entitled 
to  recover  the  consideration  named  in  his  deed,  with  interest, 
and  also  the  costs  of  the  proceeding  in  which  he  was  evicted. 

In  Massachusetts,  where  the  grantee  was  evicted  under  a 
paramount  title,  it  was  held  that  the  proper  measure  of  da- 
mages was  the  value  of  the  land,  with  interest  thereon  from  the 
time  of  the  eviction.§ 

In  New  York,  the  following  question  was  raised.  Suit 
was  brought  on  the  covenant  against  incumbrances  ;  the  decla- 
ration averred  that  the  plaintiff  purchased  the  land  in  question 
for  two  hundred  and  fifty  dollars,  and  put  on  improvements  to 
the  value  of  two  thousand  dollars :  that  at  the  time  of  the  deed, 
the  premises  were  not  free  from  incumbrances,  but  that  they 
were  subject  to  a  judgment  for  upwards  of  three  thousand  dol- 
lars on  an  undivided  moiety  of  the  lot,  under  which  incumbrance 
one-half  was  sold.  Flea,  that  the  plaintiff  was  only  entitled 
to  recover  one  hundred  and  twenty-five  dollars,  one-half  of  the 
consideration  money  paid,  and  tender  of  that  sum :  demurrer  and 
joinder.  This  plea  proceeded  on  the  ground,  that  under  the 
covenant  against  incumbrances  the  plaintiff  can  only  recover 

*  Presoott  vt.  Truman,  4  Mass.,  627.    Wyxnan  vt.  Ballard,  12  Mass.,  804 ;  and  Tuft 
«t.  Adams,  8  Pick.,  647. 

t  Herriok  vt.  Moore,  19  Maine,  818. 
%  Waldo  w.  Long,  7  J.  B.,  178. 
%  Barrett  vt.  Porter,  14  Mass.,  148. 
I  Dimmick  «*.  Lockwood,  10  Wend.,  142. 
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the  consideration  paid,  and  nothing  for  his  improvements.  So 
the  court  held,  and  gave  judgment  for  the  defendant  It  was 
even  intimated  that  if  he  had  discharged  the  incumbrance,  he 
conld  not  recover  the  amount  paid.  "  Suppose  the  plaintiff," 
said  Savage,  0.  J.,  "  instead  of  building  a  house,  had  paid 
the  $3,000,  and  brought  this  suit  to  be  reimb  used,  he  would 
bring  himself  within  the  language  of  some  of  the  judges  who 
say  that  a  purchaser  is  entitled  to  recover  what  he  has  paid, 
and  yet  I  Apprehend  hid  would  not  be  permitted  to  recover  that 
amount"  The  c6urt  laid  stress  on  the  admitted  fact,  that  un- 
der the  covenant  of  quiet  enjoyment,  only  the  consideration 
money  and  interest  could  be  recovered,  and  asked  why  more 
should  be  obtained  in  the  action  before  them. 

This  case  appears  open  to  much  observation ;  it  may  not 
be  contrary  to  the  spirit  of  the  rule  in  regard  to  the  covenant 
for  quiet  enjoyment,  but  if  generally  applied,  it  appears  greatly 
to  diminish  the  value  of  the  covenant  against  incumbrances. 
By  surrendering  the  property  to  the  previous  incumbrance,  a 
valid  claim  may  always  be  created  to  the  extent  of  the  consi- 
deration money,  and  to  this  it  seems  the  recovery  under  this 
covenant  is  in  every  instance  to  be  limited.  A  case  may,  how* 
ever,  easily  be  imagined,  where  the  incumbrance  is  well  known, 
where  the  consideration  money  is  a  fair  representative  of  the 
value  without  the  incumbrance,  where  the  grantor  agrees  to 
remove  it,  and  the  covenant  against  incumbrances  is  inserted 
for  the  express  purpose  of  making  it  certain  that  he  will  do  so. 
In  such  a  case  the  application  of  this  principle  would  be  ex- 
tremely inequitable.  For  it  must  not  be  forgotten  that  the 
severity  of  the  arbitrary  rule  which  declares  the  consideration 
named  in  the  deed  to  be  the  actual  price  paid,  is  but  little 
mitigated  by  the  permission  given  to  the  parties  to  contradict 
it  by  parol  proof.  Such  evidence,  after  the  lapse  of  a  few 
years,  will  generally  be  difficult  of  production,  in  many  cases 
impossible,  and  the  mere  burthen  of  proof  is  always  a  serious 
responsibility.  In  Massachusetts,  also,  it  has  been  said,  that 
the  general  rule  that  the  covenantor  against  incumbrances  is 
liable  to  refund  the  sum  paid  by  the  grantee  to  extinguish  the 
incumbrance,  must  be  taken  subject  to  the  qualification  that 
the  amount  thus  paid  does  not  exceed  that  which  the  grantor 
would  be  bound  to  be  paid  in  case  of  eviction.    In  other  words, 
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he  cannot  be  made  liable  for  more  than  the  value  of  the  estate. 
But  this,  it  will  be  observed,  where  that  value  is  fixed  by  the 
consideration  money  paid,  as  in  New  York,  becomes  a  very 
different  rale  in  its  effect  when  the  actual  value  at  the  time  of 
eviction  is  taken  as  in  Massachusetts.  In  this  latter  case  there 
appears  no  objection  to  it  * 

In  Massachusetts,  in  an  action  on  the  covenant  against 
incumbrances,  and  of  warranty,  f  there  was  proved  a  deed  by 
defendants  to  plaintiffs ;  that  in  the  conveyance  to  the  defend- 
ants, the  land* was  supposed  to  be  embraced,  but  it  was  not; 
that  subsequent  to  the  conveyance  by  defendants  to  plaintiffs, 
the  original  owners  entered,  and  plaintiffs  surrendered,  and 
afterwards  paid  divers  sums  to  extinguish  the  original  title. 
The  plaintiffs  claimed  the  sums  paid  to  extinguish  the  ad- 
verse titles,  with  charges  for  their  time  spent  in  extinguishing 
them,  incidental  expenses  for  horse  and  carriage  hire,  and  sums 
paid  for  advice  of  counsel  after  suit  brought.  The  latter  item 
(counsel  fees)  was  *  disallowed,  but  the  other  expenses,  subse- 
quent to  the  service  of  the  writ,  were  allowed. 

In  New  Hampshire,  in  an  action  brought  on  the  covenant 
against  incumbrances,  the  breach  being  the  existence  of  a  high* 
way,  to  contest  which  the  plaintiff,  induced  by  the  representa- 
tions of  the  defendant,  had  brought  a  suit  and  been  defeated, 
it  was  held  that  the  jury  might  include  the  costs  of  that- suit  in 

the  damages.^ 

In  Maine,  it  has  been  decided  in  a  suit  on  the  covenant 
against  incumbrances,  that  the  plaintiff  may  recover  the  amount 
paid  by  him  to  free  the  title,  although  so  paid  after  suit 
brought.§  And  so  it  has  been  held  in  Massachusetts ;[  and  in 
both  States  no  doubt  on  the  correct  ground,  that  the  cause  of 
action  accruing  before  the  commencement  of  the  suit  by  rea- 
son of  the  existence  of  the  incumbrance,  and  thus  a  claim  for 
nominal  damages  being  created,  the  payment  of  the  incum- 


*  Norton  w.  Baboook,  2  Met.,  510  and  510. 

t  Leffingwell  t*.  Elliott,  10  Pick.,  204. 

%  Haynea  «#.  Stevens,  11  N.  H.  B.,  282.  Would  it  not  have  been  more  proper  to 
say  that  these  costs  should  have  been  included  ? 

S  Kelly  w.  Low,  18  Maine,  244. 

I  Leffingwell  w.  Elliott,  10  Pick.,  204.  Brooks  w.  Wood,  20  Pick.,  474 ;  anpra, 
100. 
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brance  was  mere  matter  of  consequence,  which  the  jury  should 
take  into  consideration. 

The  most  difficult  questions  as  to  the  measure  of  compensa- 
tion on  this  covenant,  arise  under  the  third  head ;  where  the 
incumbrances  are  still  outstanding.  In  New  York  it  has  been 
held,  that  where  the  covenant  has  been  broken  by  reason  of  an 
unexpired  lease,  the  rule  of  damages  is  the  annual  value  of  the 
estate,  or  the  annual  interest  on  the  purchase  money.*  The 
Supreme  Court  of  Massachusetts,  while  refusing  to  adopt  this  as 
a  general  rule,  have  said  that  in  some  instances  it  may  be  cor- 
rect, and  in  case  of  a  lease  outstanding,  they  have  said,  uThat 
the  effect  of  such  a  lease  on  the  sale  of  the  estate  could  not  be 
taken  as  the  true  rule ;  that  such  effect  must  in  its  very  nature 
be  imaginary,  and  supported  only  by  speculative  opinions  and 
conjectures ;"  and  that  "  it  was  quite  too  loose  and  uncertain  a 
mode  of  estimating  damages.  Nor  will,  in  such  a  case,  the 
fact  that  the  estate  was  purchased  by  the  grantee  for  resale, 
be  allowed  to  be  proved  in  order  to  augment  the  damages,  un- 
less this  was  known  to  the  grantor,  f 

Instead  of  the  general  covenant  that  the  premises  conveyed 
are  free  from  incumbrances,  we  sometimes  find  a  special  agree- 
ment to  remove  certain  existing  incumbrances,  and  in  such  a 
case  in  England  it  has  been  held  that  the  amount  of  the  incum- 
brance becomes  the  measure  of  damages.  So  in  an  action  by 
the  trustees  of  the  defendant's  wife  on  a  covenant  to  pay  off 
certain  incumbrances  to  the  amount  of  £19,000,  no  special 
damage  was  laid  in  the  declaration,  nor  proved,  and  judgment 
having  gone  by  default,  the  sheriff's  jury  gave  only  nominal 
damages';  but  on  motion  the  inquisition  was  set  aside,  Lord 
Tenterden,  C.  J.,  saying:  "if  the  plaintiffe  are  only  to  recover 
a  shilling  damages,  the  covenant  becomes  of  no  value,"  and 
Patterson,  J.,  said,  "at  law,  the  trustees  were  entitled  to 
have  this  estate  unincumbered.  How  could  that  be  enforced 
unless  they  could  recover  the  whole  amount  of  the  incum- 
brances, in  an  action  on  the  covenant  l"f 

I  have  already  ventured  to  suggest,§  that  the  verdict  in 


*  Eickett  w.  Sneider,  9  Wend.,  428. 
t  Batohelder  u.  Sturgia,  8  Cash.,  200. 
;  Lethbridge  w.  Mytton,  2  B.  A  AdoL,  772. 
$  Supra,  109. 
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such  a  case  should  be* for  nominal  damages  only.  And  so,  I 
apprehend,  it  would  certainly  be  held  in  this  country,  in  con- 
formity to  those  general  rules  fixing  the  measure  of  damages 
upon  this  covenant  which  we  hare  above  considered. 

In  Maine,  where  a  covenant  was  given  to  pay,  or  allow  in 
account  a  certain  sum,  provided  certain  incumbrances  were 
removed  by  a  given  day,  and  they  were  removed,  but  not  till 
a  year  afterwards,  it  was  held,  tfiat  such  deduction  must  be 
made  from  the  stipulated  sum  as  any  change  that  had  in  the 
interim  taken  place  in  the  value  of  the  property  might  render 
just  and  proper.*  In  Pennsylvania  it  is  held,f  that  if  vendee 
covenant  to  pay  an  incumbrance  out  of  the  purchase  money, 
and  fail  to  do  so,  by  reason  of  which  the  land  is  sold  for  the 
payment  of  the  incumbrance,  and  sells  for  a  price  exceeding  it, 
he  is  liable  to  the  vendor  for  damages,  the  measure  for  which 
is  the  difference  between  the  amount  for  which  the  land  is  sold, 
and  the  price  which  he  agreed  to  pay  for  it. 

We  shall  be  obliged  to  discuss  in  a  separate  place,  the  rule 
of  damages  in  regard  to  covenants  generally ;  but  this  appears 
the  proper  time  to  examine  the  measure  of  compensation  in 
regard  to  contracts  to  convey  or  purchase  real  estate  or  any 
interest  therein. 

These  agreements,  usually  under  seal,  may  be  broken  either 
by  the  vendor  refusing  to  convey,  or  by  the  vendee  refusing  to 
pay  the  price.  Firsts  where  the  vendor  refuses  or  is  unable 
to  convey.  We  have  already  had  occasion  to  notice  a  case  of 
this  kind  where  all  profit  for  (he  loss  of  the  bargain  .was  de- 
nied and  the  vendee's  damages  limited  to  his  deposit.;):  This 
would  of  course,  if  the  vendee  made  no  advance,  reduce  his 
recovery,  independent  of  actual  expenses,  to  a  merely  nominal 
sum.  That  case  seems  to  have  gone  on  the  ground,  that 
u  contracts  of  this  description,  are  on  the  condition  frequently 
expressed,  but  always  implied,  that  the  vendor  has  a  good  title." 
And  as  to  such  cases  the  principle  seems  well  settled ;  so  in 
a  more  recent  case,  where  the  vendor  acting  in  good  faith,  con- 
tracted with  the  plaintiff  to  sell  certain  real  estate,  and  proved 
unable  to  give  a  good  title,  the  plaintiff  was  permitted  to  recover 

*  SobectB  «t.  Marston,  20  Maine,  275. 
t  Young  vs.  Store,  4  Watts  A  Serg.,  45. 
X  Flureau  v$.  ThornhJU,  2  W.  Bl.,  10T8. 
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only  his  expenses  for  investigating  the  title  and  not  the  advance 
at  which  he  could  have  sold  the  property,  Parke  J.,  saying,  "  In 
the  absence  of  any  express  stipulation  the  parties  must  be  con- 
sidered as  content  that  the  damage  in  the  event  of  the  title 
proving  defective,  shall  be  measured  in  the  ordinary  way,  and 
that  excludes  the  claim  of  damages  on  account  of  the  supposed 
goodness  of  the  bargain."* 

And  these  cases  have  recently  been  reviewed  and  adhered  to. 
So,  where  the  plaintiff  entered  into  possession  of  premises  as 
tenant  for  two  years,  with  liberty  to  make  improvements,  (which 
he  did,)  and  to  purchase  at  the  end  of  the  ten  years,  the  pur- 
chaser  having  acted  in  good  faith,  but  proving  unable  to  com- 
plete, the  plaintiff  claimed  to  recover  for  the  improvements  he 
had  made,  but  it  was  held,  he  was  only  entitled  to  the  value 
of  the  lease,  and  not  of  the  improvements. f 

But  where  the  vendor  has  no  title  whatever,  and  holds  him- 
self out  as  the  proprietor  when  he  is  not,  the  rule  is  otherwise. 
So,  where  the  vendor  had  no  title  whatever,  although  acting 
bona  fide,  the  Court  of  King's  Bench  permitted  substantial 
damages  to  be  given.J  And  again,  where  a  party  agreed  to 
grant  a  lease,  with  full  knowledge  that  he  had  no  title,  the 
plaintiff  was  allowed  damages  for  the  loss  of  his  bargain.§ 

It  has  been  supposed  that  the  plaintiff  in  an  action  against 
the  vendor  in  default  might  include  the  costs  of  a  suit  inequity, 
to  compel  specific  performance,  the  bill  having  been  dismissed 
without  costs,  as  is  the  practice  of  the  English  Court  of  Chan- 
cery when  the  defendant  cannot  make  a  title.  But  the  Court 
of  Queen's  Bench  has  recently  held  that  these  damages  are  too 
remote.  1 

The  same  distinction,  growing  out  of  the  motives  influencing 
the  vendee,  has  been  taken  in  this  county.  So  in  a  case  in  New 
York,^  in  which  the  covenantor  had  acted  in  good  faith,  and  re- 


*  Walker  vs.  Moore,  10  B.  &  Ores.,  416. 

t  Worthington  vs.  Warrington,  8  Man.  Or.  <Sr6.,  183. 

t  Hopkins  vs.  Grazebrook,  6  Barn.  &  Ores.,  31. 

$  Robinson  vs.  Harman,  1  Exch.  R.,  850.  See,  to  same  point,  Betner  vs.  Brongli, 
11  Penn.  B.,  1ST.  Bee  Tyrer  vs.  King,  2  Car.  &  Kir.,  149,  where  damages  for  loss  of 
bargain  refused. 

|  Maiden  vs.  Fyson,  11  Q.  B.  B.,  293.  See  Jones  vs.  Dyke,  Appendix  to  Sugdon 
on  Vendors,  1078. 

1  Baldwin  vs.  Mann,  S  Wend.,  899. 
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fused  to  convey  because  hia  title  had  in  part  failed,  the  plain- 
tiff insisted  that  he  was  entitled  to  recover  the  increased  value 
of  the  land  on  the  day  when  the  deed  was  due  beyond  the  con- 
tract price.  •  It  was  held,  that  where  the  vendor  acted  in  bad 
faith  the  plaintiff  wonld  be  entitled  to  recover,  by  way  of 
damages,  the  difference  between  the  contract  price  and  the  en- 
hanced value  when  the  conveyance  should  have  been  made ; 
but  that  in  a  case  of  good  faith,  the  contract  price  would  be 
considered  conclusive,  and  the  plaintiff  having  paid  nothing 
could  recover  nothing. 

In  this  decison  the  court  proceeded  on  the  analogy  of  evic- 
tion, where  the  plaintiff  is,  as  we  have  seen,  limited  to  the 
consideration  paid,  and  disregarded  the  authorities  in  regard 
to  chattels,  where  it  is  well  settled,  as  we  shall  see,  that  the 
plaintiff  is  entitled  to  recover  the  enhanced  value  without  being 
driven  to  any  investigation  into  the  good  or  bad  faith  of  the 
vendor.* 

And  to  this  the  Courts  of  New  York  have  adhered.  So  in  a 
recent  case  the  defendant  in  consequence  of  a  defect  in  his  title 
failed  to  comply  with  his  contract  to  convey  certain  property, 
the  plaintiff  who  was  to  pay  on  the  delivery  of  the  deed  had 
advanced  nothing,  but  he  had  removed  to  the  property  and 
done  some  work  on  it ;  and  in  the  declaration  he  claimed  to 
recover  his  expenses  of  removing  and  also  his  labor.  No  bad 
faith  was  alleged  or  pretended.  The  judge,  who  tried  the 
cause,  told  the  jury  that  if  the  defendant  wilfully  and  design- 
edly neglected  to  convey,  the  plaintiff  was  entitled  to  recover 
all  the  damages  which  he  had  sustained  by  the  breach  of  his  con- 
tract ;  but  that  unless  the  non-performance  was  wilful  and  inten- 
tional, the  plaintiff  was  entitled  to  nominal  damages  only ;  that 
if  the  omission  to  convey  was  accidental  or  inadvertent,  and 
the  defendant  had  fairly  tendered  him  all  the  title  he  could 
make,  the  plaintiff  could  not  recover  any  of  the  special  damages. 

*  The  language  of  the  oourt  was  as  follows:  "  If  the  vendor  acts  in  bad  faith,  and 
refuses  to  convey  because  the  property  has  increased  in  value  and  with  a  view  of  put- 
ting the  enhanced  value  in  hia  own  pocket,  it  becomes  a  ease  of  fraud,  and  the  plain- 
tin*  would  dearly  be  entitled  either  to  compel  a  specific  performance  in  equity,  or  to 
recover  by  way  of  damages  the  difference  between  the  contract  price  and  the  enhanced 
value  when  the  conveyance  should  have  been  made."  We  shall,  however,  hereafter, 
when  we  come  to  the  subject  of  contracts  generally,  consider  the  propriety  of  this  sug- 
gestion, that  in  an  action  on  contract  damages  will  vary  according  to  the  intention  of 
the  party. 
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A  verdict  was  found  for  nominal  damages,  and  on  exceptions, 
this  was  held  right,  the  Court  saying :  "  that  on  an  executory 
contract  for  the  sale  of  lands  which  the  vendor  believes  to  be 
his  own,  and  where  there  is  no  fraud  on  his  part,  if  the  sale 
falls  through  in  consequence  of  a  defect  of  title,  the  measure  of 
damages  is  substantially  the  same  as  it  is  in  the  case  of  an  ex- 
ecuted sale,"  or  on  the  covenants  for  seisin  and  for  quiet 
enjoyment*  • 

But  the  Supreme  Court  of  the  United  States  have  dis- 
regarded the  analogies  deducible  from  the  actions  on  real  cove- 
nants and  have  resorted  to  those  to  be  derived  from  executory 
contracts  for  the  sale  of  chattels.  In  a  case  somewhat  similar 
to  the  last,  the  following  language  was  held  by  that  high  tri- 
bunal :f 

"  The  rale  is  settled  in  this  court,  tint  in  sn  action  by  the  vendee  for  a 
breach  of  contract  on  the  part  of  the  vendor  for  not  delivering  the  article,  the 
measure  of  damages  is  its  price  at  the  time  of  its  breach.  The  price  being  set- 
tled by  the  contract,  which  is  generally  the  case,  makes  no  difference,  nor 
ought  it  to  make  any;  otherwise  the  vendor,  if  the  article  have  risen  in  value, 
would  always  have  it  in  his  power  to  discharge  himself  from  his  contract,  and 
put  the  enhanced  value  in  his  own  pocket ;  nor  can  it  make  any  difference  in 
principle  whether  the  contract  be  for  real  or  personal  property,  if  the  lands, 
as  is  the  case  here,  have  not  been  improved  or  built  on.  In  both  cases  the 
vendee  is  entitled  to  have  the  thing  agreed  for  at  the  contract  price,  and  to  sell 
it  himself  at  its  increased  value.  If  it  be  withheld,  the  owner  ought  to  make 
good  to  him  the  difference.    This  is  not  an  action  for  eviction."}; 

In  Virginia,  in  general  upon  the  breach  of  an  executory  con- 
tract to  convey  land,  the  vendee  is  not  entitled  to  more  damages 
than  the  purchase  money  actually  paid  and  interest  thereon.§ 
But  this  rule,  will  not  be  applied  when  the  fraudulent  conduct 
of  the  vendor  makes  it  unreasonable  to  limit  the  vendee  to  that 
measure  of  damages.  If,  for  example,  a  vendor  who  has  tbe 
title  in  him  at  the  time  of  sale,  shall  after  his  contract  disable- 

♦  Petere  «t.  M'Keon,  4  Denio,  646.  See  the  authorities  collected  and  referred  to 
in  a  recent  case ;  Fletcher  «#.  Button,  6  Barb.  S.  C.  B.,  646. 

t  Hopkins  w.  Lee,  6  Wheaton,  109, 118. 

X  In  Baldwin  vt.  Munn,  2  Wend.,  899,  407,  speaking  of  this  case,  Sutherland,  J., 
•aid,  "  It  will  be  perceived  that  this  was  substantially  a  ease  of  exchange  of  lands. 
Very  different  considerations  may  be  applicable  to  such  a  case  from  the  ordinary  case 
of  a  mere  failure  to  convey  where  the  consideration  money  has  not  been  paid." 

$  Thompson's  Ex'rs  w.  Guthrie's  Adm'r,  9  Leigh,  111. 
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himself  from  performing  it  by  conveying  the  land  to  another, 
he  will  be  held  liable  for  the  value  at  the  time  of  the  breach, 
and  interest  may  be  allowed  on  such  value  for  that  time.* 

In  Kentucky  it  is  held  by  the  Court  of  Appeals,  that  on  a 
covenant  to  convey,  where  the  vendor  is  without  fraud  incapa- 
ble of  making  a  title,  the  rule  of  damages  is  the  purchase 
money,  with  interest  from  the  time  it  was  paid,  and  the  court 
approved  the  English  case  of  Flureau  v.  Thornhill.f  But 
in  the  same  state,  in  a  case  where  the  vendor  fraudulent- 
ly sold  land,  to  which  he  knew  he  had  neither  a  good  title 
nor  claim,  it  was  held  by  the  Court  of  Appeals  in  equity  that 
the  value  of  the  land  should  be  fixed  at  what  it  was  worth  at 
the  time  of  impanelling  the  jury 4 

And  again,  in  the  same  State,  in  an  action  on  a  covenant  to 
convey  land,  the  jury  were  told  that  if  they  found  for  the  plain* 
tiff,  they  must  give  the  value  of  the  land  at  the  time  it  should 
have  been  conveyed,  and  interest.  But,  on  review,  this  was 
held  erroneous,  and  the  Court  of  Appeals  said,  "  when  there  is 
a  fraudulent  refusal  to  convey,  less  damages  than  the  value  of 
the  land,  at  the  time  the  conveyance  ought  to  have  been  made, 
should  never  be  given,  and  the  jury  would,  no  doubt,  be  at 
liberty  to  find  damages  equivalent  to  the  value  and  interest 
down  to  the  assessment.  But  in  such  a  case,  the  giving  or 
withholding  interest,  is  a  matter  in  the  discretion  of  the  jury, 
and  consequently,  instead  of  instructing  the  jury  as  a  matter  of 
law  to  give  interest,  the  court  should  have  left  them  to  exercise 
their  discretion  free  from  any  intimation  of  opinion."§ 

In  these  cases  it  will  be  noticed,  that  the  courts  have  recog- 
nized a  difference  in  the  rule  of  damages,  growing  out  of  the 
motives  of  the  party  in  default.  This  distinction  has  crept  in 
from  the  civil  law  without,  as  I  believe,  sufficient  consideration 
being  given  to  the  point.  There  may  be  room  for  the  sugges- 
tion in  equity,  on  a  bill  filed  for  performance  or  for  general 
relief.  But  when  I  come  to  consider  the  rule  of  damages  on 
contracts  generally,  I  think  I  shall  be  able  to  prove,  that  at  law 

*  Wilson  «t.  Spencer,  11  Leigh,  261. 

1 2  W.  Blade.,  1078.    Allen  w.  Anderson,  2  Bibb,  415. 

X  JTConnell  w.  Dunlop,  Hardin,  41.  And  the  principle  was  recognized  in  Patriok 
v$.  Marshall,  2  Bibb,  40 ;  and  Fiaher'a  Heirs  vt.  Kay,  2  Bibb,  484.  These  are  all  in 
«p*ty,  however. 

S  Handley  t».  Chambers,  1  LitteH's  Bep.,  858. 
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the  motive  of  the  party  can  never  be  taken  into  consideration 
in  an  action  of  contract ;  that  the  intent  cannot  be  averred  in 
pleading  except  as  matter  of  form,  nor  evidence  given  in  regard 
to  it ;  and  that  consequently  the  damages  cannot  be  made  to  de- 
pend npon  it  * 

In  Maine,  in  an  action  by  the  vendee  on  an  agreement  to 
convey  land,  it  has  been  held  that  the  jnry  are  not  confined  to 
the  value  of  the  land  for  agricultural  or  pastoral  or  other  useful 
purposes,  nor  to  be  controlled  by  the  probability  that  the  land 
would  be  in  demand  for  building  lots ;  but  that  they  might  take 
into  consideration  the  marketable  value  also  at  the  time ;  and 
that  their  result  should  be  arrived  at  by  taking  into  view  all 
the  objects  for  which  the  land  is  desirable,  f 

In  the  same  State,  in  an  afetion  brought  by  the  vendee  of 
land  who  had  paid  the  purchase  money,  and  received  a  bond 
conditioned  to  execute  a  deed  of  the  premises  at  a  reasonable 
time  after  request,  the  jury  were  instructed  at  the  trial, 

"  That  the  rights  of  the  parties  must  be  determined  by  the  state  of  the  facts 
at  the  time  the  action  was  brought,  and  that  all  subsequent  proceedings  might 
be  laid  out  of  the  case ;  that  the  obligation  of  the  defendants  required  them  to 
convey  the  title  to  tfce  land  disputed ;  that  if  they  had  not  complied  with  it, 
the  injury  to  the  plaintiff  was  the  loss  of  the  title  to  the  land ;  and  that  the 
proper  and  legal  compensation  was  the  value  of  the  land  at  the  time  of  a  de- 
mand made  and  a  refusal  or  neglect  to  perform ;  and  that  in  finding  that  value 
they  ought  to  take  into  consideration  the  price  agreed  by  the  parties,  and  such 
other  evidence  as  there  was  in  the  case." 

Under  this  charge  the  jury  found  a  verdict  for  the  conside- 
ration money  and  interest  A  motion  was  made  to  set  it  aside 
for  misdirection,  but  the  court  said : 

"  When  a  party  has  a  covenant  for  a  title,  he  may  in  a  proper  case,  if  the 
other  party  can  perform,  obtain  a  specific  performance  in  Chancery.    If  the 

*  NewBon  w.  Harris,  Dudley's  Georgia  Reports,  August,  1882,  180.  In  an  action 
on  a  bond  to  make  titles  to  land,  a  breach  was  proved,  and  the  question  was  as  to  the 
measure  of  damages.  The  plaintiff  gave  three  hundred  dollars  for  the  land,  and  the 
defendant  sold  it  for  six  hundred  dollars.  The  verdict  wan  for  the  prioe  paid  for  the 
land  by  plaintiff,  and  the  question  argued  was,  whether  the  prioe  paid  with  interest  or 
the  value  at  the  time  of  the  breach,  were  the  true  measure  of  damage.  The  Court 
adopted  the  latter  rule,  and  set  aside  the  verdiot. 

f  Warren  w.  Wheeler,  21  Maine,  484.  The  action  was  assumpsit,  being  on  an 
unsealed  agreement. 
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other  party  cannot  perform,  lie  must  be  content  with  his  remedy  at  law.  If 
he  elect  to  proceed  at  law,  and  recovers  damages,  that  is  a  satisfaction  of  the 
contract,  and  he  cannot  afterwards  in  chancery  obtain  the  title.  He  has  an 
election,  and  may  proceed  at  law ;  and  when  he  does,  he  is  entitled  to  an  indem- 
nity, and  no  more.  By  a  performance  he  would  have  recovered  the  land,  and 
such  recovery,  that  is,  if  he  obtain  the  value  at  the  time,  that  is  the  exact  mea- 
sure of  his  loss.  As  the  plaintiff  had  performed  on  his  part,  he  was  entitled 
to  the  land,  or  to  its  value ;  and  the  instructions  were  correct "* 

In  Iowa,  in  an  action  on  a  title  bond,  or  bond  conditioned 
to  create  a  good  title  to, lands,  the  measure  of  damages  is  the 
consideration  money  and  interest,  f  But  where  a  covenant  is 
given  that  a  third  person  shall  make  a  title,  the  measure  of 
damages  is  not  the  price  or  value  of  the  land,  but  the  value  of 
the  title  at  the  time  it  was  to  have  been  made.f 

It  has  been  said  in  Vermont,  "  that  when  the  entire  con- 
sideration for  the  conveyance  has  actually  been  received  by 
the  party  who  was  to  give  the  deed,  the  value  of  the  land  at 
the  time  it  should  have  been  conveyed,  with  interest,  is  obvi- 
ously the  proper  rule ;  and  so  where  a  tender  of  personal  chat- 
tels hafe  been  duly  made,  according  to  previous  contract,  in 
payment  for  the  land ;  because  by  our  law  such  a  tender  passes 
the  property  in  the  chattels  over,  against  the  will  of  the  party 
to  whom  they  are  tendered,  so  that  in  fact  and  in  law,  he  has 
the  consideration  stipulated  for :"  But  the  rule  was  held  dif- 
ferent where  the  land  was  to  be  paid  for  in  work  and  labor, 
and  the  plaintiff's  services  bad  been  performed  only  in  part, 
and  as  to  the  remainder,  been  tendered  but  refused.  Here  it 
was  held  "  that  the  recovery  should  be  restricted  to  the  extent 
of  the  plaintiff's  actual  damage ;  that  the  value  of  the  land  was 
important  in  estimating  the  damage,  as  far  as  the  land  had 
been  paid  for,  and  the  stipulated  services  performed;  but  for  the 
residue,  it  was  an  open  question  as  to  what  the  party  had  lost 
by  being  prevented  from  completing  the  execution  of  his  con- 
tract.'^ 

But  how  will  it  be  when  the  land  has  fallen  in  value  ?  In 
North  Carolina,  the  plaintiff  purchased  a  lot  of  land  for  $8,000, 

♦  Hill  t*.  Hobart,  16  Maine,  164. 
t  Stewart  w.  Noble,  1  Iowa,  36. 

\  Pinkrton  vt.  Huie,  9  Ala.,  268.  Dyer  at.  Doney,  1  Gill.  6  J.,  440.  Gibbsw. 
Jemison,  IS  Ala.,  880. 

%  Boardman  vs.  Keeler,  81  Verm't,  77. 
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and  paid  the  greater  part  of  the  purchase  money.  The  plain- 
tiff was  let  into  possession  and  the  defendant  executed  a  bond 
in  the  penalty  of  $10,000,  conditioned  to  convey  upon  the  pay- 
ment of  the  balance  of  the  purchase  money.  The  plaintiff  was 
evicted  by  the  judgment  creditors  of  the  defendant,  and  the 
property  sold  by  the  plaintiff  for  $2,500,  which  was  admitted 
to  be  the  real  value  of  the  property  at  the  time.  Here  the 
court  refused  to  allow  the  plaintiff  to  recover  the  amount  of  the 
purchase  money  as  if  he  had  repudiated  the  contract  and  sued 
for  money  had  and  received.  "  Here  the  plaintiff  seeks  to  re- 
cover compensation ;  what  sum  will  put  him  in  as  good  a  con- 
dition as  if  the  contract  had  been  performed  ?  In  this  case  he 
would  have  got  property  which  is  worth  $2,500,  but  he  would 
have  been  forced  to  pay  the  balance  of  the  purchase  money 
and  interest.  He  has  not  paid  this  latter  amount,  and  his  dam- 
age is  the  difference  between  that  sum  and  the  value  of  the 
property,  which  by  the  case  agreed  is  $207,80 ;"  and  to  that 
sum  the  redress  was  limited.* 

We  come  now  to  actions  against  the  purchaser.  Iq  Eng- 
land, when  the  vendee  refuses  to  perform,  the  measure  of  dam- 
ages  is  held  to  be  the  difference  between  the  price  fixed  in  the 
contract,  and  the  value  at  the  time  fixed  on  for  delivering  the 
deed.  It  follows  that  if  the  property  does  not  fall  in  value,  the 
vendor  can  recover  nothing.  So,  where  the  plaintiff  and  de- 
fendants had  agreed  that  the  plaintiff  should  sell  and  the  de- 
fendants should  buy  a  piece  of  land,  the  defendants  refused  to 
pay  the  price.  The  plaintiff  insisted  that  the  amount  of  the 
purchase  money  agreed  on,  with  interest,  was  the  proper  mea- 
sure of  damages.  But  the  judge  who  tried  the  cause,  Eolfe,  B., 
held  that  the  plaintiff  was  only  entitled  to  such  damages  as  had 
resulted  from  the  defendant's  breach  of  the  contract ;  and  on 
argument  of  a  rule  to  show  cause  why  the  damage  should  not 
be  increased  to  the  amount  of  the  purchase  money,  it  was  said : 
"the  question  is  how  much  worse  is  the  plaintiff  by  the  diminution 
in  the  value  of  the  land  or  the  loss  of  the  purchase  money,  in 
consequence  of  the  non-performance  of  the  contract.  It  is  clear 
that  he  cannot  have  the  land  and  its  value  too."f 

*  Niohols  v*.  Freeman,  11  Iredell,  99. 

t  Laird  «t.  Pim.  7  Meea.  &  Wela.,*474,  per  Parke,  B.  But  see  Hawkins  w.  Kemp, 
8  East,  410,  and  Chitty  PL,  vol.  2,  290. 
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This  question,  although  raised,  does  not  appear  to  have  been 
absolutely  decided  in  this  country.  In  New  York,  in  an  action 
on  an  agreement  of  this  nature,  the  plaintiff,  the  vendor,  was 
allowed  to  recover  the  agreed  price  of  the  land,  with  interest. 
But  although  the  case  went  up  on  other  points,  the  question 
was  not  argued.* 

In  Maine,  where  suit  was  brought  for  the  price  of  a  pew,  a 
deed  having  been  tendered  and  refused,  it  was  said,  though  the 
point  does  not  appear  to  have  been  discussed  by  counsel,  that 
"  the  measure  of  damages  was,  as  the  judge  instructed  the  jury, 
the  price  agreed  to  be  paid  for  the  pew  by  the  defendant,  who 
will  be  entitled  to  the  deed  whenever  he  chooses  to  accept  it."f 

This  decision  has  been  cited  with  approbation  in  New  York 
in  a  case  in  which  the  following  language  was  held. 

"  Suppose  in  the  cose  of  a  covenant  to  convey  a  farm  for  a  specified  sum, 
and  a  deed  tendered  but  refused,  and  the  vendor  sells  to  another,  shall  he  yet 
recover  the  whole  price  of  the  original  vendee  ?  I  admit  that  in  some  cases, 
where  property  is  so  tendered,  and  the  tender  is  not  withdrawn,  the  price  may 
be  recovered ;  but  this  is  on  the  ground  that  the  thing  sold  has  an  indepen- 
dent existence,  and  the  corpus  not  being  perishable,  and  having  legally  passed 
by  the  tender  and  subsequent  recovery,  may  still  be  actually  delivered  over 
whenever  the  vendee  shall  demand  it"t 

On  the  other  hand,  it  has  been  said  in  Vermont,  although 
the  precise  point  was  not  before  the  court ;  "  Where  a  party 
agrees  to  make  a  purchase  of  property,  and  then  refuses  to  pro- 
ceed in  the  bargain  and  take  the  property,  the  loss  of  the 
bargain  constitutes  the  proper  rule  of  damages,  because  the 
property  never  passed."§ 

The  question  is  evidently  not  free  from  perplexity ;  on  the 
one  hand  it  is  said  that  the  v&idor  by  making  a  tender,  has 
performed  his  contract  so  far  as  it  lies  in  his  power,  that  his 

*  Franohot  vs.  Leach,  5  Cowen,  506. 

t  Alna  vs.  Flammer,  4  Greenleaf^  268. 

X  Shannon  vs.  Comstoek,  21  Wend.,  467.  But  in  this  very  ease,  it  was  held,  that 
where  a  plaintiff  had  agreed  to  take  certain  freight  for  a  stipulated  sum,  and  averred 
a  readiness  and  offer  to  perform  on  his  part,  that  he  could  not  recover  the  oontract 
price,  bat  only  as  much  as  he  had  actually  lost  by  the  defendant's  neglect;  the  court 
saying,  "  a  tender  and  offer  to  perform  is  equivalent  to  performance  for  the  purpose  qf 
sustaining  an  action  It  is  quasi  performance,  and  does  nrtrsgtUaU  the  amount  qf  dam- 
ages" See,  also,  Hecksher  vs.  MeCrea,  24  Wend.,  804 ;  and  Costigan  vs.  Mohawk  & 
Hudson  K.  B.,  2  Denlo,  610. 

%  Sawyer  vs.  Mclntyre,  18  Verm.,  27. 
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right  is  complete  to  the  performance  of  the  contract  by  the 
vendee,  and  that  this  performance  is  the  payment  of  the  pur- 
chase money.  But  on  the  other  side,  it  is  replied  with  great 
force,  that  'the  recovery  cannot  pass  the  fee  of  the  land,  that 
the  legal  seisin  still  remains  as  at  first,  that  the  vendor  has  not 
parted  with  his  property,  that  if  the  land  has  not  fallen  in 
price,  he  has  lost  nothing,  that  the  common  law  gives  damages 
for  none  but  actual  loss ;  and  it  is  insisted  that  the  true  measure 
ot  damages  in  such  case,  is  the  difference  between  the  stipula- 
ted price  and  the  actual  value  at  the  time  of  breach,  or  perhaps 
at  the  time  of  trial.  I  shall  have  occasion  again  to  consider 
this  question,  when  we  come  to  the  subject  of  the  sale  of 
chattels.* 

In  contracts  of  purchase  of  this  description,  a  clause  is  often 
inserted  for  a  deposit,  and  a  forfeiture  of  that  deposit  if  the 
purchaser  do  not  fully  carry  out  his  agreement.  In  a  case  of 
this  kind,  where  it  was  declared  that  the  deposit  was  to  be  for* 
feited  as  liquidated  damages,  it  was  still  held  that  the  plaintiff 
could  go  for  damages  at  large,  and  was  not  confined  to  the 

deposit.f 

As  to  the  interest,  it  has  been  held  that  where  the  vendee 
in  a  contract  for  the  purchase  of  real  estate,  takes  possession  of 
the  property  as  owner,  without  having  paid  the  purchase 
money,  he  is  bound  to  pay  interest.  The  act  of  taking  posses- 
sion is  an  implied  agreement  to  pay  interest.:]: 

TVe  have  here  to  take  notice  of  a  class  of  cases  of  not  unfre- 
quent  occurrence  in  the  country,  growing  out  of  contracts  to  pay 
for  work  or  services  in  land. 

Where  a  contract  is  made  to  pay  for  work  by  the  transfer 
of  certain  property,  and  the  agreement  is  not  performed,  the 
value  of  that  property,  as  a  general  rule,  is  the  measure  of 

*  In  the  case  of  Williams  «s.  Field,  vendor  w.  vendee,  M88.,  in  the  Superior 
Court  of  New  York,  July,  1846,  this  precise  question  was  raised  and  much  examined, 
and  the  Court  arrived  at  a  conclusion  adverse  to  the  English  rule.  I  should  have  en- 
tertained little  doubt  that  the  English  rule  were  correct  had  it  not  been  for  this  adju- 
dication ;  in  addition  to  which,  however,  being  engaged  for  the  defendant,  my  mind 
may  have  received  an  undue  bias  to  the  technical  and  strict  application  of  the  general 
principle.  And  see,  in  England,  Goodisson  w.  Nunn,  4  T.  B.,  761,  and  Glasebrook 
e*.  Woodrow,  8  T.  B.,  866,  where  it  certainly  seems  to  be  assumed,  that  if  a  proper 
tender  be  made  of  the  deed  the  consideration  money  will  be  recoverable. 

t  Ioely  «*.  Green,  6  Nev.  A  Han.,  467,  and  Vide  post,  Chap.  XVI. 

X  Flodyer  w.  Cocker,  12  Vesey,  27.    Stevenson  w.  Maxwell,  2  Comstook,  409* 
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damages,  because  that  is  the  stipulated  reward  for  the  services 
of  the  party,  whatever  may  be  their  intrinsic  value.  This 
question  has  presented  itself  in  New  York  and  in  Pennsylvania 
on  parol  contracts  to  pay  for  service  in  land.  Such  contracts 
are  in  the  former  state  void,  under  the  statute  of  frauds ;  and 
consequently  if  the  party  rendering  the  service  sue,  he  must 
count  generally  for  work  and  labor,  without  reference  to  the 
special  agreement  If  the  contract  be  to  convey  land  in  con- 
sideration of  a  specified  sum  payable  in  work,  the  party  can 
recover  the  value  of  his  services,  not  exceeding,  however,  the 
sum  fixed  by  the  agreement ;  and  the  value  of  the  land  is  not 
the  measure  of  damages.  But  if  in  a  contract  of  this  kind  no 
amount  is  specified,  and  the  payment  is  to  be  in  a  designated  piece 
of  land,  the  plaintiff  fixes  the  value  of  his  services  by  proving 
the  value  of  the  land.  Such,  also,  is  the  rule  in  Pennsylvania, 
where  parol  contracts  for  the  sale  of  land  are  valid  ;  subject 
however  to  the  modification,  that  if  before  the  work  be  done 
the  other  party  give  notice,  bona  fide,  of  his  inability  to  per- 
form, as  when  he  cannot  make  a  title,  and  his  determination  to 
rescind  the  contract,  and  the  vendee  still  goes  on  to  do  the 
work,  the  measure  of  damages  is  not  the  value  of  the  land,  but 
the  amount  of  injury  sustained  under  all  the  circumstances.* 

The  effect  of  a  covenant  to  make  partition  and  execute  re- 
leases, was  much  considered  in  a  case  in  New  York,f  which 
was  an  action  of  assumpsit  for  money  paid  to  induce  a  party  to 
enter  into  an  agreement. 

The  plaintiff  and  defendant  were  joint  proprietors  in  the 
proportion  of  one-third  and  two-thirds  of  certain  lands,  of  which 
the  plaintiff  had  conveyed  a  part  by  deed,  with  covenants  for 
quiet  enjoyment  and  of  warranty ;  they  then  agreed,  under  seal, 
to  partition  the  tract,  so  that  the  part  conveyed  by  the  plaintiff 
should  be  set  off  as  his  portion,  appointed  three  persons  to  di- 
vide the  lands,  and  covenanted  to  execute  mutual  releases. 
Partition  being  made,  the  defendant  refused  to  execute  the  re- 
lease agreed  on :  the  plaintiff  had  paid  the  defendant  four  hun- 
dred dollars  to  induce  him  to  enter  into  the  agreement.    The 


*  Boriingame  vs.  Boriingame,  7  Coven,  92.  King  vs.  Brown,  S  Hill,  485.  Boh* 
vs.  Kindt,  5  Watts  A  Berg.,  668.  Jack  vs.  McKee,  9  Barr.,  285.  Bash  «.  Bash,  ib., 
261. 

t  Shepherd  vs.  Byera,  15  J.  B.,  497. 
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judge  charged  at  the  trial,  that  the  plaintiff  wag  entitled  to  re- 
cover as  damages  all  that  he  had  been  obliged  to  pay,  or  wag 
liable  to  pay  to  the  purchasers  of  the  land  from  him,  and  the 
expenses  of  the  partition,  in  other  words,  two-thirds  of  the 
amount  of  the  consideration  money,  with  interest,  and  one- 
third  of  the  expenses  of  partition,  together  with  four  hundred 
dollars  and  interest  A  verdict  was  taken  for  this  sum,  but  the 
court  set  it  aside,  holding,  that  so  long  as  the  original  covenant 
subsisted,  the  money  paid  by  plaintiff,  (i.  e.  the  four  hundred 
dollars,)  could  not  be  recovered  back ;  that  no  eviction  being 
shown,  the  plaintiff  could  only  recover  at  most  nominal  dam- 
ages ;  and  it  was  suggested  that  the  partition  without  any  con- 
veyance might  have  the  effect  of  estopping  the  defendant  to 
set  up  any  title  to  his  two-thirds.  The  court  said,  "  The  plain- 
tiff might  possibly  apply  to  the  Court  of  Chancery,  and  compel 
a  specific  performance  of  the  defendant's  agreement  to  release 
his  claim  to  these  farms,  but  as  long  as  he  chooses  to  rest  upon 
his  covenant  for  damages  at  law,  he  must  show  himself  damni- 
fied, or  he  can  only  recover  nominal  damages.9' 

Having  thus  disposed  of  the  covenants  in  deeds,  and  in 
contracts  to  convey  land,  we  shall  next  examine  those  con- 
tained in  leases.  So  far  as  they  are  similar  to  the  covenants 
in  deeds,  we  have  already  considered  them  ;*  but  leases  fre- 
quently contain  additional  agreements,  the  rule  of  damages  in 
regard  to  which  we  shall  now  proceed  to  discuss. 

In  regard  to  the  principal  stipulation  on  the  part  of  the  lessee 
to  pay  rent,  a  question  sometimes  presents  itself  in  regard  to 
its  apportionment ;  and  it  appears  that  where  the  plaintiff  fails 
to  prove  title  to  the  whole  estate,  as  for  instance  when  there  are 
several  assignees  of  the  original  lessor,  the  apportionment  must 


*  Supra,  168,  et  seq.  In  the  ease  of  Lewis  «f .  Campbell,  8  Taunton,  715,  the  effect 
of  a  covenant  for  quiet  enjoyment  In  a  lease  was  considered,  but  not  decided.  The 
plaintiff  set  oat  an  eviction,  and  in  relation  to  his  damages  averred  that  he  had  "  lost 
divers  large  sums  of  money,  laid  out  in  and  about  the  altering,  improving,  and  orna- 
menting of  the  premise."  Under  this  allegation,  he  sought  to  recover  for  additions  of 
coach-houses  and  out-buildings,  and  also  for  converting  the  lands  into  pleasure* 
grounds.  The  question  whether  the  measure  of  damages  should  be  the  value  at  the 
time  of  assignment  or  of  eviction,  was  discussed,  but  not  decided,  the  court  being  of 
opinion  that  the  declaration  was  insufficient  See  Campbell  w.  Lewis,  S.  C.  in  Error, 
3  Barnwell  A  Aid.,  898. 


COVENANTS  IN  LEASES.  igg 

be  according  to  the  value  of  the  several  parts  held  by  each,  and 
not  according  to  the  quantity  or  number  of  acres.* 

Of  other  covenants  found  in  leases,  the  most  frequent 
are  covenants  to  repair,  to  rebuild,  and  to  insure.  In  a 
suit  on  a  covenant  to  repair,  Lord  Holt  said,  speaking  in 
the  loose  manner  in  which  the  subject  of  compensation  is 
treated  in  the  early  decisions,  "  In  these  actions  there  ought 
to  be  very  good  damage*,  and  it  has  been  always  prac- 
ticed so  before  me,  and  every  body  else  that  I  ever  knew."f 
This  is  a  strong  illustration  of  the  extreme  laxity  which  per- 
vades all  the  early  cases  on  the  subject  of  damages.  In  Eng- 
land it  has  been  held  by  Lord  Ellenborough  at  niti  priut,  that 
where  a  lease  contains  a  covenant  to  repair  the  premises,  and 
also  to  insure  them  for  a  specific  amount  against  fire,  the  sum 
fixed  in  the  latter  covenant  does  not  regulate  the  damages  under 
the  former.^: 

In  New  York,§  it  is  held^that  where  it  is  covenanted  be- 
tween the  lessor  and  the  lessee,  that  at  the  expiration  of  the 
term,  the  buildings  and  improvements  on  the  demised  premises* 
are  to  be  valued  by  persons  to  be  chosen  by  the  parties,  which 
valuation  the  lessor  is  to  pay  the  lessee,  if,  on  the  expiration 
of  the  term,  the  lessor  refuses  to  agree  on  the  appraisers,  and 
the  lessee  appoints  them,  and  has  the  buildings  appraised,  the 
valuation  thus  made,  being  ex  parte,  is  not  conclusive  as  to  the 
amount  of  damages,  but  that  they  are  to  be  ascertained  by  the 
jury. 

Upon  the  covenant  by  the  lessee  to  repair,  it  has  been 
doubted  whether  an  action  could  be  brought  before  the  expira- 
tion of  the  term,  as  the  tenant  might  put  the  premises  in  repair 
at  any  time  before  his  occupation  terminated,  and  in  such  a 
case  in  New  York,  it  was  insisted  on  this  ground  that  the  plain- 
tiff, the  landlord,  could  recover  only  nominal  damages.  |    But 


•  Hodgkms  w.  Bobson,  1  Vent,  878.  Farley  ««.  Craig,  6  Halst,  868.  Gillespie 
«t.  Thomas,  15  Wend.,  464.  Neltis  w.  Lathrop,  88  Wend.,  181.  Stevenson  «t.  Lom- 
bard, 8  East,  575.  Cole  w.  Patterson,  85  Wend.,  456.  Van  Benselaer  w.  Bradley,  8 
Denio,  185.  Van  Benselaer  «•.  Gallup,  5  Denlo,  464.  Van  Benselaer  w.  Jones,  8 
■Hero.  B.  1/.,  648. 

t  Vivian  «t.  Champion,  8  Lord  Baym.,  1185. 

X  Digby  w.  Atkinson,  4  Campb.,  875. 

|  Holiday  «f.  Marshall,  7  J.  B.,  811. 

|  BeheifBaline*.  Carpenter,  15  Wen<L,  400. 
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it  seems  well  settled,  both  in  England  and  this  country,  that  on 
the  covenant  to  repair,  the  suit  may  be  brought  before  the  end 
of  the  term,  and  that  of  course  actual  damages  are  recov- 
erable.* 

In  the  same  state,  f  where  in  the  lease  of  a  ferry  the  lessee 
covenanted  to  maintain  and  keep  it  in  good  order,  and  instead 
of  so  doing,  diverted  travellers  from  the  nsnal  landing  te 
another  landing  owned  by  himself,  by  means  whereof  the 
tavern  stand  belonging  to  the  plaintiff,  the  lessor,  situated  on 
the  first  landing,  was  so  injured  in  its  business  as  to  become 
tenantless ;  it  was  held  in  an  action  by  the  landlord  for  breach 
of  covenant,  that  he  might  assign  and  was  entitled  to  recover 
as  damages  the  loss  of  rent  of  the  tavern  stand.  But  in  a  sub* 
sequent  decision,^  it  was  intimated  that  the  breach  of  covenant 
in  this  case  was  regarded  as  fraudulent. 

In  an  English  case,§  one  Theobald  had  demised  to  the 
plaintiff  certain  brick  earth  for  twenty-one  years,  with  full 
power  to  the  lessee  to  dig  annually  one  half  acre,  and  if  he 
dug  more,  to  pay  £875  to  the  lessor  for  every  half  acre  so  dug, 
being  after  the  rate  that  the  whole  brick  earth  was  therein/  edd 
or  intended  to  he  sold.  The  suit  was  trespass  by  the  lessee  for 
digging,  and  the  jury  found  for  the  plaintiff  with  £550 
damages,  being  the  full  value  of  the  whole  of  the  brick  earth 
dug  by  the  defendant.  Chambre,  J.,  considered  that  the 
plaintiff's  beneficial  interest  was  no  more  than  the  difference 
between  the  value  of  the  earth  taken  by  the  defendant,  and  the 
price  that  the  plaintiff  must  have  paid  for  it  if  he  had  taken  it 
himself,  and  that  all  the  remaining  interest  was  in  reversion. 
But  the  court  held  otherwise.  Mansfield,  0.  J.,  said,  "  The 
consequence  of  this  taking  by  a  stranger,  and  of  this  action 
against  a  stranger,  is  as  between  the  lessee  and  the  lessor,  it 
must  be  taken  to  have  been  dug  by  the  lessee ;  if  this  and 
what  himself  had  dug  did  not  together  exceed  the  half  acre 
per  annum,  there  is  nothing  to  pay ;  but  if  it  exceeds  that 
quantity,  the  lessee  must  pay  the  stipulated  rent  for  the  sur- 


*  Luxmore  vs.  Bobeon,  1  B.  A  Aid.,  584. 
t  Dewint  vs.  Wiltse,  9  Wend.,  825. 
X  BUmchard  vs.  Ely,  21  Wend.,  842. 
|  Attenoll  w.  Stevens,  1  Taunt.,  188,  201. 
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plus;"  and  a  rale  to  set  Aside  the  verdict  was  discharged. 
Here  the  lease  was  treated  as  a  sale  of  the  earth. 

la  an  action  on  a  covenant*  to  rebuild,  contained  in  a  lease, 
the  defendants  were  assignees,  and  the  plaintiff's  wife  tenant 
lor  life.  The  plaintiff  contended  that  as  tenant  for  life,  she 
was  entitled  to  recover  general  damages ;  in  other  words,  the 
whole  amount  of  damages  sustained  by  the  breach,  and  was 
not  to  be  restricted  to  a  compensation,  measured  by  the  extent 
of  her  particular  estate.  Bnt  Gibbs,  C.  J.,  at  nidprws,  held 
otherwise ;  and  that  the  tenant,  in  tail  or  in  fee,  might  have  an 
action  on  the  covenant,  and  recover  for  the  injury  done  to  his 
reversionary  interest^ 

In  an  action  on  an  agreement  to  keep  the  premises  of  every 
description  in  good  and  sufficient  repair  at  the  tenant's  expense, 
it  was  held  that  the  defendant  might  show,  and  the  jury  might 
oonsider,  the  state  of  repairs  at  the  commencement  of  the  de- 
mise, in  order  to  compute  the  damages  for  which  the  defend- 
ant was  liable.^ 

In  an  action,§  brought  by  lessee  against  lessor,  on  a  lease 
containing  a  covenant  "to  repair,  and  keep  in  good  and 
tenantable  repair,  all  the  external  parts  of  the  demised  premi- 
ses," it  was  proved  that  the  corporation  of  Exeter,  where  the 
property  was,  had  taken  down  the  adjoining  building;  that 
this  had  weakened  the  wall  of  the  plaintiff's  house,  and  that  he 
was  obliged  to  remove.  After  repeated  fruitless  requests  to 
the  defendant  to  repair,  the  plaintiff  gave  him  notice  that  he 
should  go  on  to  rebuild  at  his  (the  defendant's)  expense. 
While  the  work  was  going  on,  the  plaintiff  removed  to  other 
premises,  where  he  made  some  alteration  to  enable  him  to 
carry  on  his  business,  and  restored  things  to  their  original  state 
when  his  own  building  was  completed,  and  claimed  for  all  this 
in  damages ;  but  the  Court  of  Queen's  Bench  said :  "  We  are 
of  opinion  that  the  defendant  was  not  bound  to  find  the  plain- 
tiff another  residence  whilst  the  repairs  went  on,  any  more 
than  he  would  have  been  bound  to  do  so  had  the  premises  been 
consumed  by  fire ;"  and,  therefore,  the  items  for  rent  and  taxes 


*  Evelyn  and  Wife  ««.  Baddfeli  and  others,  1  Holt,  648. 

t  This  case  *as  reconsidered  in  7  Taunt.,  410,  but  on  another  point. 

X  Bardett  w.  Withers,  2  Nev.  A  Per.,  128. 

i  Queen  ««.  Bates,  2  Q.  B.  B.,  226. 
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of  the  house  temporarily  taken  by  the  plaintiff,  and  those  for  al- 
terations and  restorations  of  it,  were  deducted,  intimating,  how- 
ever, that  if  any  evidence  had  been  offered  as  to  the  length  of 
time  during  which  the  plaintiff  was  obliged  to  be  in  another 
house,  by  reason  of  the  defendant's  delay  in  not  acting  on  the 
notice  given  him  by  the  plaintiff  to  repair,  it  might  have  been 
considered.  And  the  actual  cost  of  repairing  and  replacing 
the  fixtures  of  the  demised  premises,  of  the  surveyor's  charge 
for  superintendence,  and  for  injury  to  the  plate  glass  and  plas- 
tering, were  allowed,  the  two  last  on  the  ground  that  if  the 
defendant  had  taken  proper  steps  to  support  the  wall  whilst 
the  carpenters  were  taking  down  the  adjacent  building,  the 
injury  would  have  been  avoided. 

In  an  action  brought  on  a  covenant  to  keep  one-half  of  a 
mill-dam  in  repair,  it  was  held  in  Massachusetts  that  the  plain- 
tiff was  entitled  to  recover  only  one-half  of  the  actual  expense 
incurred  in  repairing  the  dam ;  and  that  he  was  not  entitled  to 
damages  for  any  loss  of  profits  in  business;  in  consequence  of 
the  neglect  of  the  defendant  reasonably  to  aid  in  making  the 
repairs.*  In  a  case  of  trespass  we  have  seen  that  such  damages 
have  been  allowed  ;f  and  this  distinction  indicates  the  disposi- 
tion, of  which  we  find  other  proofs,  to  treat  the  wrong-doer,  even 
where  exemplary  damages  are  hot  claimed,  with  more  severity 
than  the  party  who  fails  to  perform  a  contract.^ 

*  Thompson  w.  Shattuck,  8  Met.,  615. 

t  White  w.  Moseley,  8  Pick.,  856.    Supra,  80. 

%  In  Tennessee,  in  covenant  for  breach  of  warranty  of  title  to  real  estate,  a  verdict 
and  judgment  against  the  vendee  of  a  tract  of  land  in  an  action  of  ejectment,  instituted 
by  him  against  a  third  person  in  possession,  with  notice  to  the  vendor  to  appear  and 
prosecute,  is  no  evidence  of  a  better  outstanding  title ;  the  court  saving,  "  Where  the 
vendee  has  been  sued,  he  may  notify  the  vendor  to  appear  and  defend  the  suit,  and 
provision  is  made  by  law  for  making  him  defendant ;  but  there  is  no  principle  by  which 
he  can  be  substituted  as  a  plaintiff  in  the  action  of  ejectment;  and  we,  therefore,  can 
think  of  no  reason  for  notifying  him  in  such  a  case  to  appear.  Ferrell  v*.  Aider,  8 
Humphreys,  ii. 


CHAPTER  VII. 


THE  MEASURE  OP  DAMAGES  IN  ACTIONS  ON  CONTRACTS. 


general  rules  of  compensation  ia  personal  actions  founded  on  breach  of  contract,  with- 
out penalty  or  liquidated  damages — Damages  limited  to  the  result*  of  the  breach 
of  contract— Motives  of  the  defendant  not  inquired  into— Exceptions.  The  con- 
tract oontrola  the  measure  of  damages— Exceptions,  Tender,  how  far  equivalent 
to  performance  in  reference  to  damages— -Compensation  in  oases  of  partial  or  im- 
perfect performance  of  contract — Eule  of  damages  on  continuing  agreements — 
Forms  of  action  employed— Account  obsolete. 


Haying  thus  considered  the  roles  which  govern  compensation 
in  cases  relating  to  real  estate  growing  out  of  actions  regarding 
its  possession,  its  occupation,  enjoyment,  and  contracts  for  its 
transfer,  we  now  proceed  to  consider  the  great  class  of  cases 
relating  to  personal  property,  including,  of  course,  personal 
services. 

These  actions  generally  grow  out  of  negotiable  paper,  poli- 
cies of  insurance,  the  sale  and  warranty  of  chattels,  contracts  of 
agency,  suretyship,  or  other  express  executory  agreements  sealed 
or  unsealed,  as  well  as  those  implied  contracts  which  the  law 
engrafts  upon  a  legal  liability.  These  subjects  will  be  con- 
sidered separately,  but  before  doing  so  it  will  be  well  to  bear 
in  mind  the  general  principles  upon  which  the  English  and 
American  law  proceed  in  cases  ex  contractu. 

"  Damages*  are  recoverable  in  every  personal  action  which 
lies  at  the  common  law."f  The  language  of  the  civil  law 
is,  Loco  facti  impraestabiUs  mccedit  damnvm  et  interest. 
We  have  already  considered  the  subject  of  nominal  dam- 

*  Bayer  on  Damages,  oh.  1,  6. 

t  Supra,  46,  et  seq.  So  in  Tennessee,  where  there  has  been  a  breach  of  contract 
without  actual  loss,  the  plaintiff  is  at  all  events  entitled  to  a  judgment  for  nominal 
damages  and  costs.    Seat  w.  Moreland,  7  Humphreys,  575 . 
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ages,  find  seen  how  far  the  Courts  go  for  the  mere  purpose  of 
declaring  a  right.  We  are  now  to  examine  those  cases  of  con- 
tract where  substantial  relief  is  demanded ;  and  the  two  cardi- 
nal principles  which  will  be  found  to  pervade  and  regulate  this 
branch  of  our  subject,  are— Firsts  that  the  plaintiff  must  show 
himself  to  have  sustained  damage,  or,  in  other  words,  that 
actual  compensation  will  only  be  given  for  actual  loss ;  and — 
Secondly,  that  the  contract  itself  furnishes  the  measure  of 
damages.  These  two  rules  are  closely  interwoven  with  each 
other,  and  it  is  impossible  to  consider  them  altogether  sepa- 
rately. He  first  rule  is  one  of  great  importance.  It  excludes 
a  large  class  of  cases  in  which  relief  is  often  sought  before  an 
injury  has  occurred ;  and  we  shall  have  frequent  occasion  to 
refer  to  it.  So  a  surety  cannot  sue  his  principal  till  he  has  paid 
the  debt ;  nor  a  covenantee,  for  quiet  possession,  his  grantor,  till 
he  has  been  evicted ;  nor  a  covenantee  against  incumbrances, 
till  he  has  paid  the  incumbrance ;  nor  a  principal  his  agent, 
till  he  has  paid  the  loss  sustained  by  the  latter'e  misconduct* 
This  rule  is,  however,  not  without  exception,  as  we  shall  here- 
after see.  The  second  rule,  that  the  contract  itself  furnishes 
the  measure  of  damages,  is  of  equal  importance.  We  have 
already  adverted  to  it  generally,  but  we  have  now  to  consider 
it  more  fully,  and  at  the  6ame  time  to  notice  such  exceptions  to 
it  as  may  be  found  to  exist. 

We  have  already  had  occasion  to  observe  the  vague  discre- 
tion that  in  the  early  books  is  attributed  to  the  jury  in  the 
matter  of  daraages.f  Thus  in  a  case  already  referred  to,  as 
late  as  the  reign  of  James  I.,  where  the  plaintiff  sued  the  de- 
fendant on  a  covenant  that  if  certain  land  conveyed  to  him  by 
the  defendant,  fell  short  of  a  specified  measurement,  he,  the 
defendant,  would  pay  a  fixed  sum  for  every  deficient  acre,  and 
alleged  that  the  number  of  acres  wanting,  would  have 
amounted  to  the  sum  of  £700,  and  the  jury  gave  but  £400 
damages ;  it  was  held,  that  this  was  well  found,  and  it  was 
said,  "  if  all  the  land  was  wanting,  still  the  jury  are  chancel- 
lors, and  can  give  such  damages  as  the  case  requires  in 
equity.'^ 

*  Legare  «f .  Eraser,  8  Strobhart,  877. 

t  Supra,  21. 

X  Sir  Baptist  EBxt's  case,  2  Boll.  Abr.,  708.    Trial,  pi.  9.    In  Kentucky,  in  an  ac- 
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So,  even  as  late  as  the  middle  of  the  last  century,  in  an 
action  for  escape  against  the  sheriff,  Lord  Ch.  J.  Wilmot 
said,  "  In  actions  on  the  case,  the  damages  are  totally  uncer- 
tain and  at  large,"*  So,  a  standard  text-writerf  uses  this 
language :  "  In  all  actions  which  sound  in  damages,  the  jury 
seem  to  have  a  discretionary  power  of  giving  what  damages 
they  think  proper ;  for  though  in  contracts  the  very  sum  speci- 
fied and  agreed  on  is  usually  given,  yet  if  there  are  any 
circumstances  of  hardship,  fraud,  or  deceit,  though  not  sufficient 
to  invalidate  the  contract,  the  jury  may  consider  them,  and 
proportion  and  mitigate  the  damages  accordingly ;  as  in  a  case 
upon  a  policy  of  insurance,  which  was  a  cheat,  for  an  old  vessel 
was  painted,  and  goods  of  no  value  put  in  the  vessel,  and 
about  £1500  insured  on  it,  and  then  the  ship  was  voluntarily 
sunk."  There  can  be  no  stronger  proof  of  the  revolution  that 
has  been  effected  in  this  branch  of  our  law,  than  is  furnished 
by  this  citation.  Here,  even  on  promissory  notes,  the  jury  are 
said  to  have  power  to  give  a  sum  less  than  that  expressed  in 
them ;  and  a  contract  which  now  the  law  would  pronounce 
utterly  void,  is  declared  to  be  a  matter  for  the  mere  discretion 
of  the  jury. 

It  is,  in  truth,  but  slowly  and  at  comparatively  a  recent 
period  that  the  jury  has  relinquished  its  control  over  actions 
even  of  contract,  and  that  any  approach  has  been  made  to  a 
fixed  and  legal  measure  of  damages.  But,  by  degrees,  the 
salutary  principle  has  been  recognized,  and  it  is  now  well 
settled,  that  in  all  actions  of  contract,  subject  to  the  exception 
already  noticed,  and  in  all  cases  of  tort  where  no  evil  motive 
is  charged,  the  amount,  of  compensation  is  to  be  regulated  by 

tion  of  covenant  on  an  agreement  to  pay  for  property,  judgment  waa  obtained.  Bait  was 
brought  on  that  judgment,  and  the  jury  were  told  that  ihey  were  bound  to  give  interest 
on  the  judgment.  The  original  agreement  contained  no  stipulation  for  interest  The 
Court  of  Appeals  said :  "  It  is  true,  according  to  the  ancient  course  of  the  common  lav, 
although  the  value  of  the  things  covenanted  to  be  performed  usually  regulated  the 
amount  of  damages,  the  jury  in  an  action  altogether  in  damages  did  in  some  instances 
exceed  that  measure ;  but  they  did  not  so  because  the  lav  subjected  the  covenantor  to 
the  payment  of  interest,  but  in  the  exercise  of  a  sound  discretion  with  which  they 
were  invested,  regulated  by  what,  under  the  peculiar  circumstances  of  the  case,  they 
might  think  just."  And  for  the  reason  that  the  charge  controlled  the  discretion  of 
the  jury,  the  judgment  was  reversed.  Guthrie  w.  Wiokliff,  4  Bibb,  641.  S.  P.  Cogs- 
well's Heirs  w.  Lyons,  8  J.  J.  Marsh,  88. 

•  Bavenscroft  w.  Eyles,  2  Wils.,  895. 

t  Bacon  Ab.,  Tit.  Damages,  D. 
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the  direction  of  the  court,  and  the  jury  cannot  substitute  their 
vague  and  arbitrary  discretion  for  the  rule*  which  the  law  lays 
down. 

It  is,  in  fact,  indispensable  that  it  should  be  so :  the  mea- 
sure of  damages  is  the  gist  of  the  remedy ;  the  remedy  is  no 
part  of  the  facts  of  the  cause,  while,  on  the  other  hand,  it  so 
completely  controls  the  rights  of  the  parties,  that  if  any  abso- 
lute discretion  be  given  to  the  jury  over  the  amount  of  com- 
pensation, the  power  of  the  court  oyer  questions  of  law,  would 
be  most  emphatically  a  barren  sceptre.  The  measure  of 
damages  in  all  cases,  then,  where  no  complaint  is  made  of  evil 
motive,  is  a  pure  question  of  law ;  in  all  cases  of  contract,  the 
sole  object  of  the  court  is  to  ascertain  the  agreement  of  the 
parties,  and  that  agreement,  as  a  general  rule,  controls  the 
measure  of  remuneration.  "  In  contracts,"  said  the  Supreme 
Court  of  Massachusetts,*  "  where  the  precise  sum  is  fixed  and 
agreed  on  by  the  parties,  as  in  many  actions  of  assumpsit  and 
of  covenant,  the  jury  are  confined  to  that  sum."  "  In  no  case," 
says  the  Constitutional  Court  of  South  Carolina,  "  where  the 
action  is  for  money  had  and  received,  goods  sold  and  delivered, 
or  for  work  and  labor  performed,  which  from  the  nature  of 
the  contract  itself  furnishes  the  standard  of  assessment,  are  the 
jury  allowed  to  give  more  than  the  amount  received,  with 
interest,  or  the  value  of  the  articles  delivered  or  the  services 
rendered."!  So  in  Ohio,  where  land  had  been  sold  at  a  given 
price,  and  the  securities  turning  out  valueless  the  original 
owner  of  the  land  brought  suit,  and  it  was  contended  for  the 
defendant  that  he  had  a  right  to  show  the  value  of  the  land ;  but 
the  Supreme  Court  said,  "The  law  permits  parties  in  their 
agreements  to  fix  their  own  terms,  conditions,  and  prices,  and 
the  court  did  not  err  in  holding  the  amount  estimated  by  them- 
selves, with  the  interest  thereon,  to  be  the  rule  of  damages."^ 
"There  are  certain  established  rules,"  says  the  Court  of  Ex- 
chequer in  England,  "  according  to  which  the  jury  ought  to 
find.  And  here  there  is  a  clear  rule,  that  the  amount  which 
would  have  been  received  if  the  contract  had  been  kept,  is  the 
measure  of  damages  if  the  contract  is  broken."§ 

•  Leland  «t.  Stone,  10  Haas.,  469. 

t  Ferrand  w.  Bouohell,  Harper's  R.,  88,  and  infra,  206. 

X  Taft  w.  Wildman,  16  Ohio,  128. 

$  Alder  vs.  Keighley,  16  Mees.  &  W.y  117. 
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"  It  is  desirable,"  says  the  Supreme  Court  of  Massachusetts, 
wto  have  as  definite  and  precise  rales  on  the  subject  of 
damages  as  practicable."*  u  A  proper  administration  of  justiee 
requires  that  the  rules  established  by  law  for  the  assessment  of 
damages,  should  be  adhered  to,"  says  the  Supreme  Court  of 
Louisiana, f  It  has  been  repeatedly  said,  that  courts  will  not 
attempt  to  modify  the  contracts  of  the  parties.  Their  only 
duty  is  to  expound  and  to  enforce  them. 

In  connection  with  this  subject,  it  may  be  noticed  that 
where  the  contract  is  one  by  which  the  plaintiff  is  to  receive 
not  money,  but  the  transfer  of  certain  property  or  services, 
then  the  value  of  the  original  consideration  is  not  to  be  inquired 
into,  but  the  value  of  the  property  or  services  is  the  measure 
of  damages.  So  as  we  have  seen^:  where  land  is  the  mode  of 
payment,  the  value  of  the  land  is  the  compensation.  60  where 
the  plaintiff  had  forborne  a  debt,  on  consideration  that  the 
defendant  would  build  a  house  and  give  a  lease  of  it,  the  value 
of  the  lease  is  the  standard.§  "  If,"  said  Parke,  B.,  "  the  con- 
sideration is  to  be  paid  in  money,  it  must  be  paid ;  if  by  the 
delivery  of  a  thing  of  ascertained  value,  that  value  is  the  mea- 
sure of  damages."  So,  where  a  wagon  was  transferred  in  con- 
sideration that  the  defendant  would  break  up  certain  land,  the 
value  of  the  labor,  and  not  of  the  wagon  was  held  to  be  the 
measure  of  damages.} 

So  again,  if  the  rent  of  mills  is  to  be  paid  in  repairs,  the  mea- 
sure of  damages  is  the  value  of  the  repairs  agreed  to  be  made,  and 
the  plaintiff  cannot  recover  on  a  quanbwm  menvU.  When 
there  is  an  express  agreement  proved,  the  plaintiff  cannot  resort 
to  an  implied  one.T 

We  have  now  to  consider  the  exceptions  which  have  been 
engrafted  upon  this  general  rule  that  the  contract,  as  a  matter  of 
law,  fixes  the  damages.  And  the  first  that  presents  itself  is 
that  growing  out  of  the  question  whether  the  motives  of  the 
defaulting  party  are  in  any  case  to  be  taken  into  considera- 
tion. 

•  Batohelder  w.  Stargia,  S  Caah.,  101. 

t  Arrowwnith  t*.  Gordon,  ft  La.  Ann.  K.,  106. 

%  Supra,  198. 

$  8trntt  a*.  FarUn,  16  11ms.  A  W.,  249. 

I  Effiaontw.  Dot*,  S  Blackf.,  871. 

1  Baldwin  «••  Leaner,  8  Cobb'a  Gaoftfa,  71. 
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It  has  been  already  said*  that  our  law  makes  a  broad  dis- 
tinction on  the  subject  of  compensation  between  actions  of 
contract  and  actions  of  tort,  and  while  it  permits  the  jury  in 
the  latter  instance  to  take  into  consideration  the  intention  of 
the  offending  party,  to  review  all  the  circumstances  of  the  case, 
and  to  make  their  verdict  conduce  to  the  purposes  of  punish- 
ment as  well  as  compensation,  that  on  the  other  hand  in 
actions  of  contract  the  motive  or  animus  of  the  defendant  is 
entirely  disregarded,  and  the  damages  are  strictly  limited  to 
the  direct  pecuniary  loss  resulting  from  the  breach  of  the  agree- 
ment in  question. 

This  rule  has  been  hitherto  stated  without  argument,  as  the 
clear  and  irresistible  inference  from  the  structure  of  our  forms 
of  action,  and  the  rules  of  evidence  applied  to  them ;  but  as 
suggestions  to  the  contrary  haye  been  in  a  few  instances 
made,  and  as  some  exceptions  undoubtedly  exist,  it  is  proper 
here  more  particularly  to  assign  the  reasons  upon  which  I  sup- 
pose the  general  rule  to  rest. 

"  There  are  instances,"  says  Mr.  Chitty  in  his  very  valuable 
work  on  Contracts^  "  in  which  the  defendant  may  be  regard- 
ed in  the  light  of  a  wrong  doer  in  breaking  his  contract,  and  in 
such  case  a  greater  latitude  is  allowed  the  jury  in  assessing  the 
damages ;"  and  he  refers  to  a  case,  J  of  an  action  of  debt  on  bond 

•  Supra,  27,  28,  86,  68,  95, 104. 

t  Page  684. 

%  Lord  Sondes  w.  Fletcher,  6  B.  &  Aid.,  885.  There  may  be  some  other  English 
eases  which  give  color  to  the  doctrine  as  laid  down  by  Mr.  Chitty ;  but  I  find  none 
where  the  point  has  been  disonssed  or  decided,  with  the  exception  of  those  subse- 
quently referred  to  in  the  text.  It  may  well  be  that  in  oases  where  evidence  of  fraud 
has  incidentally  appeared,  and  so  blended  with  the  other  testimony  showing  the 
breach  of  contract  that  it  oonld  not  be  excluded,  it  has  been  allowed  to  influence  the 
damages,  without  the  point  being  in  any  way  discussed. 

But  in  South  Carolina  the  question  has  been  discussed  at  large,  and  the  ground 
distinctly  taken,  that  even  in  oases  of  assumpsit,  damages  will  be  given  on  the  ground 
of  fraud.  The  high  authority  of  the  courts  of  that  State,  demand  for  their  decisions  a 
somewhat  extended  notice.  An  action  of  assumpsit  was  brought  there,  to  recover 
damages  upon  the  sale  of  cotton,  alleged  to  be  fraudulently  and  falsely  packed  by  hav- 
ing the  cotton  In  the  centre  of  the  bales  wet.  It  was  sent  to  Liverpool  and  sold  as 
sound  cotton,  -at  the  then  current  price.  After  the  sale,  the  fraud  was  discovered,  and 
the  cotton  returned,  and  resold  as  damaged,  at  a  considerable  loss.  The  defendants 
contended  that  if  liable  at  all,  the  plaintiffs  oonld  only  recover  the  price  paid  at 
Charleston,  with  interest.  The  presiding  judge,  however,  instructed  the  jury  that 
they  might  give  a  verdict  for  the  whole  amount  of  damage  that  the  plaintiffs  had 
sustained,  which  was  the  difference  between  the  two  sales  in  Liverpool,  with  interest. 
The  jury  having  found  a  verdict  according  to  the  direction  of  the  court,  on  motion  for 
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given  to  resign  a  living  where  the  defendant  refused  to  per- 
form the  condition  of  his  agreement,  bat  without  any  circum- 
stances of  aggravation,  and  the  court  on  a  motion  for  a  new 


anew  trial,  the  court,  by  Mr.  Justice  Nott,  said:  "Assumpsit  la  nomen 
mum,  under  which  a  great  variety  of  special  cases  are  embraced.  The  damages  to  be 
recovered  must  always  depend  on  the  nature  of  the  action  and  the  circumstances  of 
'the  ease.  In  an  action  for  money  had  and  received,  the  actual  amount  of  money  re- 
ceived, (with  interest  in  some  oases,)  should  be  the  measure  of  damages j  in  an  action 
for  goods,  or  any  specified  chattel  sold  and  delivered,  the  value  of  the  thing  sold;  and 
so  on  in  all  other  cases  which  furnish  a  standard  by  which  the  jury  can  be  governed. 
Bat  in  oases  of  fraud  and  other  oases  merely  sounding  in  damage;  the  jury  may  give  a 
verdict  to  the  whole  amount  of  the  injury  sustained,  or  imaginary  damages." 

After  commenting  on  the  case  of  an  action  for  a  breach  of  promise  of  marriage,  and 
oiher  English  oases,  the  eourt  proceeded : 

"I  apprehend,  that  after  all  these  oases,  it  can  no  longer  be  considered,  as  has 
been  somewhat  confidently  asserted  in  this  case,  that  even  vindictive  damages  may  not 
be  given  in  an  action  of  assumpsit,  and  surely  it  will  not  be  denied  that  the  plaintiff 
may  recover  the  amount  of  the  loss  which  he  has  actually  sustained."*  It  will  be  no- 
ticed that  two  judges  dissented. 

And  in  a  subsequent  case  of  covenant  on  a  bill  of  sale  of  a  negro  warranting  his 
soundness,  (the  breach  assigned  being  the  unsoundness  of  the  negro,)  the  judge 
oharged  that  the  only  true  measure  of  recovery  was  the  amount  of  consideration  men- 
tioned in  the  deed,  and  interest.  A  motion  wss  made  for  a  new  trial,  and  the  court, 
referring  to  the  previous  case,  said :  "  This,  it  will  be  recollected,  is  an  action  of  cove- 
nant, an  action  sounding  altogether  in  damages,  and  the  measure  of  recovery  is  to  the 
extent  of  the  injury  whioh  the  party  sustains  by  the  infraction  of  the  covenant,  wheth- 
er it  be  partial  or  total,  and  must  necessarily  depend  on  the  particular  circumstances 
of  the  case,  although  the  consideration  paid  might,  in  most  cases,  constitute  the  best 
evidence  of  the  injury  which  a  party  sustained ;  yet  in  actions  sounding  altogether  in 
damages,  it  seems  to  me  to  follow  of  necessity  that  the  measure  of  recovery  must  de- 
pond  on  the  particular  circumstances  of  the  case ;"  and  a  new  trial  was  granted,  f 

Again,  in  another  case,  an  action  being  brought  by  a  mechanic  for  work  and  labor, 
<fec,  in  the  erection  of  a  house  for  the  defendant,  the  jury  having  allowed  an  arbitrary 
sum  of  double  the  amount  of  interest  due,  the  verdict  was  set  aside,  the  court  saying, 
"  There  is  no  doubt  that  damages  at  the  discretion  of  the  jury  may  sometimes  be  given 
in  an  action  of  assumpsit,  as  where  the  action  is  founded  in  fraud  or  deceit,  or  when 
a  party  fails  to  perform  a  contract,  by  whioh  the  other  party  sustains  a  special  damage, 
or  where  it  is  so  badly  performed  as  to  frustrate  the  expectations  of  the  party  for  whose 
benefit  it  was  intended.  *  *  But  in  no  case  where  the  action  is  for  money  had  and 
received,  goods  sold  and  delivered,  or  for  work  and  labor  performed,  whioh,  from  the 
nature  of  the  oontract  itself,  furnishes  the  standard  of  assessment,  are  the  jury  allowed 
to  give  more  than  the  amount  received,  with  interest  on  the  value  of  the  articles  deliv- 
ered or  the  services  rendered.' '— Ferrand  vs.  Bouchde,  Harper's  Reports,  88,  anno  1828. 

The  English  authorities  referred  to  in  the  first  of  these  oases,  are  Nurse  vs.  Barnes, 
T.  Baymond,  77,  (8upra\  94 ;)  Stuart  vs.  Wilkins,  Douglas,  18 ;  and  Williamson  vs. 
Alison,  2  Earl,  446 ;  neither  of  whioh  seem  to  me,  with  deference,  to  bear  upon  the 
question,  nor  am  I  able  to  understand  what  the  court  means  by  the  phrase  "  sounding 
in  damages."  All  actions  at  law,  exoept  on  contracts  for  a  sum  certain,  may  be  said  to 
sound  in  damages.  But  what  appears  more  fatal  than  the  absence  of  express  authori- 
ty, is  the  general  system  of  our  jurisprudence,  and  the  fact  that  if  this  rule  of  damages 

•  Boss  *  Bodgera  vs.  Bcettto,  S  Nott  *  UeOord,  888, 18* 
t  Garrett  «a  Stuart,  1  MeOord,  614,  snno  1881, 
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trial  said,  that  the  defendant  being  a  wrong  doer,  the  jury  were 
not  bound  to  fix  their  verdict  at  the  precise  value  of  the  liv- 
ing to  him  ;  and  on  the  farther  gromd  that  the  plaintiff  had 
offered  to  waive  all  damages  if  the  defendant  wonld  resign  the 
living,  they  refused  a  new  trial. 

This,  which  is  the  only  English  authority  cited  for  the  po- 
sition, is  very  far  from  supporting  the  doctrine  of  Mr.  Ohitty's 
text ;  and  it  must  in  all  cases  require  very  clear  and  stringent 
authority  to  warrant  bo  great  a  disturbance  of  the  settled  prin- 
ciples of  pleading  and  evidence.  It  is  to  be  borne  in  mind,  that 
the  rules  of  damages  are  all  intended  to  conform  to  those  other 
fundamental  rules  which  determine  the  issue  to  be  tried  and 
the  testimony  on  which  it  is  to  be  decided.  Pleading  prescribes 
the  form  of  action,  and  declares  the  precise  issue.  Evidence 
points  out  the  testimony  to  be  given  in  support  and  discharge 
of  the  demand,  while  the  damages  are  awarded  in  conformity 
to  those  rules  which  govern  the  proceedings  in  the  cause  down 
to  the  time  of  trial. 

As  to  the  pleadings,  it  is  the  constant  and  sedulous  object 
of  the  Anglo-American  law,  to  draw  a  distinct  line  between  ac- 
tions of  contract  and  those  of  tort,  ex  eowtracto  and  ex  delicto  ; 
atid  the  rigor  with  which  this  distinction  is  maintained  in  re- 
gard to  rejoinder  of  counts,  causes  of  action  and  election  of 
actions,  is  familiar  learning.  No  form  of  action  has  yet  been 
devised  for  the  fraudulent  breach  of  an  agreement.* 

But  what  becomes  of  this  distinction,  if  in  an  action  of  con- 
tract damages  are  to  be  awarded  on  the  ground  of  the  fraud, 
malice,  or  other  ill  conduct  of  the  defendant.  Every  action  of 
contract  may  become  one  of  tort,  and  the  barrier  between  these 
classes  of  actions  is  at  once  and  completely  broken  down. 

,         L  i     .1  ■  ■        ■ — -~ —        ■  i  iii." 

applies  to  one  form  of  the  action  of  assumpsit,  it  most  equally  apply  to  all,  that  if  it 
be  Bound,  no  reason  whatever  can  be  assigned  why  vindictive  damages  should  not  be 
given  for  the  malicious  or  fraudulent  refusal  to  pay  a  promissory  note ;  and  to  carry  it 
to  this  extent  would,  I  think,  virtually  revolutionize  not  only  our  rulea  both  of  plead- 
ing and  of  evidence,  but  introduce  most  serious  innovations  in  the  general  rules  which 
regulate  the  rights  of  parties.  Whether  suoh  a  revolution  be  or  be  not  desirable,  is, 
as  I  have  already  said,  another  and  a  very  different  question. 

*  As  far  as  the  rules  of  pleading  are  concerned,  the  only  color  for  this  theory  Is 
derived  from  the  rule  that  on  a  warranty  of  chattels  either  case  or  assumpsit  will  lie, 
and  that  if  the  former  be  brought  and  fraud  laid,  the  scienter  need  not  be  charged,  nor 
if  charged  need  it  be  proved.  Stuart  vs.  Wilkins,  Doug.,  17;  Williamson  «*.  Allison, 
2  East,  446.  But  this  is  very  wide  of  the  doctrine,  the*  in  actions  of  contamot  damages 
can  be  given  for  acts  of  a  tortious  nature. 
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Again,  as  to  the  rules  of  evidence,  while  it  is  perfectly  trne 
that  in  actions  of  tort  every  attendant  circumstance  of  aggrava- 
tion can  be  given  in  evidence ;  on  the  other  hand,  nothing  is 
better  settled  than  that  in  actions  of  contract  the  parties  are 
limited  to  the  mere  evidence  of  the  breach  of  contract  But  if 
damages  are  to  be  awarded  on  account  of  the  oppressive,  ma- 
licious, or  fraudulent  conduct  of  the  defendant,  it  is  manifest 
that  this  rule  cannot  be  maintained ;  if  one  party  gives  evidence 
of  such  a  character,  it  is  plain  that  the  other  must  have  the 
right  to  rebut  the  testimony,  and  in  this  way  the  form  of  the 
action,  the  issue  ex  contractu,  and  the  rules  of  testimony  would 
be  completely  lost  sight  of.  If,  at  the  trial,  the  evidence  of  a 
breach  of  contract  were  complete,  certainly  an  offer  to  show  that 
the  defendant's  act  was  dictated  \by  a  malicious,  fraudulent,  or 
oppressive  spirit,  would  not  be  allowed ;  and  it  is  very  clearly 
inadmissible  to  consider  as  in  evidence  for  the  purpose  of  regu- 
lating the  damages,  testimony  incidentally  introduced,  which 
could  not  be  directly  given.  And  what  limit  is  to  be  assigned 
to  the  operation  of  this  rule  ?  If  it  holds  good  in  regard  to 
one  contract,  it  should  be  true  as  to  all.  It  will  be  noticed  here- 
after, that  with  the  exception  of  the  State  of  South  Carolina,  it 
has  been  applied  only  to  contracts  in  regard  to  real,  property ; 
but  if  sound  as  to  an  action  of  covenant  with  regard  to  real 
estate,  it  must  be  equally  so  as  to  an  action  of  assumpsit  on  a 
promissory  note.  And  if  the  motives  of  the  defendant  are  to 
be  inquired  into,  what  sort  of  an  examination  is  to  be  instituted  ? 
Is  fraud  alone  to  be  repressed,  or  are  malice  and  oppression  to 
be  equally  sought  out  and  punished,  as  in  ordinary  cases  of 
tort? 

In  one  of  the  earlier  oases  in  which  it  was  intimated,  that  in 
cases  of  fraud  in  the  conveyance  of  land,  the  rule  of  damages 
would  be  carried  beyond  the  measure  in  an  ordinary  case  of 
breach  of  covenant,  a  different  form  of  action  was  clearly  point- 
ed out.  "  If  any  imposition,"  said  the  Supreme  Court  of  New 
York,  "  is  practiced  by  the  grantor,  by  the  fraudulent  suppres- 
sion of  truth  or  suggestion  of  falsehood  in  relation  to  his  title, 
the  grantee  may  have  an  action  on  the  case  in  the  nature  of  a 
writ  of  deceit,  and  in  such  action  he  would  recover  to  the  full 
extent  of  his  loss."*    "  It  is  agreed  on  all  hands,"  6aid  Savage, 

•  Pitcher  w.  Livingston,  4  J.  B.,  1, 18. 
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O.  J.,*  in  a  suit  brought  on  the  covenant  against  incumbrances, 
"  that  if  fraud  can  be  shown,  or  concealment  which  would  be 
evidence  of  it,  that  would  constitute  a  good  ground  of  action,  in 
which  the  purchaser  would  recover  all  his  damages ;"  and  the 
learned  reporter  in  his  marginal  note  assumes  this  to  be  an  ac- 
tion an  the  case. 

The  action  on  the  case  for  fraud  in  the  sale  of  land,  is  re- 
cognized by  the  highest  authorities  in  our  law,  and  by  repeated 
decisions,  and  its  existence  furnishes  another  reason  why  the 
remedy  in  the  action  on  the  contract  should  not  be  pushed  be- 
yond its  legitimate  limits.f 

On  the  whole,  therefore,  notwithstanding  the  cases  cited  in 
the  notes,  and  the  authority  of  the  tribunals  by  which  they  are 
decided,  I  conclude  that  so  long  as  our  present  forms  of  action, 
rules  of  pleading  and  evidence,  exist,  their  clear  and  irresistible 
result  is,  that  the  damage  in  actions  of  contract  are  to  be  limit- 
ed to  the  consequence  of  the  breach  of  contract  alone,  and  that 
no  regard  is  to  be  had  to  the  motives  which  induce  the  violation 
of  the  agreement.:}: 


*  Dimmick  vs.  Lookwood,  10  Wend.,  142, 155. 

t  Hat.  A  Bat.,  Notes  to  Co.  Lit.,  884  a.  Com.  Dig.,  Action  on  the  case  for  de- 
ceit, A.  8.  Culver  w.  Avery,  7  Wend.,  880.  Bandford  «t.  Handy,  28  Wend.,  260. 
Van  EpB  vs.  Harrison,  5  Hill,  68.  I  am  far  from  desiring  to  express  any  opinion  in 
favor  of  the  doctrine  of  the  text:  on  the  contrary,  if  the  plaintiff  in  an  Anglo-Saxon 
court  of  justice  shall  ever  be  permitted  to  state  his  complaint  according  to  the  actual 
facts,  and  not  be  compelled  to  use  an  unmeaning  formula,  I  can  see  no  reason,  greatly 
as  legal  relief  would  be  thus  extended,  why  exemplary  damages  should  not  be  given 
for  a  fraudulent  or  malicious  breach  of  contract,  as  well  as  for  any  other  wilful  wrong. 
Damages  are  given  by  the  civil  law  in  many  oases  of  this  kind.  So  they  are  in  Louis- 
iana, the  jurisprudence  of  which  State  is  very  much  fashioned  on  the  great  Soman 
original.  But  it  does  not  appear  to  me  that  as  yet  the  principle  has  been  engrafted  in 
any  regular  or  practical  way  on  the  common  law,  unless  in  the  exceptions  subsequently 
stated  in  the  text.  In  this  work,  my  only  object  is  to  expound  the  rules  of  law  as  they 
appear  to  me  to  exist. 

%  In  Louisiana,  where  the  subject  of  damages  is  controlled  by  the  Code,  it  has 
been  said,  "That  in  case  of  breach  of  contract,  whether  by  the  negligence  or  fraud  of 
a  party,  no  other  sum  can  be  allowed  as  damages  than  that  which  fully  indemnifies 
the  creditor." — Ryder  vs.  Thayer  y  8  Za.  Arm.  J?.,  149. 

Louisiana  is  the  only  State,  I  believe,  in  the  Union  where  an  effort  has  been  made 
to  reduoe  the  subject  of  damages  to  statutory  limits.  I  annex  here  the  provisions  of 
their  code  on  the  subject.  It  will  be  seen  that,  in  all  oases  except  contracts  for  the 
payment  of  money,  where  the  creditor  oan  recover  interest  only,  a  distinction  is  re- 
cognized, between  the  breach  of  contracts  arising  from  incapacity  and  that  caused  by 
bad  faith  or  evil  design. 

Art  1928.    Where  the  object  of  the  contract  is  any  thing  but  the  payment  of 
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To  this  general  rule,  however,  there  undoubtedly  exists  an 
important  exception,  which  has  been  introduced  from  the  civil 
law,  in  regard  to  damages  recoverable  against  a  vendor  of  real 
estate  who  fails  to  perform  and  convey  the  title.  In  these  cases 
the  line  has  been  repeatedly  drawn  between  parties  acting  in 
good  faith  and  failing  to  perform  because  they  could  not  make 
a  title,  and  parties  whose  conduct  is  tainted  with  fraud  or  bad 
faith.  In  the  former  case,  the  plaintiff  can  only  recover  what- 
ever money  has  been  paid  by  him,  with  interest  and  expenses. 
In  the  latter,  he  is  entitled  to  damages  resulting  from  the  loss 


money,  the  damages  due  to  the  creditor  for  its  breach  are  the  amount  of  the  loss  he 
has  sustained,  and  the  profit  of  which  he  has  been  deprived,  under  the  following  ex- 
ceptions and  modifications : — 

•  1.  When  the  debtor  has  been  guilty  of  no  fraud  or  bad  faith,  he  is  liable  only  for 
such  damages  as  were  contemplated,  or  may  reasonably  he  supposed  to  have  entered 
into  the  contemplation  of  the  parties  at  the  time  of  the  contract  By  bad  faith  in  this 
and  the  next  rule  is  not  meant  the  mere  breach  of  faith  in  not  complying  with  the  con- 
tract, hut  a  designed  breach  of  it  from  some  motive  of  interest  or  ill-will : 

9.  When  the  inexecution  of  the  contract  has  prooeeded  from  fraud  or  had  faith, 
the  debtor  shall  not  only  be  liable  to  such  damages  as  were  or  might  have  been  fore- 
seen at  the  time  of  making  the  contract ;  bat,  also,  to  such  as  are  the  immediate  and 
direct  consequence  of  the  breach  of  that  contract;  but  even  when  there  is  fraud,  the 
damages  cannot  exceed  this : 

8.  Although  the  general  rule  is  that  damages  are  the  amount  of  the  loss  the  credi- 
tor has  sustained,  or  of  the  gain  of  whioh  he  has  been  deprived,  yet  there  are  oases  in 
which  damages  may  be  assessed  without  calculating  altogether  on  the  pecuniary  loss, 
or  the  privation  of  pecuniary  gain  to  the  party.  Where  the  contract  has  for  its  object 
the  gratification  of  some  intellectual  enjoyment,  whether  in  religion,  morality,  or  taste, 
or  some  convenience  or  other  legal  gratification,  although  these  are  not  appreciated  in 
money  by  the  parties,  yet  damages  are  due  for  their  breach ;  a  contract  for  a  religious 
or  charitable  foundation,  a  promise  of  marriage,  or  an  engagement  for  a  work  of  some 
of  the  fine  arts,  are  objects  and  examples  of  this  rule.  In  the  assessment  of  damages 
under  this  rule,  as  well  as  in  oases  of  offences,  quasi  offences,  and  quasi  contracts,  much 
discretion  must  be  left  to  the  judge  or  jury,  while  in  other  cases  they  have  none,  but 
are  bound  to  give  such  damages  under  the  above  rules  as  will  fully  indemnify  the 
creditor,  whenever  the  contract  has  been  broken  by  the  fault,  negligence,  fraud,  or 
had  faith  of  the  debtor: 

4.  If  the  creditor  be  guilty  of  any  bad  faith  which  retards  or  prevents  the  execu- 
tion of  the  contract,  or  if,  at  the  time  of  making  it,  he  knew  of  any  facts  that  must 
prevent  or  delay  its  performance,  and  concealed  them  from  the  debtor,  he  is  not  enti- 
tled to  damages : 

5.  Where  the  parties,  by  their  contract,  have  determined  the  sum  that  shall  be 
paid  as  damages  for  its  breach,  the  creditor  must  recover  that  sum,  but  is  not  entitled 
to  more.  But  when  the  contract  is  net  executed  in  part,  the  damages  agreed  on  by 
the  parties  may  be  reduced  to  the  loss  really  suffered,  and  the  gain  of  whioh  the  party 
has  been  deprived ;  unless  there  has  been  an  express  agreement  that  the  sum  fixed  by 
the  oontract  shall  be  paid,  even  on  a  partial  breach  of  the  agreement.  And  see  Arrow- 
smith  «f.  Gordon,  8  La,  Ann.  B.,  105.    Porter  e*.  Barrow,  lb.,  140. 
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of  hi*  bargain.*   This  exception  cannot,  I  think,  be  justified 
or  explained  on  principle,  but  it  is  well  settled  in  practice. 

To  the  general  rale  another  exception  also  exists,  that  of 
breach  of  promise  of  marriage.  In  this  action,  though  in  form 
ex  contractu,  yet  it  being  impossible  from,  the  nature  of  the 
case  to  fix  any  rule  or  measure  of  damages,  the  jury  are  al- 
lowed to  take  into  their  consideration  all  the  circumstances,  and, 
provided  their  conduct  is  not  marked  by  prejudice,  passion,  or 
corruption,  they  are  permitted  to  exercise  an  absolute  discre- 
tion over  the  amount  of  compensation.  "  The  damages  in  this 
action,"  says  the  Supreme  Court  of  New  York,f  "  rest  in  the 
sound  discretion  of  the  jury,  under  the  circumstances  of  each 
particular  case."j:  And  this  exception  is  perhaps  one  of  the 
strongest  proofs  of  the  general  rule. 

But  when  it  is  said  that  the  contract  furnishes  the  measure 
of  damages  it  is  not  thereby  meant  that  the  party  ready  to  per- 
form his  contract  will  be  able  to  recover  of  the  party  in  default 
the  entire  price  named  in  the  agreement.  On  the  contrary,  it  has 
been  held  in  many  cases,  that  in  actions  for  breach  of  contract 
the  measure  of  damages  is  not  the  price  stipulated  to  be  paid 
on  full  performance,  but  the  actual  injury  sustained  in  conse- 
quence of  the  defendant's  default.  For  the  rule  that  the  con- 
tract furnishes  the  measure  of  damages,  is  subject  to  the  other 
rule  already  stated,  that  compensation  is  only  to  be  given  for 
actual  loss. 

So  on  a  contract  to  transport  horses  in  a  canal  boat  for  a 
given  sum  of  money,  the  plaintiffs  averred  a  readiness  and  offer 
to  perform  on  their  part,  and  a  neglect  and  refusal  on  the  part 
of  the  defendants'to  furnish  the  freight,  and  claimed  to  recover 
the  entire  sum  specified  in  the  agreement.  But  the  Supreme 
Court  of  New  York  held  that  they  were  only  entitled  to  recover 
what  they  had  actually  lost  by  the  defendants'  non-performance, 
saying,  "  Suppose  the  plaintiffs  had  the  next  hour  been  fur- 
nished with  freight  entirely  adequate  to  the  voyage  at  the  same 


*  Blureau  v.  Thorahill,  2  W.  BL.,  1078.  Hopkins  «*.  Grazebrook,  6  B.  <fc  Ores., 
81.  Eoblnflon  vs.  Herman,  1  Exdh.,  850.  Bitner  w.  Brongh,  11  Penn.  B.,  127,  and 
supra,  191. 

f  Southard  tx.  Bexford,  6  Cowen,  254. 

%  Torre  w.  Somen,  2  N.  A  M.,  267.  Coryell  w.  Colbaugn,  Coxe,  77.  Stout  w. 
Peril,  Coxe,  79.    Greene  w.  Spencer,  8  Mies.,  818.    Hill  ve.  Maupin,  8  Mus.,  828. 
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sum,  they  then  would  have  been  entitled  to  the  damage  arising 
from  detention  for  that  time,  but  no  more.  A  tender  and  offer 
to  perform  is  equivalent  to  performance,  but  merely  for  the  pur- 
pose of  sustaining  an  action ;  it  is  not  performance,  though  in 
one  respect  it  resembles  it  consequentially.  It  is  quasi  per- 
formanee,  but  it  does  not  regulate  the  amount  of  damages."* 

So,  also,  in  Kentucky,  it  has  been  held,  that  a  plaintiff  con- 
tracting  to  do  work  for  a  stipulated  price,  and  who  is  ready  to 
perform  his  agreement,  but  is  prevented  by  the  other  party, 
cannot  recover  the  price  named  in  the  contract  for  the  whole 
work,  but  only  the  actual  damages  sustained  by  him.  And  as 
"  the  amount  of  compensation  which  the  plaintiffs  had  recov- 
ered exceeded  the  value  of  the  work  they  had  done,  and  as, 
moreover,  they  did  not  attempt  to  prove  any  special  loss  or 
damage,  they  were  held  not  entitled  to  recover  any  thing."f 

So,  also,  in  New  York,  where  the  defendant  agreed  with  the 
plaintiff,  a  boarding-house  keeper,  for  rooms  and  board  for  a 
year  at  a  stipulated  price,  and  quitted  them  within  the  time,  it 
was  held  that  if  the  plaintiff  was  entitled  to  recover  at  all,  the 
measure  of  damages  would  not  be  the  price  stipulated  to  be 
paid,  but  only  such  damages  as  had  resulted  from  the  defend- 
ant's breach  of  contract.  And  Bronson,  J.,  said  "  If  the  plain- 
tiff could  recover,  she  was  not  entitled  as  a  matter  of  course  to 
the  stipulated  price  for  the  use  of  the  rooms  to  the  end  of  the 
year,  but  only  to  such  damages  as  had  directly  and  necessarily 
resulted  from  the  breach  of  the  contract.  She  could  not  refuse 
the  rooms  to  other  lodgers,  leaving  them  idle,  and  then  recover 
against  the  defendant  as  for  use  and  occupation.  Although  a 
party  be  chargeable  with  a  breach  of  contract,  the  other  party 
has  no  right  to  conduct  in  such  a  manner  as  to  make  the  dam- 
ages unnecessarily  burdensome."  But  the  plaintiff  was  held 
not  entitled  to  any  thing,  on  the  ground  of  the  contract  being 
within  the  statute  of  frauds.^ 

So,  again,  in  the  same  State,  where  the  plaintiff  was  employed 

• 

*  Shannon  v.  Oomstock,  21  Wend.,  467.  It  is  difficult  to  reconcile  this  reasoning 
with  that  which  allows  the  vendor,  in  oases  of  contract  for  the  sale  of  land,  to  recover 
the  fall  price. 

t  Chsmherlain  w.  MoGallister,  6  Danaa'  Ky.  Reports,  852.  See,  also,  Caldwell  w. 
Beed,  Littell'e  Select  Oases. 

X  Wilson  f».  Martin,  1  Denio,  602.  Bee,  to  same  point,  Spencer  ve,  Hahrtead,  l 
Denio,  609. 
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by  the  defendant  to  do  certain  work ;  after  he  began  to  do  it, 
the  order  was  countermanded  by  the  defendant,  but  the  plain- 
tiff went  on  to  complete  the  job,  and  insisted  that  he  was  enti- 
tled to  recover  for  doing  the  whole  and  for  the  materials  fur- 
nished, and  so  the  Common  Pleas  held.  But  on  error,  the 
judgment  was  reversed ;  the  Court  saying, "  that  in  all  such 
caees,  the  just  claims  of  the  party  employed  are  la&fied  when 
he  is  fully  compensated  for  his  part  performance  and  indemni- 
fied for  his  loss  in  respect  to  the  part  left  unfinished,  and  to 
persist  in  accumulating  a  larger  demand  is  not  consistent  with 
good  faith  towards  his  employer.  "* 

So,  again,  where  a  party  was  employed  as  the  superintendent 
of  a  railroad  for  a  certain  time  at  a  specified  compensation,  and 
was  dismissed  without  cause.  He  was  held  prima  facie  enti- 
tled to  recover  for  the  whole  time;  but  that  the  defendants 
might  show  in  diminution  of  damages  that  after  the  plaintiff 
had  been  dismissed  he  had  engaged  in  other  business.f 

There  is  a  class  of  decisions  which  jnay  at  first  sight  appear 
to  be  opposed  to  the  general  rule,  that  the  contract  furnishes 
the  measure  of  damages.  In  an  early  case,  brought  on  an  as- 
sumpsit to  pay  for  a  horse  a  barley-corn  a  nail,  doubling  it  every 
nail,  with  an  averment  that  there  were  thirty-two  nails  in  the 
shoes  of  the  horse,  which,  being  so  doubled  every  nail,  came  to 
five  hundred  quarters  of  barley;  the  judge,  who  tried  the 
cause,  directed  the  jury  to  disregard  the  contract,  and  to  give 
the  value  of  the  horse  in  damages,  which  was  £8,  and  so  they 
did4 

*  Clark  w.  MarsigUa,  1  Denio,  817.    And  see  Durkee  w.  Mott,  8  Barb.  S.  C.  B.7 

428. 

t  Costigan  vs.  Mohawk  <fe  H.  K.  B.,  8  Denio,  610 ;  and  see,  also,  Hecksher  w. 
McCrea,  24  Wend.,  804.    And  in  Arkansas,  Walworth  «t.  Pool,  4  English,  894. 

%  James  vs.  Morgan,  1  Levinz.,  Ill .  In  another  case,  a  somewhat  similar  contract 
came  up  on  demurrer.  The  plaintiff  declared,  on  an  agreement,  that  the  defendant,  in 
consideration  of  2*.  6<Z.  in  hand  paid,  and  of  £4  lis.  6<2.  to  be  paid  on  performance, 
agreed  to  deliver  two  grains  of  rye  corn,  on  Monday,  the  29th  of  March,  and  four 
grains  on  the  next  Monday,  and  so  doubling,  quolibet  alio  die  Luna  for  one  year.  The 
defendant  demurred,  saying,  "that  the  agreement  appeared,  upon  the  face  of  it,  to  be 
impossible,  the  rye  to  be  delivered  amounting  to  such  a  quantity  aa  all  the  rye  in  the 
world  was  not  so  much,  and  being  impossible  was  void ;  and  the  defendant  not  bound 
to  perform  it."  But  after  argument  the  Court  thought  otherwise.  Powell,  J.,  saying, 
"  That  though  the  contract  was  a  foolish  one,  it  would  hold  in  law,  and  the  defendant 
ought  to  pay  something  for  his  folly ;"  whereupon  the  reporter  adds,  uthe  counsel  for 
the  defendant  perceiving  the  opinion  of  the  court  to  be  against  his  client,  offered  the 
plaintiff  his  half  crown  and  his  costs,  which  was  accepted  of;  and  so  no  judgment 
given  in  the  case." 
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The  principle  of  this  decision  is,  that  if  the  agreement  be 
unconscionable,  the  court  will  render  such  damages  as  may  ap- 
pear reasonable,  without  being  bonnd  by  the  terms  of  the  con- 
tract. So  in  Massachusetts,  where  a  note  had  been  given  to 
stay  execution  payable  in  oats  at  20  cents  per  bushel,  when  in 
fact  they  were  worth  37  cents,  it  was  held  that  the  jury  might 
disregard  the  contract  on  the  ground  that  it  was  unconscionable, 
and  fix  the  value  of  the  oats  at  20  cents.* 

So  a  standard  text  writer  tells  us  that,  "  on  an  action 
brought  on  a  promise  of  £1,000  if  the  plaintiff  should  find  the 
defendant's  owl,  the  court  declared,  though  the  promise  was 
proved,  that  the  jury  might  mitigate  the  damages.f 

But  in  truth  the  assertion  of  the  right  to  sever  the  contract, 
to  declare  a  part  of  it  unconscionable  and  oppressive,  and  to 
decree  performance  of  the  remainder,  is  the  exercise  of  an  equit- 
able power  of  a  high  order  the  incautious  exercise  of  which 
might  lead  to  very  dangerous  results.  And  the  decisions 
just  cited  would,  I  think,  be  more  properly  brought  within  the 
rule  which  governs  cases  of  fraud  and  oppression.  If  the 
contract  is  on  its  face  so  extortionate  and  unjust  as  to  bear  evi- 
dent marks  of  deceit,  then,  instead  of  wasting  time  in  trying 
to  reduce  the  relief  to  the  standard  of  strict  justice,  the  whole 
agreement  should  be  pronounced  void. 

The  rule  that  the  contract  furnishes  the  measure  of  damages 
is  also  subject  to  further  remark.  As  a  general  principle 
it  is  the  actual  loss  alone  for  which  the  common  law  seeks  to 
give  compensation ;  but  in  regard  to  contracts  for  the  sale  of 


A  question  arose  on  the  meaning  of  the  contract,  the  defendant  insisting  that 
quoUbet  alio  die  Luna  meant  every  Monday,  but  Lord  Holt  said  it  must  be  construed 
"  every  other  Monday."  This  made  a  material  difference  in  the  possibility  of  executing 
the  contract,  for  if  the  quantity  were  doubled  thirty  times,  it  would  have  reached  125 
quarters ;  if  fifty-two,  it  would  have  amounted  to  524,288,000  quarters.  Thornborrow 
vs.  Whiteacre,  2  Lord  Raym.,  1164. 

And  the  principle  of  James  tw.  Morgan  was  approved  of  by  Lord  Chancellor  Hard- 
wicke,  in  Earl  of  Chesterfield  w.  Jansen,  1  Wils.,  286,  895. 

*  Cutler  ve.  How,  8  Mass.,  257 ;  Cutler  vs.  Johnson,  8  Mass.,  266,  and  Baxter  vs. 
Wales,  12  Mass.,  865.    Leland  vs.  Stone,  10  Mass.,  459. 

And  Lord  Mansfield  used  analogous  language  in  regard  to  the  action  for  money 
had  and  received.  "  Shall  a  man,"  said  his  lordship,  a  in  an  action  for  money  had  and 
received,  which  is  an  equitable  action,  and  founded  on  conscience,  recover  an  uncon- 
scionable, exorbitant  demand!  Most  clearly  he  shall  not."  JestonB  te.  Brooke, 
Cowp.,  798 ;  and  Floyer  ve.  Edwards,  Cowp.,  112. 

t  Bacon  Abr.,  Damages  D. 
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land  we  have  already  seen,*  and  in  regard  to  contracts  for  the 
*ale  of  chattels  we  shall  hereafter  see,  that  in  this  country,  if 
the  vendor  tenders  complete  performance  on  his  part,  he  is  at 
liberty  to  recover,  not  merely  what  he  loses  by  the  non-per- 
formance of  the  vendee,  but  the  entire  contract  price ;  while  in 
England,  on  the  other  hand,  the  vendor  of  land  is  limited  to 
compensation  for  such  actual  injury  as  may  have  resulted  from 
the  breach  of  the  agreement.  The  American  rule  attributes  to 
the  common  law  courts  the  exercise  of  the  equitable  power  of 
compelling  specific  performance,  as  to  the  vendor,  while  at  the 
same  time  the  tribunal  is  incapable  of  enforcing  either  a  trans- 
fer or  a  conveyance.f 

Another  apparent  exception  to  the  general  rule  has  been 
made  in  the  action  of  assumpsit  for  rent.  So  in  England,  in  a 
suit  for  use  and  occupation  where  an  agreement  of  hiring  had 
been  made  at  £150,  with  a  right  of  sporting,  and  of  occupation 
of  the  glebe,  it  was  shown  that  the  plaintiff,  the  landlord,  had 
no  power  to  grant  the  privilege  of  sporting  and  that  he  also 
failed  in  procuring  the  glebe  for  the  defendant's  occupation. 
On  this  state  of  facts  it  was  held  by  the  English  Common  Pleas, 
"  that  an  eviction  of  part  of  the  premises  being  shown,  the  jury 
was  to  ascertain,  independently  of  any  agreement,  what  the 
defendant  ought  to  pay.":): 

But  I  should  be  inclined  to  doubt  the  accuracy  of  this 
language :  the  jury  are,  it  is  true,  not  to  be  absolutely  bound 
by  the  agreement ;  but  they  cannot,  I  should  suppose,  act  inde- 
pendently of  it.  The  proper  course  would  be  to  assume  the 
agreed  rent  as  the  fair  value  of  the  entire  premises,  and  on  that 
basis  to  make  a  proper  deduction  for  the  portion  which  the 
tenant  had  not  enjoyed ;  and  this  seems  to  be  in  analogy  with 
the  class  of  cases  which  we  shall  next  consider. 
f      Wherever  a  contract  is  indivisible,  but  one  action  can  be 

*  Supra,  190. 

t  In  this,  as  in  many  other  coses,  we  shall  perceive  in  this  country  a  gradual  in- 
clination to  attribute  chancery  powers  to  the  courts  of  law,  and  to  approach  the  system 
of  equitable  relief.  It  may  be  questioned  whether  this  mode  of  altering  our  system  is 
judicious.  I  entertain  no  doubt  whatever  that  it  is  most  desirable  to  mould  and  blend 
together  the  two  jurisdictions  of  law  and  chancery,  bo  as  to  enable  one  tribunal  to  have 
complete  cognizance  of  the  entire  cause  and  all  its  incidents.  But  as  long  as  the  juris- 
dictions are  kept  distinot,  I  am  not  inclined  to  believe  that  the  administration  of  jus- 
tice will  be  benefitted  by  any  confusion  of  their  remedies. 

X  Tomlinson  w.  Day,  2  Brod.  &  Bing.,  680. 
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brought  for  damages  resulting  from  its  non-performance  ;*  bat  it 
often  becomes  a  question,  how  far  a  contract  is  to  be  treated 
as  entire.  And  a  modification  of  the  general  rule  which 
makes  the  agreement  control  the  amount  of  damages,  is  also 
to  be  found  in  that  class  of  cases  where  the  contract  is  on  its 
face  an  entire  one,  and  having  been  performed  only  in  part, 
compensation  is  sought  for  what  has  been'  actually  done. 
Such  are  cases  of  agreements  to  work  for  a  specified  time  for  a 
given  sum,  where  the  party  employed  quits  his  employment 
without  the  consent  of  the  other,  and  before  the  period  fixed  ; 
agreements  to  deliver  a  certain  quantity  of  goods,  and  delivery 
of  only  a  part ;  agreements  to  do  work,  as  buildingfor  instance, 
according  to  certain  specifications,  where  the  work  is  done  but 
the  specifications  are  departed  from ;  whether  in  these  cases 
the  party  failing  to  perform  hife  agreement  has  any  redress 
whatever,  and  to  what  extent,  is  a  very  delicate  and  much  vexed 
question,  which  perhaps  more  properly  belongs  to  the  subject  of 

the  right  of  action  than  that  of  the  measure  of  damages. f    In  | 

i 

*  Campbell  vs.  Gates,  10  Penn.  State  R.}  488.  ' 

t  It  may  not  be  improper,  by  way  of  elucidating  the  text,  to  take  notice  of  some 
•of  the  leading  cases.  The  general  principle  established  by  the  earlier  decisions,  is, 
that  where  the  contract  is  entire,  as  where  A.  agrees  to  do  a  certain  thing  for  which  B. 
is  to  make  a  certain  compensation,  the  doing  of  the  thing  by  A.  is  a  condition  prece- 
dent, and  he  has  no  remedy  until  he  has  folly  performed  his  part. 

It  has  been  held  in  some  oases  that  where  the  party  employing  another  pats  an 
end  to  the  contract  without  just  cause,  the  party  employed  has  a  right  to  exact  the 
entire  amount  of  his  wages.  This,  however,  is  subject  to  the  right  to  recoup  what  the 
plaintiff  could  reasonably  have  earned  during  the  time  covered  by  the  remainder  of  the 
contract.  But  we  are  now  speaking  of  the  relief  claimed  where  the  party  employed 
has  not  performed  his  agreement. 

So  in  England,  where  a  master  had  given  a  mate  a  note,  promising  to  pay  him 
thirty  guineas,  u  provided  7ie  proceeded,  continued,  and  did  his  duty,  as  mate,  cfec."  on  a 
certain  voyage  to  Liverpool,  and  the  mate  died  during  the  voyage,  it  was  held  in  a  suit 
brought  by  his  administratrix,  that  nothing  could  be  recovered,  either  on  the  contract 
or  on  a  quantum  meruit.  Cutter,  Adm'x,  vs.  Powell,  6  T.  B.  820.  So  if  a  builder  un- 
dertakes a  work  of  specific  dimensions  and  materials,  and  deviates  from  the  specifica- 
tions, he  cannot  recover,  neither  upon  the  contract  nor  upon  a  quantum  valebant,  for  the 
work,  labor  and  materials,  Ellis  vs.  Hamlen,  8  Taunt.  52.  So,  where  A.  undertook  for 
a  specific  sum  of  money  to  repair  and  make  perfect  a  given  article  then  in  a  damaged 
state,  and  did  repair  it  in  part,  but  did  not  make  it  perfect,  it  was  held  that  he  oould 
not,  in  an  action  of  assumpsit,  recover  for  the  value  of  the  work  done  and  the  mate- 
rials found.  Sinclair  vs.  Bowles,  9  B.  &  Ores.  92.  So,  where  a  servant  hired  for  a 
year,  refused  to  obey  his  orders  and  was  dismissed,  and  brought  suit  for  the  time  he 
had  actually  been  employed,  it  was  held  by  Lord  Ellenborough  at  nisiprius,  he  oould 
not  recover.  Spain  vs.  Arnott,  2  Stark.  256.  So  on  an  agreement  to  deliver  100  bags 
of  hops  by  a  certain  day,  and  part  delivory  being  made  and  refused,  suit  was  brought; 
the  plaintiff  was  nonsuited ;  the  court,  however,  using  language  somewhat  ambiguous, 
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these  cases  where  the  plaintiff  is  entitled  to  recover,  the  agree- 
ment of  the  parties  still  to  a  certain  extent  furnishes  the  mea- 

saying,  that  "  the  contract  was  entire  and  could  not  be  split,  and  that  the  plaintiff  had 
no  right  to  ane  until  the  whole  quantity  was  delivered,  or  until  the  tune  for  delivering 
the  whole  had  arrived."  Waddington  vs.  Oliver,  5  Bos.  &  Pull.  61 ;  and  the  same  deci- 
sion was  made  upon  a  contract  for  the  sale  of  100  sacks  of  flour.  Walker  tw.  Dixon,  2 
Stark.  251. 

So  where  the  defendant  had  agreed  with  plaintiff  to  supply  him  with  150  tons  of 
cast  iron  girders,  as  per  drawings  to  be  provided  by  the  plaintiff,  and  drawings  for  a 
few  tons  weight  only  were  sent  within  the  necessary  time,  it  was  held  by  the  Court  of 
Common  Pleas,  that  the  contract  was  not  divisible,  and  that  as  drawings  for  the  whale 
of  the  girders  had  not  been  sent,  the  plaintiff  could  not  recover  for  the  non  delivery  of 
those  for  which  drawings  had  been  sent.    Kingdom  v$.  Cox,  5  M.  Gr.  &  S.  522. 

The  same  principle  has  been  recognised  in  the  United  States.  So,  where  A.  agreed 
to  work  for  B.  ten  and  a  half  months,  and  spin  yarn  at  three  cents  per  run,  and  after- 
wards left  the  service  of  B.  before  the  expiration  of  the  time,  and  brought  an  action 
against  him  for  spinning  845  runs  at  three  cents  per  run,  it  was  held  that  the  contract 
was  entire  and  must  be  performed  as  a  condition  precedent  before  he  could  bring  an 
action  against  B.  for  the  price  of  the  labor ;  McMillan  vs.  Vanderlip,  12  J.  B.  165.  The 
.  same  principle  was  recognized  in  regard  to  a  contract  for  hiring  for  a  year ;  Thorpe  vs. 
White,  18  J.  B.  58 ;  and  the  general  doctrine,  that  where  a  special  agreement  subsists 
in  full  force  the  plaintiff  cannot  recover  under  the  money  oounts,  was  again  laid  down 
in  regard  to  an  agreement  to  deliver  whiskey,  in  Raymond  vs.  Bearnard,  12  J.  B.  274. 
See,  also,  Champlin  vs.  Rowley,  18  Wend.,  187.  "  The  principle  has  been  repeatedly 
recognized  by  the  courts  of  this  State,  (New  York)  that  where  a  party  enters  into  a 
special  contract  which  is  entire,  for  the  sale  and  delivery  of  property  at  a  specified  price, 
a  full  performance  on  his  part  is  a  condition  precedent  to  his  right  of  action  against 
the  vendee  for  the  price  of  any  part  of  the  property  delivered  under  the  oontract. 
McKnight  v*.  Dunlop,  4  Barb.  S.  C.  B.,  86.  In  Ohio,  also,  these  decisions  have  been 
followed,  and  where  the  plaintiff  agreed  to  deliver  a  whole  crop  of  corn,  payment  to 
be  made  on  a  day  certain  after  the  delivery,  he  cannot  recover  for  a  part.  Witherow 
vs.  Witherow,  16  Ohio,  288. 

So,  again,  where  the  plaintiff  had  agreed  to  dear  and  fence  certain  land  for  a 
specified  sum  within  a  given  period,  and  after  doing  some  of  the  work  abandoned  it, 
it  was  held  that  he  could  not  maintain  an  action  for  the  labor  actually  performed ; 
Jennings  vs.  Camp.  18  J.  B.  94;  and  the  same  principle  was  held  in  relation  to  an 
agreement  to  take  charge  of  a  certain  brick-yard,  and  make  a  certain  quantity  of  bricks 
for  a  given  sum ;  Clarke  vs.  Smith,  14  J.  B.  826.  So  also  on  an  agreement  to  deliver 
pork ;  Tuttlo  vs.  Mayo,  7  J.  B.  182. 

So,  also,  where  the  plaintiff  agreed  with  the  defendant  to  work  for  him  for  a  year 
at  ten  dollars  per  month,  and  worked  ten  and  a  half  months,  and  then  left  the  defend- 
ant's employment  on  a  Saturday,  declaring  he  would  work  no  longer.  On  Monday  he 
returned  and  offered  to  work,  but  the  defendant  said  he  would  employ  him  no  more. 
Upon  this,  he  sued  the  defendant  for  work  and  labor,  and  it  was  held  he  could  not  re- 
cover any  thing.  Lantry  vs.  Parks,  8  Cow.  68 ;  S.  P.  Monell  vs.  Burns,  4  Denio  121. 
And  again,  in  Massachusetts,  where  one  Mansfield  had  agreed  with  Holbrook  to  erect 
and  finish  a  barn  by  a  certain  time  for  a  specified  sum,  and  left  the  work  unfinished,  it 
was  held  that  Mansfield  could  maintain  no  action,  either  on  the  oontract  or  on  a  quan- 
tum meruit ,  against  Holbrook.    Faxon  vs.  Mansfield,  2  Mass.,  147. 

So,  where  the  plaintiff  agreed  to  work  for  the  defendant  for  eight  months  for  104 
dollars,  or  thirteen  dollars  per  month,  and  quitted  the  service  before  the  expiration  of 
the  time,  it  was  held,  in  an  action  for  work  and  labor,  that  he  could  not  recover; 
Beab.  vs.  Moor,  19  J.  B.,  887. 
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rare  of  remuneration.    And  the  rule  seems  to  be  the  same, 
whether  the  agreement  has  been  departed  from  with  or  without 

So  in  Pennsylvania,  a  person  cannot  recover  for  part  performance  of  an  entire  con- 
tract, where  he  has  failed  in  foil  performance  on  his  part.  Martin  «.  Schoenberger, 
8  Watts  A  Serg.  p.  $67. 

So  in  Massachusetts,  where  the  plaintiff  agreed  to  work  for  the  defendant  for  a 
year  for  180  dollars,  bnt  before  the  expiration  of  the  term  left  his  service  without  the 
defendant's  fault  and  against  his  consent,  it  was  held  that  he  could  recover  nothing, 
neither  on  the  contract,  nor  upon  a  quantum  meruit.  Stark  tw.  Parker,  2  Pick.,  967. 
And  the  same  point  was  ruled  in  Moses  w.  Stevens,  2  Pick,,  282.  So,  too,  Thayer  vs. 
Wadsworth,  19  Pick.,  849 :  Olmstead  w.  Beale,  19  Pick,  528 ;  Davis  w.  Maxwell,  12 
Met.,  286.  See  contra  in  New  York  as  to  infants,  Whitmarsh  v$.  Hall,  8  Denio,  876, 
because  they  cannot  contract. 

In  a  recent  case  it  was  said,  "  If  the  plaintiff  agreed  to  labor  for  the  defendants 
for  one  year  and  left  their  service  at  the  end  of  six  months,  she  could  not  maintain  an 
action  for  the  services  atually  rendered."— Bice  vs.  Dwight,  Mannf.  Co.,  2  Cnshing,  80. 

So  in  Vermont,  "  The  contract  being  entire  and  executory,  although  the  plaintiff 
has  performed  a  part  of  it,  yet  having  failed  to  perform  the  remainder  without  any  suffi- 
cient excuse  and  without  the  consent  of  the  defendants,  he  cannot  recover  either  upon 
the  special  or  general  counts.  Jones  vs.  Marsh,  22  Verm.,  144 ;  and  8.  P.  Kettle  e#. 
Harvey  and  al.  21  Verm.,  801 ;  and  Mullen  vs.  Gilkinson,  19  Verm.,  608.  Bnt  illness, 
which  incapacitates  the  plaintiff  from  performing  his  contract,  lets  him  in  to  recover 
on  a  quantum  meruit.    Beaver  vs.  Morse,  20  Verm.,  620. 

In  a  recent  case  in  the  State  of  New  York,  where  the  plaintiff  had  agreed  to  de- 
liver a  specified  quantity  of  hay  at  a  given  price,  and  only  delivered  part,  and  brought 
a  suit  for  the  value  of  that  part,  the  learned  Chancellor  Walworth,  however,  held  this 
language: 

"The  principle  insisted  upon  is,  that  it  is  unconscientious  and  inequitable  for  a 
party  who  has  been  actually  benefitted  by  the  part  performance  of  a  contract,  above  or 
beyond  the  damages  he  has  sustained  by  the  non-performance  of  the  residue  of  the 
agreement,  to  retain  this  excess  of  benefit  without  making  the  other  party  a  compen- 
sation therefor  ;  and  that  this  excess  of  benefit,  arising  from  the  part  performance  of 
the  other  party,  forms  a  new  consideration,  upon  which  the  law  implies  a  promise  to 
pay  for  the  same,  and  which  excess  of  benefit,  therefore,  may  be  recovered  in  the 
equitable  action  of  assumpsit.  But  if  the  nature  of  the  part  performance  is  such  that 
the  other  party  can  reject  the  benefit  received  therefrom,  as  by  offering  to  return  spe- 
cific articles  received  in  part  performance,  but  not  actually  converted  or  used,  he  1b  at 
liberty  to  do  so,  and  to  reserve  his  remedy  for  the  non-performance  of  the  contract. 
Courts  of  equity  sometimes  act  upon  a  similar  principle,  in  relieving  a  party  against  a 
penalty  or  forfeiture,  arising  from  misfortune,  or  the  neglect  of  a  party  to  perform  his 
agreement ;  and  perhaps  in  some  cases  it  has  been  done,  where  the  forfeiture  was  in- 
curred wilfully  and  intentionally,  without  any  pretence  of  excuse  arising  from  mistake 
or  inability  to  perform.  With  the  exception  of  this  last  class  of  cases,  if  courts  of  jus- 
tice were  at  liberty  to  make  new  laws  instead  of  administering  those  which  are  already 
in  existence,  and  upon  which  the  contract  of  the  parties  litigant  is  supposed  to  be 
founded,  or  if  this  was  a  new  question  upon  which  a  court  in  this  State  was  now  to  pass 
for  the  first  time,  in  settling  a  principle  upon  the  flexibility  of  the  common  law  as  applied 
to  new  cases,  I  see  no  reasonable  objection  to  the  transferring  these  principles  of  the 
court  of  chanoery  to  the  courts  of  common  law,  in  cases  of  mere  personal  contract  not 
founded  upon  agreements  relative  to  the  Bale  or  transfer  of  an  interest  in  real  estate. 
But  I  consider  this  question  as  settled  in  this  State  by  a  uniform  course  of  decisions,  for 
the  last  twenty-five  years,  during  which  time  the  laws  have  undergone  a  most  thorough 
revision  bythe  legislature,  without  any  attempt  to  change  the  law  in  this  respect,  as 
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mutual  consent.  So  in  a  case  in  Massachusetts,  where  the  plain- 
tiff was  allowed  to  recover  on  a  quantum  meruit  for  building  a 

settled  by  the  supreme  court.  I  think  it  belongs,  therefore,  to  the  legislature,  end  not 
to  this  court,  to  make  a  change  in  the  law  in  this  respect,  if  such  a  change  is  deemed 
to  be  expedient  and  useful  to  the  community.  The  only  possible  objection  I  can  per- 
ceive to  such  a  change,  is  that  it  may  be  a  strong  temptation  to  negligence  in  the  per- 
formance of  personal  contracts,  as  the  known  practice  of  the  court  of  chancery  unques- 
tionably is,  with  respect  to  agreements  for  the  sale  or  purchase  of  real  property." 
And  it  was  held  that  the  plaintiff  could  not  recover.  Champlin  ««.  Bowley,  18 
Wend.,  187. 

And  this  case  has  very  reoently  been  affirmed  in  New  York,  where  the  suit  was 
brought  by  a  party  contracting  to  deliver  lumber  by  a  day  specified,  but  who  delivered 
only  part  of  it.    Page  w.  Orr,  5  Demo,  406. 

In  Louisiana,  this  subject  is  regulated  by  the  provisions  of  their  Code  Act,  2790, 
2721,  Angellon  w.  Bivollet,  2  La.  Ann.  B.,  652. 

On  the  other  hand,  in  England  and  in  this  country,  there  is  a  class  of  cases  which 
it  is  difficult,  if  not  impossible,  to  reconcile  with  those  just  cited. 

It  is  laid  down  as  a  general  position  in  Buller's  "  Nisi  Prius,"  189,  that  if  a  man  de- 
clare upon  a  special  contract,  and  upon  a  quantum  meruit,  and  prove  the  work  done 
but  not  according  to  the  contract,  he  may  recover  on  the  quantum  meruit,  for  other- 
wise he  would  not  be  able  to  reoover  at  all.  And  this  general  principle  was  recognized 
as  law  in  Cooke  «*.  Munstone,  4  Bos.  &  Pull.,  851,  855. 

So  it  was  held  in  England,  that  where  there  is  an  entire  contract  for  the  delivery 
of  goods,  and  some  of  the  goods  have  been  delivered,  and  the  vendee  doss  not  return 
them,  upon  the  failure  of  the  vendor  to  perform  his  part  of  the  contract,  the  latter  may 
bring  an  action  for  the  value  of  the  goods.    Shipton  vs.  Casson,  5  Bam.  &  Cress.,  878. 

So,  again,  where  the  plaintiff  had  agreed  to  deliver  to  the  defendant  250  bushels  of 
wheat,  and  in  fact  only  delivered  180,  and  brought  suit  for  the  quantity  delivered,  the 
King's  Bench  held  he  was  entitled  to  recover — Lord  Tenterden,  C.  J.,  saying,  "  If  the 
rule  contended  for  were  to  prevail,  it  would  follow  that  if  there  hod  been  a  contract  for 
250  bushels  of  wheat  and  249  had  been  delivered  to  and  retained  by  the  defendant,  the 
vendor  could  never  recover  for  the  249,  because  he  had  not  delivered  the  whole."  And 
Park,  J.,  said,  "  where  there  is  an  entire  contract  to  deliver  a  large  quantity  of  goods, 
consisting  of  distinct  parcels,  within  a  specified  time,  and  the  seller  delivers  part,  he 
cannot  before  the  expiration  of  that  time  bring  an  action  to  reoover  the  price  of  that 
part  delivered ;  because  the  purchaser  may,  if  the  vendor  fail  to  complete  his  contract, 
return  the  part  delivered.  But  tfhe  retain  the  part  delivered  after  the  seller  has  failed 
in  performing  his  contract,  the  latter  may  reoover  the  value  of  the  goods  which  he  has 
so  delivered."  Oxendale  vs.  Wetherell,  9  Barn.  &  Cres.,  886.  But  this  decision  is  not 
law  in  New  York. 

In  Champlin  vs.  Bowley,  13  Wend.,  187,  above  cited,  Mr.  Chancellor  Walworth 
said,  "  This  decision,  carried  to  the  extent  it  was  in  that  case,  cannot  be  considered  as 
good  law  any  where,  for  it  is  not  founded  upon  any  equitable  principle,  and  is  contrary 
not  only  to  justice,  but  to  common  sense.  The  only  way  I  can  account  for  it  is  upon 
the  supposition  that  the  facts  of  the  case  are  not  properly  stated  in  the  report,  or  that 
the  injustice  of  requiring  the  party  who  was  not  in  fault  to  be  at  the  expense  of  return- 
ing to  the  other  party  bulky  articles  of  this  description,  or  even  of  seeking  him  for  the 
purpose  of  making  an  offer  to  return  them,  to  protect  himself  from  an  action,  was  not 
presented  to  the  consideration  of  the  court." 

So  also  in  this  country,  it  has  been  said  that  where  there  is  an  honest  intention  to 
pursue  the  contract,  and  a  substantive  execution  of  it,  but  some  comparatively  slight 
deviations  as  to  some  particulars  provided  for  ;  if  the  partial  performance  of  the  con- 
tract is  of  any  value  or  benefit  to  the  other  party,  he  who  does  the  work  may  reoover 
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house,  the  agreement  not  having  been  strictly  adhered  to,  and 
the  jury  were  told  at  the  trial  to  consider  what  the  house  was 

on  a  quantum  meruit*  Bo  it  was  held  in  Massachusetts,  on  a  building  contract,  Hay- 
ward  ve.  Leonard,  7  Pick.,  181 ;  and  the  same  point  was  again  decided  on  a  similar 
oontract,  in  Smith  vs.  First  Cong.  Meeting  House  in  Lowell,  8  Pick.,  178. 

See  in  same  State,  a  case  where  a  plaintiff  who  had  undertaken  to  build  a  bridge, 
but  had  departed  from  the  contract  and  built  it  so  unskilfully  that  it  was  carried  away, 
and  it  was  held  that  he  could  not  recover  on  the  contract  because  he  had  not  pursued 
it,  nor  on  the  quantum  meruit,  because  the  defendants  had  received  no  benefit  from 
Mi  labor*.  Taft  w.  Inhabitants  of  Montague,  14  Mass.,  282.  In  the  same  State  see 
Moulton  ve.  Trask,  9  Met,  577. 

It  is  also  settled  in  New  York,  by  repeated  decisions,  that  if  there  be  a  special 
agreement  to  do  a  piece  of  work,  and  the  work  be  done,  bat  not  pursuant  to  such 
agreement  either  in  point  of  time  or  any  other  respect,  the  party  can  recover  what  the 
work  is  reasonably  worth  on  the  common  oounts.  So  on  an  agreement  to  deliver,  bore, 
and  lay  log  water  pipes,  Linningdale  re.  Livingston,  10  J.  B.,  86.  So  on  a  contract  to 
construct  a  mill  within  a  given  time  for  a  given  sum,  Jewell  ve.  Sohroeppel,  4  Cowen, 
664.  And  on  a  oontract  to  ship  oottou,  Peltier  vs.  Sewall,  12  Wendell.  886.  And  so 
in  Iowa,  Davis  vs.  Fish,  1  Iowa,  407 ;  Dubois  vs.  Delaware  and  H.  C.  Co.,  4  Wend., 
290 ;  in  Vermont,  see  Myrick  vs.  Slason,  19  Verm.,  127. 

And  there  is  a  very  numerous  class  of  analogous  cases,  which  we  shall  have  oc- 
casion to  notice  when  we  come  to  the  subject  of  Recoupment,  where,  on  the  imperfect 
performance  of  an  agreement,  the  defendant  is  allowed  to  recoup  his  loss  in  damages, 
thus  recognizing  the  general  principle,  that  the  precise  performance  of  the  agreement 
is  not  necessary  to  entitle  the  plaintiff  to  recover. 

The  subject  presents,  indeed,  one  of  the  most  vexed  questions  in  the  law,  and 
though  it  regards,  as  I  have  said,  perhaps  more  strictly  the  cause  of  action,  or  the 
right  of  the  parties,  than  the  measure  of  relief,  it  may  not  be  improper  to  notice  the 
mode  in  which  the  difficulty  has  been  solved  by  the  very  learned  and  able  supreme 
court  of  New  Hampshire. 

In  an  action  for  work  anfl  labor,  it  appeared  that  the  plaintiff  had  agreed  to  work 
for  the  defendant  one  year  for  a  given  sum,  and  that  before  the  expiration  of  the  time 
agreed  on,  he  had  quitted  his  service  without  the  defendant's  consent,  and  on  this  he 
was  held  entitled  to  recover  for  the  time  he  was  employed.  Parker,  C.  J.,  after  com- 
menting on  the  extreme  disagreement  and  want  of  harmony  among  the  oases,  and 
calling  particular  attention  to  those  where  a  recovery  had  been  allowed  on  partial  per- 
formance of  agreements  to  build,  proceeded  to  say ;  Button  vs.  Turner,  6  N.  H.  R.  497. 

"  The  cases  for  building,  &c.,  are  not  to  be  distinguished,  in  principle,  from  the 
present,  unless  it  be  in  the  circumstance,  that  where  the  party  has  contracted  to  fur- 
nish materials,  and  do  certain  labor,  as  to  build  a  house  in  a  specified  manner,  if  it  is 
not  done  according  to  the  contract,  the  party  for  whom  it  is  built  may  refuse  to  receive 
it,  elect  to  take  no  benefit  from  what  has  been  performed,  and  therefore  if  he  does 
receive  he  shall  be  bound  to  pay  the  value ;  whereas  in  a  contract  for  labor  merely, 
from  day  to  day,  the  party  is  contiuually  receiving  the  benefit  of  the  contract  under  an 
expectation  that  it  will  be  fulfilled,  and  cannot,  upon  the  breach  of  it,  have  an  election 
to  refuse  to  receive  what  has  been  done,  and  thus  discharge  himself  from  payment. 

"  But  we  think  this  difference  in  the  nature  of  the  contracts  does  not  justify  the 
application  of  a  different  rule  in  relation  to  them. 

"  The  party  who  contracts  for  labor  merely,  for  a  certain  period,  does  so  with  the 
full  knowledge  that  he  must,  from  the  nature  of  the  case,  be  accepting  part  perform- 
ance from  day  to  day,  if  the  other  party  commences  the  performance,  and  with  know- 
ledge also  that  the  other  may  eventually  fail  of  completing  the  entire  term.  •  *  It 
is  said  that  in  those  cases  where  the  plaintiff  has  been  permitted  to  recover  there  was 
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worth  to  the  defendant,  and  to  give  that  sum  in  damages.   On 
a  motion  for  a  new  trial,  this  was  held  wrong,  the  court  saying, 


of  what  had  been  done.  The  answer  it,  that  where  the  contract  is  te 
labor  from  day  to  day,  lor  a  certain  period,  the  party  for  whom  the  labor  is  done,  a 
truth  atipnlatea  to  receive  it  from  day  to  day,  aa  it  is  performed,  and  elthorceh  ±* 
other  may  not  eventually  do  all  he  haa  contracted  to  do,  there  haa  been  necesetrlj 
an  acceptance  of  what  haa  been  done  in  pursuance  of  the  ouuliaLt/and  the  party  cs 
bar©  understood  when  he  made  the  contract,  that  there  waa  to  be  such  acceptance.  * 

*  We  hare  no  hesitation  in  holding  that  the  aame  rale  should  be  applied  to  V'i 
daapeeof  caeca,  eapeciafly  aa  the  operation  of  the  rule  win  be  to  make  the  party  vh' 
haa  nwed  to  fulfill  his  contract,  liable  to  such  amount  of  damage*  aa  the  other  party  k> 
snatamed,  instead  of  subjecting  him  to  an  entire  loss  for  a  partial  failure,  and  iks 
*wVfojg  the  amount  received,  in  many  cases  wholly  disproportionate  to  the  injey.  * 

*  We  hold,  then,  that  where  a  party  undertakes  to  pay  upon  a  apodal  contnet  fc 
the  performance  of  labor,  or  the  furnishing  of  materials,  he  is  not  to  be  charged  spec 
such  special  agreement  until  the  money  is  earned  according  to  the  terms  of  it;  aai 
where  the  parties  hare  made  an  express  contract,  the  law  wul  not  imply  and  nisei 
contract  different  from  that  which  the  parties  have  entered  into,  except  upon  scss 
farther  transaction  between  the  parties. 

"  In  ease  of  a  failure  to  perform  such  special  contract,  by  the  default  of  the  put? 
contracting  to  do  the  service,  if  the  money  is  not  due  by  the  terms  of  the  special  agree- 
ment, he  is  not  entitled  to  recover  for  his  labor,  or  for  the  materials  furnished,  rata 
the  other  party  receives  what  haa  been  done,  or  furnished,  and  upon  the  whole  ease 
derives  a  benefit  from  it. 

"  But  if,  where  a  contract  is  made  of  such  a  character,  a  party  actually  receives  la- 
bor, or  materials,  and  thereby  derives  a  benefit  and  advantage,  over  and  above  tfc* 
damage  which  haa  resulted  from  the  breach  of  the  contract  by  the  other  pair/,  tfc* 
labor  actually  done,  and  the  value  received,  furnish  a  new  consideration,  and  the  la* 
thereupon  raises  a  promise  to  pay  to  the  extent  of  the  reasonable  worth  of  such  exee* 
This  may  be  considered  as  making  a  new  case,  one  not  within  the  original  agreement, 
and  the  party  is  entitled  to  recover  on  his  new  case,  for  the  work  done,  not  as  agreed 
yet  accepted  by  the  defendant. 

"If,  on  such  failure  to  perform  the  whole,  the  nature  of  the  contract  be  auchtbs 
the  employer  can  reject  what  has  been  done,  and  refuse  to  receive  any  benefit  from  tte 
part  performance,  he  is  entitled  bo  to  do,  and  in  such  case,  is  not  liable  to  be  chained, 
unless  he  haa  before  assented  to  and  accepted  of  what  haa  been  done,  however  moei 
the  other  party  may  have  done  towards  the  performance.  He  has,  in  such  case,  re- 
ceived nothing,  and  having  contracted  to  receive  nothing  but  the  entire  matter  con- 
tracted for ;  ho  is  not  bound  to  pay,  because  his  express  promise  was  only  to  pay  * 
receiving  the  whole,  and,  having  actually  received  nothing,  the  law  cannot  and  oofto 
not  to  raise  an  implied  promise  to  pay. 

"  But  where  the  party  receives  value,  takes  and  uses  the  materials,  or  has  advantage 
from  the  labor,  he  is  liable  to  pay  the  reasonable  worth  of  what  he  has  received.  Aal 
the  rule  is  the  same,  whether  it  was  received  and  accepted  by  the  assent  of  the  part? 
prior  to  the  breach,  under  a  contract  by  which,  from  its  nature,  he  waa  to  receive  labor, 
from  time  to  time,  until  the  completion  of  the  whole  contract ;  or  whether  it  **  *" 
ceived  and  accepted  by  an  assent  subsequent  to  the  performance  of  all  which  vas  * 
fact  done.  If  he  received  it  under  such  circumstances  as  precluded  him  from  reject- 
ing it  afterwards,  that  does  not  alter  the  case ;  it  has  still  been  received  by  hto  assent 

*  *  The  amount,  however,  for  which  the  employer  ought  to  be  charged,  wfcert 
the  laborer  abandons  his  contract,  is  only  the  reasonable  worth,  or  the  amount  of  & 
vantage  he  receives  upon  the  whole  transaction,  and,  in  estimating  the  value  of  the 
labor,  the  contract  price  for  the  service  cannot  be  exceeded. 
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"  the  house  might  have  been  worth  the  whole  stipulated  price, 
notwithstanding  the  departures  from  the  contract.  They  should 
have  been  instructed  to  deduct  so  much  from  the  contract  price 
as  the  house  was  worth  less  on  account  of  these  departures." 
And  a  new  trial  was  granted.* 

So,  also,  where  work  is  done  under  a  special  agreement  at 
estimated  prices,  and  there  is  a  deviation  from  the  original 
plan,  by  the  consent  of  the  parties,  the  contract  is  not  excluded, 
but  is  made  the  rule  of  payment,' as  far  as  it  can  be  traced,  and 
for  the  extra  labor  the  party  is  entitled  to  his  quantum  meruit. 
It  has  been  thus  decided,  both  in  Englandf  and  in  New  York. 

So,  where  performance  of  a  special  contract  was  prevented 
by  the  defendant,  and  suit  brought  on  the  general  counts,  the 


•'  If  a  pereoto  makes  a  oontract  fairly/he  is  entitled  to  hare  it  folly  performed ;  sad 
if  this  is  not  done  he  is  entitled  to  damages.  He  may  maintain  a  suit  to  recover  the 
amount  of  damage  sustained  by  the  non-performance. 

"  The  benefit  and  advantage  whioh  the  party  takes  by  the  labor,  therefore,  is  the 
amount  of  value  which  he  receives,  if  any,  after  deducting  the  amount  of  damage ;  and 
if  he  elects  to  put  this  in  defence  he  is  entitled  so  to  do ;  and  the  implied  promise 
which  the  law  will  raise,  in  such  case,  is  to  pay  such  amount  of  the  stipulated  price 
for  the  whole  labor  as  remains  after  deducting  what  it  would  cost  to  procure  a  com- 
pletion of  the  residue  of  the  service,  and  also  any  damage  which  has  been  sustained 
by  reason  of  the  non-fulfilment  of  the  contract. 

"If  in  such  case  it  be  found  that  the  damages  are  equal  to,  or  greater  than  the 
amount  of  the  labor  performed,  so  that  the  employer,  having  a  right  to  the  full  per- 
formance of  the  contract,  has  not  upon  the  whole  case  received  a  beneficial  service, 
the  plaintiff  cannot  recover.  *  *  There  may  be  instances,  however,  where  the  dam- 
ago  occasioned  is  much  greater  than  the  value  of  the  labor  performed;  and  if  the  party 
elects  to  permit  himself  to  be  charged  for  the  value  of  the  labor,  without  interposing 
the  damages  in  defence,  he  is  entitled  to  do  so,  and  may  have  an  action  to  recover  his 
damages  for  the  non-performance,  whatever  they  may  be. 

14  And  he  may  commence  such  action  at  any  time  after  the  oontract  is  broken,  not- 
withstanding no  suit  has  been  instituted  against  him ;  but  if  he  elects  to  have  the 
damages  considered  in  the  action  against  him,  he  must  be  understood  as  conceding 
that  they  are  not  to  be  extended  beyond  the  amount  of  what  he  has  receded,  and  he 
cannot  afterwards  sustain  an  action  for  further  damages/ 

In  Illinois,  a  different  conclusion  has  been  arrived  at.  In  an  action  for  work  and 
labor,  it  appeared  that  the  plaintiff  had  agreed  to  work  for  the  defendant  on  his  farm 
for  eight  months  for  ninety  dollars ;  but  that  he  left  the  defendant's  employment, 
without  his  consent  or  fault,  at  the  end  of  four  months.  It  was  held  that  the  plaintiff 
could  not  recover  on  a  quantum  meruit  for  the  time  during  whioh  he  had  actually  be- 
stowed his  labor.  And  the  court  said,  u  It  is  no  objection  to  say  that  the  defendant 
has  received  the  benefit  of  his  labor,  this  being  a  case  where,  from  its  nature,  the  de- 
fendant could  not  separate  the  products  of  his  labor  from  the  general  concerns  of  his 
farm,  and  ought  not,  therefore,  to  be  responsible  to  any  extent  whatever  for  not  doing 
that  which  was  impossible.    Eidridge  vs.  Bowe,  2  Oilman,  01  • 

*  Hayward  vs.  Leonard,  7  Pick.,  181. 

t  Bobson  vs.  Godfrey,  1  Holt  N.  P.  C,  286. 
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court  said,  "  the  defendant  may  give  the  contract  in  evidence 
with  a  view  to  lessen  the  quantum  of  damages.  So  far  as  the 
work  was  done  under  the  special  contract,  the  prices  specified 
in  it  are,  as  a  general  rule,  to  be  taken  as  the  best  evidence  of 
the  value  of  the  work.  Where  it  does  not  appear  that  the  work 
was  rendered  more  expensive  to  the  plaintiff  than  was  contem- 
plated when  the  contract  was  made,  or  than  it  otherwise  would 
have  been,  in  consequence  of  the  improper  interference  of  the 
defendant,  or  of  his  neglect  or  omission  to  perform  what  by 
the  contract  he  was  bound  to  do,  the  contract  prices  should  be 
held  conclusive  between  the  parties.  But  if  the  defendant  neg- 
lect to  furnish  the  materials  which  he  was  to  find  in  due  time, 
so  that  the  plaintiff  is  obliged  to  do  his  work  at  a  less  favorable 
season,  and  at  an  additional  expense,  such  expense  ought  to  be 
taken  into  consideration  and  added  to  the  contract  price."* 

But,  where  the  work  embraced  in  the  contract  is  performed 
under  circumstances  more  disadvantageous  than  was  expected 
at  the  time  of  the  estimate,  the  additional  expense  thus  incur- 
red should  be  added  to  the  contract  price.  So,  in  a  case 
where  the  plaintiff  entered  into  a  written  contract  with  the 
defendants  to  construct  a  section  of  a  canal,  to  receive  nine 
cents  per  cubic  foot  for  excavation,  forty  cents  per  cubic  yard 
for  rock,  and  eleven  cents  for  embankment ;  and  the  defendants 
had  so  far  rescinded  the  contract  as  to  enable  the  plaintiff  to 
recover  in  the  form  of  a  quantum  meruit,  the  plaintiff  was  held 
at  liberty  to  recover  for  excavating  hard  pan  (that  not  being 
mentioned  nor  included  in  the  contract),  at  the  rate  which  it 
was  worth ;  and  to  prove  the  value  of  his  labor,  in  this  respect 
wholly  irrespective  of  the  contract,  the  contract  contained  a  pro- 
vision that  the  judgment  of  the  defendant's  engineer  should,  in 
case  of  a  difference  between  the  parties,  be  conclusive ;  but  this 
was  held  not  to  apply  to  the  hard  pah.f 

And  where  the  plaintifis,  contractors  on  a  railroad,  were 
stopped  by  the  defendants,  and  it  was  impracticable  to  ascer- 
tain what  sum  would  be  due  at  the  prices  stipulated  in  the  con- 
tract, because  when  the  work  was  stopped  a  large  portion  of  it 

*  Koon  v$.  Greenman,  7  Wend.,  128. 

f  Dubois  w.  Delaware  and  Hudson  Canal  Co.,  4  Wend.,  285.  S.  C,  12  Wend., 
884.  And  8.  C.  in  Error,  16  Wend.,  87.  In  Alabama,  see  Aikin  w.  Bloodgood,  12 
Alabama,  221. 
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was  in  such  an  unfinished  state  as  to  be  incapable  of  measure- 
ment, the  plaintiffs  were  held  entitled  to  recover  as  on  a  quan- 
tum meruit,  without  reference  to  the  rate  of  compensation 
specified  in  the  contract* 

So,  also,  if  the  contract  is  rescinded,  one  party  stopping  the 
work  while  the  other  is  ready  to  proceed.  In  this  case  he  is 
at  liberty  to  prove  the  value  of  his  services,  but  the  contract  is, 
nevertheless,  not  to  be  altogether  disregarded.  So,  where  the 
plaintiff  had  agreed  with  the  defendants  to  make  a  section  of 
an  aqueduct,  to  be  paid  one  dollar  per  cubic  yard  for  rock  ex- 
cavation, the  defendants  stopped  the  work  when  about  half  of 
it  was  done.  The  plaintiff  proved  that  he  had  lost  on  the  part 
of  the  work  which  he  had  executed  (that  being  the  most  ex- 
pensive), estimating  it  at  the  contract  price  of  one  dollar  per 
yard,  the  sum  of  $46,800,  and  that  he  would  have  made  a 
profit  on  that  portion  of  the  contract  which  remained  to  be  ex- 
ecuted when  the  work  was  suspended,  equal  to  the  amount  of 
his  loss  on  the  work  done,  and  it  was  held  that  he  was  entitled 
to  recover  that  sum,  $46,800.f 

It  is  proper  here  to  notice  generally,  in  regard  to  executory 
contracts  for  the  delivery  of  property  at  a  future  day,  that  if  the 
article  does  not  come  up  to  the  agreement,  the  vendee  may  re- 
turn it  and  sue  for  damages ;  differing  in  this  respect  from  such 
sales  with  warranty,  when  if  the  warranty  is  broken  the  party 
cannot  return  the  article,  but  is  left  to  his  action  on  the  agree- 
ment.:}: We  shall  have  occasion  to  notice  this  again  when  we 
come  to  speak  of  warranty  of  personal  property. 

In  Georgia,  it  has  been  held  in  an  action  brought  by  the 
overseer  of  a  plantation  engaged  for  a  limited  time,  and  dis- 
missed without  cause,  that  his  remedy  was  three  fold  :  that  he 
might  either  bring  an  action  at  once  for  any  special  injury  sus- 
tained by  reason  of  the  breach  of  the  contract ;  or  secondly, 
that  he  might  wait  till  the  end  of  the  period  for  which  he  was 
engaged,  and  recover  his  whole  wages;  or  thirdly,  that  he 


*  Derby  vs.  Johnson,  21  Verm.  R.,  17. 

t  Clark  vt.  The  Mayor,  Ac,  8  Barb.  8.  C.  R.,  288.  This  case  was  reversed  on  ap- 
peal, 4  Comatock,  888,  on  the  ground  that  where  the  contractor  electa  to  consider  the 
contract  aa  rescinded,  and  sues  for  work  and  labor  generally,  he  cannot  recover  profits, 
and  the  rule  of  damages  is  the  actual  value  of  what  has  been  done. 

X  Freeman  w.  Clutc,  8  Barb.  8.  C.  R.,  424. 
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a  compensation  for  the  non-performance  of  the  covenant  through 
all  future  time,  so  as  to  bar  farther  suits.* 

Bat  it  has  been  held  by  the  same  court,  that  all  the  breaches 
which  hare  actually  taken  place,  must  be  embraced  in  the  first  suit; 
and  that  even  if  they  are  not,  a  second  suit  will  not  lie  for  thenauf 

In  a  recent  case  in  New  York,  a  bond  had  been  given  con- 
ditioned to  furnish  the  plaintiffs  their  support  during  their  nat- 
ural lives,  and  it  was  held  that  a  failure  by  the  obligor  to  pro* 
vide  for  the  obligee  according  to  the  covenant,  amounted  to 
a  total  breach,  and  that  full  and  final  damages  might  be  re- 
covered.^ 

It  appears,  therefore,  that  in  debt  for  money  payable  by 
instalments  the  action  will  not  lie  till  all  the  sums  are  due, 
but  that  in  assumpsit  an  action  may  be  brought  for  each  sum  as  it 
becomes  payable ;  that  in  agreements  to  do  certain  acts  for  a 
continuing  period  of  time,  an  action  may  be  brought  for  each 
breach,  and  damages  for  edch  of  the  breaches  separately  as- 
sessed, but  that  all  the  breaches  actually  committed  must  be 
declared  for  in  one  suit 

There  is  still  another  class  of  cases,  viz :  where  the  contract 
covers  a  long  space  of  time,  and  during  that  period  the  value  of 
the  thing  in  controversy  has  fluctuated.  Thus,  in  a  case  in 
New  York,  which  we  have  already  had  occasion  to  notice  in 
reference  to  another  branch  of  our  subject,§  the  plaintiff,  in 
1886,  agreed  to  furnish  and  deliver  marble  to  build  a  City  Hall, 
at  successive  periods  in  five  successive  yean.  In  1837  the  de- 
fendants refused  to  receive  any  more,  and  it  was  shown  that 
the  difference  between  the  cost  of  the  marble  and  the  contract 
price,  which  was  the  measure  of  damages,  had  fluctuated  con* 
siderably  in  the  five  years.  On  this  state  of  facts,  the  circuit 
judge  charged,  that,  "  In  fixing  the  damages  to  be  allowed  the 
plaintiffs,  the  jury  were  to  take  things  as  they  were  at  the  time 
the  work  was  suspended,  and  not  allow  for  any  increased  ben- 
efits they  would  have  received  from  the  subsequent  fall  of 


*  Crain  w.  Beach,  2  Barb.  S.  C.  B.t  120,  and  8.  C.  on  Appeal,  Beach  «t.  Grain,  2 
Comstock,  86 ;  and  see,  alao,  fish  vt.  Folly,  6  Hill,  64* 

t  Bendernagle  w.  Cocke,  19  Wend.,  207.  Briatowe  ft.  Fairclongh,  1  Man.  A  Gr., 
148.    Pinney  «f .  Barnes,  17  Conn.,  420. 

%  Shaffer  w.  Lee,  8  Barb.  8.  C.  B.,  418,  where  the  oases  axe  collected  at  Urge. 

$  Masterton  w.  Mayor  of  Brooklyn,  7  Hill,  62.    Bupra,  74. 
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wages  or  subsequent  circumstances."    And  of  this  opinion  was 
the  majority  of  the  court,  on  a  motion  for  a  new  trial. 

Kelson,  Ch.  J.,  who  delivered  the  leading  opinion,  said : 

44  It  has  been  argued  that,  inasmuch  as  the  furnishing  of  the  marble  would 
have  ran  through  a  period  of  five  years,  of  which  about  one  year  and  a  half 
only  had  expired  at  the  time  of  the  suspension,  the  benefits  which  the  party 
might  have  realized  from  the  execution  of  the  contract,  must  necessarily  be 
speculative  and  conjectural ;  the  court  and  jury  having  no  certain  data  upon 
which  to  make  the  estimate.  If  it  were  necessary  to  make  the  estimate  upon 
any  such  basis,  the  argument  would  be  decisive  of  the  present  claim.  But  in 
my  judgment  no  such  necessity  exists.  Where  the  contract,  as  in  this  case,  is 
broken  before  the  arrival  of  the  time  for  full  performance,  and  the  opposite  party 
elects  to  consider  it  in  that  light,  the  market  price  on  the  day  of  the  breach  is  to 
govern  in  the  assessment  of  damages.  In  other  words,  the  damages  are  to  be  set- 
tled and  ascertained  according  to  the  existing  state  of  the  market  at  the  time  the 
cause  of  action  arose,  and  not  at  the  time  fixed  for  full  performance.  The 
basis  upon  which  to  estimate  the  damages,  therefore,  is  just  as  fixed  and  easily 
ascertained  in  cases  like  the  present,  as  in  actions  predicated  upon  a  failure  to 
perform  at  the  day."    P.  71. 

And  Bronflon,  J.,  said : 

"  There  may  have  been  fluctuations  in  the  prices  of  labor  and  materials,  be- 
tween the  day  of  the  breach  and  the  time  when  the  contract  was  to  have  been 
fully  performed,  and  this  makes  the  question  upon  which  my  brethren  are  not 
agreed.  I  concur  in  opinion  with  the  chief  justice,  that  such  fluctuations  in 
prices  should  not  be  taken  into  the  account  in  ascertaining  the  amount  of  dam- 
ages, but  that  the  court  and  jury  should  be  governed  entirely  by  the  state  of 
things  which  existed  at  the  time  the  contract  was  broken.  This  is  the  most 
plain  and  simple  rule ;  it  will  best  preserve  the  analogies  of  the  law,  and  will 
be  as  likely  as  any  other  to  do  substantial  justice  to  both  parties."    P.  76.* 

*  Beardsley,  J.,  however,  dissented,  saying :  "  The  plaintiffs  were  not  bound  to 
wait  till  the  period  had  elapsed  for  the  complete  performance  of  the  agreement,  nor  to 
make  successive  offers  of  performance,  in  order  to  recover  all  their  damages.  They 
might  regard  the  contract  as  broken  up  so  far  as  to  absolve  them  from  making  farther 
efforts  to  perform,  and  give  them  a  right  to  recover  full  damages  as  for  a  total  breach. 
I  am  not  prepared  to  say  that  the  plaintiffs  might  not  have  brought  successive  suits  on 
this  covenant,  had  they  from  time  to  time  made  repeated  offers  to  perform  on  their 
part,  which  were  refused  by  the  defendants;  but  this  the  plaintiffs  were  not  bound 
to  do." 

"  There  can  be  no  serious  difficulty  in  assessing  damages  according  to  the  princi- 
ples whioh  have  been  stated.  The  contract  was  made  in  1886 ;  and,  according  to  the 
testimony,  about  five  years  would  have  been  a  reasonable  time  for  its  execution.  That 
time  has  gone  by.  The  expense  of  executing  the  contract  must  necessarily  depend 
upon  the  prices  of  labor  and  materials.  If  prioes  fluctuated  during  the  period  in  ques- 
tion, that  may  be  shown  by  testimony.    In  this  respect  there  is  no  need  of  resorting 
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The  decision  in  this  case  has  been  adhered  to  in  New  York,* 
and  it  has  been  cited  with  approbation  and  its  authority  re- 
cognized in  Louisiana,  f 

In  a  case  in  Vermont,  the  rule  was  laid  down  as  follows : 
The  defendants,  a  bridge  company,  had,  in  September,  1830, 
agreed  with  the  plaintiffs,  to  keep  a  bridge  in  repair  for 
twelve  years,  on  the  plaintiffs  paying  twenty-five  dollare  eveiy 
year.  The  plaintiffs  paid  the  annual  sum  till  1838,  when 
the  defendants  ceased  to  repair;  and  the  judge  charged  at 
the  trial,  that  the  jury  "  should  limit  their  inquiries  to  the  time 
when  both  the  parties  ceased  in  fact  to  act  under  the  contract" 
But  on  motion  for  a  new  trial,  the  court  said,  "the  rule  of 
damages  in  this  case  should  have  been,  to  give  the  plaintiffs 
the  difference  between  what  they  were  to  pay  the  defendants, 
and  the  probable  expense  of  performing  the  contract,  and  thus 
assess  the  entire  damages  for  the  remaining  twelve  years."  J 

Perhaps,  on  principle,  a  distinction  should  be  made  among 
agreements  of  this  class.  Where  they  are  intrinsically  indivisi- 
ble, as  in  the  case  of  a  building  '  contract,  for  instance,  one  re- 
fusal may  properly  be  considered  as  an  absolute  breach ;  and 
then  there  are  very  strong  reasons  for  adopting  the  decision 
of  the  Supreme  Court  of  New  York.  As  a  general  rule,  it  is 
the  time  of  breach  which  fixes  the  liability  in  cases  of  personal 

to  conjecture ;  for  all  the  data  necessary  to  form  a  correct  estimate  of  the  entire  ex- 
pense of  executing  the  contract,  can  now  be  furnished  by  witnesses. 

"  If  the  cause  had  been  brought  to  trial  before  the  time  for  completing  the  con- 
tract expired,  it  would  have  been  impracticable  to  make  an  accurate  assessment  of  the 
damages.  This  is  no  reason,  however,  why  the  injured  party  should  not  have  his 
damages ;  although  the  difficulty  in  malring  a  just  assessment  in  such  a  case,  has  been 
deemed  a  sufficient  ground  for  decreeing  specific  performance.  No  rule,  which  will 
be  absolutely  certain  to  do  justice  between  the  parties,  can  be  laid  down  for  such  a 
case.  Some  time  must  be  taken  arbitrarily,  at  which  prices  are  to  be  ascertained  and 
estimated ;  and  the  day  of  the  breach  of  the  contract,  or  of  the  commencement  of  the 
suit,  should  perhaps  be  adopted  under  such  circumstances.  But  we  need  not,  in  the 
present  case,  express  any  opinion  on  that  point.  No  conjectural  estimate  is  required 
to  ascertain  what  would  have  been  the  expense  of  a  complete  execution  of  this  con- 
tract ;  but  the  state  of  the  market,  in  respect  to  prices,  is  now  susceptible  of  explicit 
and  intelligible  proof.  And  where  that  is  so,  it  seems  to  me  unsuitable  to  adopt  an 
arbitrary  period ;  especially  as  the  estimate  of  damages  must,  in  any  event,  be  some- 
what conjectural." 

In  Shaffer  vs.  Lee,  8  Barb.  8.  C.  B.,  417,  Mr.  Justice  Hand  said  of  this  case,  "As 
I  understand  the  opinions  delivered,  all  the  judges  considered  the  plaintiff  entitled  to 
recover  entire  and  final  damages  for  the  non-fulfilment." 

*  N.  Y.  &  H.  B.  R.  Co.  w.  Story,  6  Barb.  8.  C.  B.,  419. 

t  Seaton  w.  Second  Municipality,  8  La.  Ann.  B.,  45. 

%  Boyalton  w.  B.  &  W.  Turnpike  Co.,  14  Vermont,  811. 
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contract;  if  the  periods  specified  in  the  contract  have  not 
arrived  before  the  trial  of  the  cause,  any  effort  to  fix  the  rights 
of  the  parties  at  those  various  times,  must  be  mere  matter  of 
conjecture;  and  "probable  expense"  in  the  language  of  the 
decision  just  cited,  is  neither  a  precise  nor  a  safe  direction  for 
a  jury.  But  if,  on  the  other  hand,  the  contract  is,  in  its  nature, 
capable  of  division,  as  to  deliver  the  crops  of  a  farm  for  several 
successive  years,  and  if  the  periods  have  arrived  before  suit 
brought,  there  seems  no  reason  why  several  actions  may  not  be 
brought  for  every  refusal  to  perform,  nor  why  the  damages 
should  not  be  estimated  as  at  every  period  fixed  for  perform- 
ance.* 

With  the  modifications  thus  noticed,  the  rule  is  adhered  to, 
that  the  contract  furnishes  the  standard  of  compensation ;  and 
the  other  general  rule  is.  equally  true  that  the  actual  loss  sus- 
tained by  the  plaintiff  is  the  measure  of  damages. 

But  to  this  rule,  also,  there  are  exceptions  which  require  to 
be  noticed ;  and  the  principal  one  grows  out  of  the  question  how 
far  the  plaintiff  can  recover  for  loss  which  he  is  liable  to  sus- 
tain. .  There  is  no  doubt  that  a  mere  probability  of  future  loss 
is  insufficient  to  lay  the  basis  of  a  claim  for  legal  relief.  But 
the  case  may  be  different  where  the  plaintiff  is  fixed  with  a  legal 
liability  to  loss  which,  whenever  consummated,  the  defend- 
ant will  be  bound  to  make  good.  The  question  here  is,  can 
suit  be  brought  before  the  injury  is  actually  consummated. 

Some  exceptions  to  the  general  rule,  which  requires  proof 
of  actual  loss,  have  been  made  in  actions  on  policies  of  insur- 
ance. Thus  it  has  been  held,  that  a  party  insured  can  re- 
cover his  contributory  share  of  general  average  from  the  un- 
derwriter, although  he  has  not  paid  it,  and  his  interest  in  the 
voyage,  cargo,  freight,  or  vessel  is  only  liable  to  pay  it.f      So  a 

*  In  England,  it  has  been  several  times  held  in  Chancery,  in  regard  to  future 
agreements,  that  the  difficulty  of  arriving  at  any  true  role  of  damages  is  a  good  ground 
for  a  deeree  for  specific  performance.  Buxton  vs.  Lister,  8  Atk.,  888,  and  Taylor  vt. 
Neville,  cited  therein.  Ball  vs.  CoggB,  1  Bro.  Pari.  Cas.,  296,  and  Adderly  vs.  Dixon, 
1  Sim.  A  Stuart,  607.  In  this  last  case,  the  Vice-Chancellor  said,  uthe  profit  on  the 
contract  being  to  depend  on  future  events,  cannot  be  correctly  estimated  in  damages, 
where  the  calculation  must  proceed  upon  conjecture.  Damages  might  be  no  complete 
remedy,  being  to  be  calculated  merely  by  conjecture."  This  language  seems  to  imply 
that,  at  law,  the  whole  period  of  the  contract  would  be  inquired  into,  on  the  principle 
of  the  Vermont  decision. 

t  Phillips  on  Insurance. 
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party  in  possession  of  a  house,  under  a  contract  of  purchase, 
can  recover  the  whole  som  insured  against  fire,  although 
he  has  paid  but  a  small  part  of  the  purchase  money,  and  is 
only  liable  to  pay  the  balance.*  So  the  re-assured  has  been 
held  at  liberty  to  sue  and  recover  from  the  re-assurer  the  foil 
amount  insured,  although  the  re-assured  had  not  repaid  it, 
and  from  his  insolvency  could  not  by  possibility  do  so.f  So 
the  importer  has  been  allowed  to  recover  from  the  underwriter 
the  value  of  his  goods  destroyed  by  fire,  including  duties, 
though  the  duties  had  not  been  paid4  So,  too,  as  we  have 
already  seen,§  the  defaulting  party  to  an  agreement  to  convey 
land  has  been,  in  England,  made  to  pay  the  attorneys'  and 
brokers'  bills,  for  which  the  plaintiff  had  merely  become  liable. 
So  in  Louisiana,  the  sureties  in  a  sequestration  bond  have  been 
adjudged  to  pay  the  counsel  fees  for  which  the  plaintiff  in  the 
original  suit  was  only  liable.^ 

Other  analogous  decisions  have  been  made  which  we  shall  have 
occasion  to  consider,  when  we  come  to  the  subject  of  principal  and 
surety,**  but  it  appears  to  me,  that  the  principle  that  actual  loss 
should  be  sustained,  cannot  be  much  farther  relaxed  without 
effacing  the  line  which  separates  equitable  from  legal  relief. 
As  a  general  rule,  the  latter  awards  damages  for  injury  actually 
done  :  anticipation  and  prevention  belong  to  equity. 

We  have  thus  far  spoken  of  express  contracts  made  by  the 
parties :  we  have  still  to  speak  of  the  agreements  which,  in  the 
absence  of  any  express  stipulation,  the  law  implies  from  a  given 
state  of  facts.  Where  property  has  been  transferred  or  services 
rendered  by  one  party  to  another,  the  law  implies  a  promise  to 
pay  what  the  thing  or  the  property  is  worth.  The  party  then 
recovers,  to  use  technical  language,  on  a  qucvntvm  meruit  or  a 


•  The  Ms\k  Fire  Co.  w.  T^lcr,  16  Wend.,  885. 

t  Hone  et  al.  w.  The  Mutual  Safety  Ins.  Co.,  1  Sandford's  Sup.  Ct.  Rep.,  187. 

$  Wolfe  vs.  Howard  Ins.  Co.,  1  Bradford's  Sup.  Ct  Bep.,  184. 

§  Supra,  106. 

I  Jones  V9.  Doles,  8  La.  Ann.  B.,  588. 

If  Vide  post.  But  the  rule  being  settled  that  the  plaintiff  can  only  recover  for 
actual  loss,  nice  questions  often  present  themselves  as  to  the  nature  of  the  evidence 
requisite  to  establish  his  loss ;  whether  the  proof  must  be  definite  and  absolute,  so  as 
to  amount  to  mathematical  certainty,  or  whether  the  tribunal  should  be  satisfied  with 
an  approximative  conviction.  This  subject  we  shall  examine  when  we  oome  to  treat 
of  evidence.  In  the  mean  time,  I  shall  refer  the  reader  to  the  sagacious  observations 
of  Mr.  Justice  Story,  in  Sogers  «*.  Mech.  Insurance  Co.,  1  Story,  609. 


IMPLIED  CONTBACTS.  23J 

quantum  valebat ;  and  the  measure  of  damages  becomes  a 
question  of  evidence  as  to  the  value  of  the  property  or  services. 
Nor  can  this  rule  be  varied,  except  by  express  agreement. 
Thus,  where  a  father,  whose  infant  daughter  was  employed  by 
a  manufacturing  company  at  a  considerable  distance  from  his 
residence,  forbade  them  to  employ  her  any  longer,  and  gave 
them  notice  that  if  they  did  so  he  should  demand  a  given  sum 
for  her  time  and  labor,  it  was  held  in  an  action  of  assumpsit 
against  the  company,  that  the  notice  was  unavailing  to  fix  the 
measure  of  compensation,  and  that  he  could  only  recover  what 
her  services  were  reasonably  worth.* 

The  common-law  remedies  for  the  violation  of  contracts  are 
furnished  by  the  actions  of  assumpsit,  debt,  and  covenant, 
according  to  the  form  of  the  agreement,  whether  sealed  or  un- 
aealed,  and  to  the  character  of  the  demand,  whether  for  sums 
certain,  or  for  an  undetermined  amount.  A  line  of  division 
more  satisfactory,  however,  than  that  resulting  from  the  forms 
of  actions,  may  be  derived  from  the  character  of  the  agreement 
itself,  as  to  the  liquidation  of  the  damages.  There  is  a  large  class 
of  cases  where  the  parties,  either  by  direct  language  or  by  the 
use  of  the  technical  form  of  the  bond  and  penalty,  undertake  to 
fix  the  amount  of  remuneration,  or  at  least  to  determine  a  limit 
which  it  shall  not  exceed.  This  class  of  contracts  we  shall  con- 
sider after  we  have  examined  those  where  the  damages  are 
entirely  at  large,  the  parties  not  having  fixed  the  compensation 
for  a  breach,  and  where  the  burthen  of  this  duty  is  thrown 
entirely  upon  the  court.  While  adhering,  however,  as  far  as 
possible  to  this  division  founded  on  the  nature  of  the  contract, 
it  is  impossible  altogether  to  disregard  the  character  of  the  pro- 
ceeding in  which  the  question  is  presented ;  for,  as  has  been 
already  noticed,  and  as  we  shall  have  frequent  occasion  to  see, 
the  same  claim  may  be  presented  in  very  different  forms,  and 
the  measure  of  relief  will  vary  with  the  action  made  use  of. 

Of  the  action  of  account  it  would  be  superfluous  to  take 
any  extensive  notice  here,  "  It  is  laid  down  in  divers  cases," 
says  Mr.  Sayer,  "  that  no  damages  are  recoverable  in  it."f 


*  Adams  w.  Woonsocket  Co.,  11  Met.,  827/ 

t  Sayer,  eh.  9,  89.    Bro.  Dam.  PI.,  186,  PI.,  1W.    Dal.,  18,  PL,  12.    1  Bol.  Abr,, 
671,  PI.,  17. 
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Bat  on  this  point  there  is  much  conflict  in  the  old  books ;  and 
inasmuch  as  the  proceeding  in  its  original  shape  has  become 
almost,  if  not  entirely  obsolete,  it  is  believed,  in  this  country, 
it  is  not  necessary  to  pursue  the  enquiry.* 

The  great  action  of  assumpsit,  although  of  comparatively 
recent  origin,  is  of  very  different  importance  ;f  and  under 
this  head  we  shall  have  occasion  first  to  consider  the  rule  of 
damages  in  relation  to  bills  and  notes,  insurance,  sales  of 
chattels,  principal  and  surety,  and  the  rights  and  liabilities  of 
common  carriers. 

The  action  of  covenant  differs  materially  from  that  of  as- 
sumpsit, in  its  requisition  of  a  seal  to  the  contract ;  but  as 
this  variation  in  the  form  of  the  agreement  has  no  influence  on 
the  measure  of  relief,  we  shall  be  able  to  consider  the  rules  of 
damages  in  that- form  of  action,  conjointly  with  assumpsit,  re- 
serving for  separate  examination  the  consideration  of  a  very 
limited  class  of  cases,  which  are  presented  in  that  form  of  pro- 
ceeding only. 

First,  then,  of  negotiable  paper 4 

*  In  New  York,  by  the  Revised  Statutes,  vol.  2,  885  and  118,  an  effort  was  made 
by  simplifying  the  practice  in  this  action  to  re-introduce  it,  in  the  hope,  perhaps,  that 
it  might  to  some  extent  supersede  the  expensive  and  dilatory  remedy  in  equity,  bat 
the  attempt  did  not  succeed. 

t  The  action  of  assumpsit  was  first  held  right  in  Slade's  case,  44  Eiiz.,  4  Co.,  92  6, 
previous  to  which  the  action  of  debt  was  used.  "  The  action  of  assumpsit  was  estab- 
lished in  Blade's  case,"  said  Sir  Jas.  Mansfield,  Ch.  J.,  in  Max  w.  Roberts,  5  Bos.  A 
Pol.,  454.    See,  also,  Lord  Loughborough's  opinion,  in  Rudder  vs.  Price,  1 H.  BL,  547. 

%  An  interesting  and  valuable  work  has  recently  been  published  at  New  Orleans, 
entitled  The  Civil  law  of  Spain  and  Mexico,  by  Oustavus  Schmidt,  It  contains  a 
brief  but  useful  sketch  of  the  gradual  growth  of  the  Spanish  jurisprudence,  and  its  in- 
troduction on  this  continent,  and  the  modifications  it  has  here  undergone.  Among 
the  texts  in  regard  to  damages  on  breach  of  contract,  are  the  following : 

"  Art.  487.  When  one  of  the  parties,  who  has  fulfiled  his  part  of  a  contract,  desires 
to  rescind  it,  on  account  of  the  non  execution  on  the  part  of  the  other,  he  is  entitled  to 
indemnity  for  the  injury  he  has  sustained  by  such  non-execution. 

Art.  488.  The  obligor  in  such  a  case  is  bound  to  pay  indemnity,  unless  he  prove 
that  the  execution  of  the  contract  was  rendered  impossible  by  some  unforeseen  vi$ 
major. 

Art.  489.  The  indemnity  is  fixed  by  the  creditor  himself,  with  the  approbation 
of  the  judge  who  taxes  the  same." 

This  last  provision  curiously  accords  with  the  original  rule  of  the  Roman  law,  in 
which,  as  we  have  seen,  the  measure  of  damages  was  fixed  by  the  plaintiff  himself:  in 
infinitum  juror*  potnit.  Supra,  25.  I  confess,  until  I  discovered  this  analogy,  I 
thought  there  must  be  some  misunderstanding  of  the  civil  law,  and  that  no  jurispru- 
dence could  ever  have  tolerated  such  an  enormity.  Mr.  Schmidt's  work  will  well  re- 
pay perusal  and  examination.  His  introduction  bears  marks  of  study  and  careful 
reflection. 


CHAPTER  VIII. 

THE  MEASURE  OF  DAMAGES  IN  ACTIONS  UPON  PROMISSORY 

NOTES  AND  BILLS  OF  EXCHANGE. 

On  Promissory  Notes  the  legal  rate  of  interest  fixes  the  measure  of  damages.  Ques- 
tions—when the  currency  is  altered — when  the  contract  is  made  in  one  country 
and  the  suit  is  brought  in  another— when  the  amount  of  recovery  depends  on  the 
consideration  paid  or  received— Bule  of  Damages  on  Bills  of  Exchange — Beex- 
ohange  fixed  in  the  United  States  generally  by  Statute. 

The  subject  of  negotiable  paper  is  so  amply  discussed  in  the 
various  treatises  devoted  to  this  particular  branch  of  the  law, 
that  it  will  be  only  necessary  for  us  in  this  place  to  take  a  brief 
view  of  the  general  principles  regulating  the  compensation 
awarded  for  the  breach  of  contracts  of  this  class. 

In  actions  brought  on  promises  to  pay  a  liquidated  sum  of 
money,  as  on  promissory  notes  or  bills,  where  no  question  arises 
as  to  the  currency  Or  rate  of  exchange,  the  rule  of  damages  is 
a  fixed  and  arbitrary  one.  It  is  identical  with  the  rate  of  legal 
interest.  The  actual  damages  may  be  much  greater  ;  the  non- 
performance of  the  obligation  may  have  occasioned  the  greatest 
distress,  nay,  even  extreme  positive  loss;  it  may  have  pro- 
duced actual  insolvency.  These  remote  results  the  law,  how- 
ever, does  not  investigate.  It  takes  the  rate  of  interest  as  the 
measure  of  damages ;  and  so,  says  Pothier :  "  as  the  different 
damages  which  may  result  from  the  failure  to  perform  this 
kind  of  obligation  vary  infinitely,  and  as  it  is  as  difficult  to 
foresee  as  to  excuse  them,  it  has  been  found  necessary  to  regu- 
late them  as  by  a  species  of  penalty,  and  fix  them  at  a  precise 
sum."* 


»  TraitA  des  Oblig.,  Part  I.,  Ch.  II.,  Art.  8, 170.  u  Comme  lea  differens  dommages 
et  interets  qui  peuvent  resulter  du  retard  de  Paccomplissement  de  cette  espeoe  d'obli- 
gation  varient  a  l'inflni,  et  qu'il  est  aussi  difficile  de  les  prevoir  que  de  les  justifler,  il  a 
6t6  necessaire  de  les  regler,  comme  par  une  espeoe  de  forfeit,  a  quelque  chose  do  fixe." 
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With  this,  the  general  language  of  the  modern  civil  law 
accords.  The  damages  resulting  from  the  non-performance  of 
contracts  to  pay  money,  are  limited  to  the  infliction  of  inter- 
est.* "Interest,"  says  Domat,  uis  the  name  applied  to  the 
compensation  which  the  law  gives  to  the  creditor  who  is  en- 
titled to  recover  a  sum  of  money  from  his  debtor  in  default.9' 
So,  too,  the  Roman  law :  In  hcnm  fidei  contiractibus  usutcb  ex 
mora  debefUur.f 

These  principles,  equally  recognised  by  our  system,  are  em- 
bodied in  the  French  Code  by  a  positive  provision,^  the  cor- 
rectness of  which  is  thus  supported  and  expounded  by  one  of 
the  ablest  commentators  on  that  law : 

a  It  is  certain  that  the  non-payment  of  money  when  due  may  cause,  and 
often  actually  causes  the  creditor  loss  much  beyond  the  legal  interest  on  the 
sum.  For  want  of  the  funds  on  the  receipt  of  which  his  calculations  are  made, 
he  may  have  been  compelled  to  borrow,  himself,  and  to  submit  to  the  exactions 
of  the  usurer.  He  may  have  been  prosecuted  in  a  manner  calculated  to  de- 
stroy his  credit  He  may  have  been  ejected  from  his  property ;  have  become 
bankrupt ;  his  house  may  have  gone  to  ruin  for  want  of  repair.  He  may  have 
lost  highly  advantageous  bargains. 

But  how  are  we  to  distribute  these  losses  according  to  their  real  cause, 
and  fix  on  those  which  should  be  imputed  to  the  party  in  default  ?  How  is 
any  equitable  valuation  to  be  made  of  them  f  Add  to  this,  that  the  non-pay- 
ment of  money  is  the  most  common  of  all  cases  which  give  rise  to  damages, 
and  we  shall  perceive  that  the  peace  of  society  would  be  harassed  by  this  in- 
finite multitude  of  settlements,  and  the  litigation  that  would  result  from  them. 

The  law  prevents  this  by  declaring  that  the  damages  shall  never  exceed 
legal  interest  from  the  day  that  payment  becomes  due ;  and  this,  which  is  a 
species  of  forfeiture,  may  often  be  advantageous  to  the  creditor. 

Whatever  may  be  the  damage  that  he  has  suffered  by  the  delay  in  re- 
ceiving his  funds,  whether  the  debtor  was  animated  by  malicious  or  even 
fraudulent  motives,  the  creditor  cannot,  it  is  true,  demand  any  other  compen- 
sation than  legal  interest  on  his  demand.  But  on  the  other  hand,  he  is  not 
required  to  prove  the  damages  that  the  delay  may  have  caused.    And  this  pro- 

*Liv.m.,  Tit.  V.,  §1. 

t  L.  82,  %  2,  Ff.  De  uaur. ;  propter  moram.    L.  17,  §  8,  in  fine  eodem. 

X  Art.  1158.  Dans  lea  obligations  qui  se  bornent  an  paiement  (Tune  eertaine  sornme, 
lea  dommagea  et  interdta  resultant  dn  retard  dans  l'executdon  ne  consistent  jamais  que 
dans  la  condamnation  anx  interdts  fixes  par  la  loi,  sauf  lea  regies  particulieres  an  com- 
merce et  an  oantionnement. 

Oes  dommages  et  intlre'ts  sont  due,  sans  que  le  oreanoier  soit  tenu  de  jastifier 
d'aacane  perte. 

B  ne  sont  das  que  dn  jour  de  la  demande,  excepts  dans  le*  cas  on  la  loi  tes  fait 
courir  de  plein  droit.    Code  C,  $  1158. 
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vision,  which  fixes  the  measure  of  damages  for  the  non-payment  of  money  at 
legal  interest^  is  founded  on  a  principle  of  equity. 

In  cases  of  the  non-performance  of  other  contracts,  the  party  in  default,  as 
the  lessee  who  violates  his  contract  of  letting,  or  the  architect  who,  by  his 
negligence,  causes  the  destruction  of  a  house,  must  be  fully  apprised  of  the 
nature  of  the  loss  that  may  result  from  the  non-performance  of  his  duty ;  where- 
as with  money  it  is  different. 

On  the  contrary,  the  engagement  to  pay  a  sum  of  money  has  no  precise 
relation  to  any  particular  damage ;  it  is  impossible  to  know  what  will  result 
from  its  non-payment ;  it  is  impossible  to  see  what  the  creditor  will  lose, 
or  how  much  he  will  lose ;  whether  he  will  be  compelled  to  borrow — whether 
he  will  be  driven  from  his  house  and  reduced  to  bankruptcy — whether  his  bu- 
siness or  his  credit  will  suffer ;  it  is  impossible  to  predict  any  one  event  among 
the  thousand  which  are  possible,  and  which  depend  upon  the  situation  of  the 
creditor's  affairs. 

Money  being  the  common  measure  of  all  things,  has  not,  like  other  things, 
any  peculiar  function.  It  takes  the  place  of  all  other  things.  The  loss  ex- 
perienced, then,  by  those  who  are  not  paid  at  maturity,  is  as  diversified  as  the 
use  that  they  might  make  of  the  money,  and  as  unforseen  as  the  wants  from 
which  the  injury  might  arise.  They  are,  in  regard  to  the  debtors,  like  fortuitous 
eases,  impossible  to  foresee,  and  which  for  this  reason  their  obligation  does  not 
embrace."* 


*  Toufflier,  vol.  6,  liv.  8,  tit  8,  ch.  III.  De  l'effet des  Obligations,  874,  et  seq.  "II 
est  pourtant  certain  que  le  deiaut  de  paiement  d'une  Bomme  au  terme  fixe  peat  causer,  et 
cause  souvent,  an  creancier  des  pertes  fort  supeneures  al'interdt  Ugal  de  son  argent. 
State  de  la  somme  snr  laquelle  il  oomptait,  il  a  pu  6 tre  reduit  a  emprnnter  lui  mdme,  et  a 
subir  la  loi  d'un  usurier  avide.  II  a  pu  se  voir  tradnit  en  justice  par  nne  action  qui  a 
porte*  nne  atteinte  morteUe  a  son  credit,  se  voir  exproprie,  faire  faillite,  voir  perir  sa  mai- 
aon  fante  de  moyens  pour  la  reparer,  manqner  des  marches  avantagenz,  Ac.,  Ac.,  Ac. 

44  Mais  comment  assignor  a  oes  pertes  lenr  veritable  cause,  et  disoerner  celles  qui 
doivent  etre  imputees  au  debiteur  en  retard  ?  Comment  en  faire  nne  evaluation  equi- 
table ?  Ajouter  a  cela  que  le  dlfaut  de  paiement  d'une  somme  due  est  le  plus  frequent 
de  tons  les  cas  qui  donnent  lieu  a  des  dommages  et  interta,  et  Ton  verra  que  la  paix 
de  la  societe*  serait  troublee  par  oette  multitude  infinie  de  liquidations  difl&rentes  et 
par  les  proees  qui  en  seraient  la  suite.  La  loi  les  previent,  en  statuant  que  les  domma- 
ges et  interlte  ne  pourront  jamais  oonsister  que  dans  PinterSt  legal  de  la  somme  a 
compter  du  jour  de  la  demande.  Cest  une  espeee  de  forfeit  qui  peut  souvent  etre 
avantagenx  au  oreancieT. 

"  Quelque  soit  le  dommage  qu'U  souffire  par  le  deftrnt  de  rentree  de  ses  fonds,  soit 
qu'il  n'y  ait  qu'une  simple  negligence,  soit  qu'il  y  ait  de  la  part  du  debiteur  eontumaee 
affectee  ou  meme  dol,  le  creancier  ne  peut  a  la  verite*  demander  d'autre  indemnity  que 
l»inte>et  legal  du  son  argent ;  mais  aussi  il  n'est  pas  assnjetti  a  justiner  le  dommage  que 
oe  retard  lui  a  cause*. 

"  Cette  disposition  de  la  loi  qui  fixe  l'indemnitt  a  l'interet  legal  des  sommes  dues 
est  encore  fbndee  but  un  prinoipe  d'equite*  qu'il  faut  developper. 

"  Au  eontraire,  r engagement  de  oeux  qui  doivent  une  somme  d'argent  n'a  de  rap- 
port precis  a  aucun  dommage  particulier ;  on  ne  voit  pas  oe  qui  doit  arriver  fante  de 
paiement ;  ou  ne  peut  prevoir  ni  si  le  creancier  en  souffrira  ni  oe  qu'il  en  souffrira,  en 
cas  qu'il  en  souflre,  s'il  sera  force  d'emprnnter,  s'il  sera  expropri6  ou  reduit  a  une 
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And  it  should  be  borne  in  mind,  as  Pothier  also  well  remarks, 
that  if  on  the  one  hand  the  creditor  cannot  recover  any  thing 
beyond  the  legal  interest,  so  on  the  other  hand  he  is  not  put 
to  any  proof  of  damage  whatever.*  It  is  an  arbitrary  assess- 
ment of  damages  in  the  nature  of  the  Lex  Aquilia  of  the 
Boman  system.  Ho  can,  it  is  true,  recover  but  the  legal  rate 
of  interest ;  but  then,  on  the  other  hand,  he  might  in  fact  not 
have  been  able  to  gain  any  interest  whatever,  during  the  time 
he  has  been  deprived  of  his  funds. 

"  It  is  a  dictate  of  natural  justice  and  the  law  of  every 
civilized  country,  that  a  man  is  bound  in  equity  not  only  to 
perform  his  engagements,  but  also  to  repair  all  the  damages 
that  accrue  naturally  from  their  breach.  Hence,  every  nation, 
whether  governed  by  the  Civil  or  Common  law,  has  established 
a  certain  common  measure  of  reparation  for  the  detention  of 
money  not  paid  according  to  contract,  which  is  usually  calcu- 
lated at  a  certain  and  legal  rate  of  interest."f 

Such  is  the  language  of  the  Supreme  Court  of  the  United 
States ;  but  it  is  to  be  taken  with  much  allowance.  The  thunders  of 
the  early  Churchy  were  levelled  against  interest  and  usury 
indiscriminately,  and  up  to  the  time  of  Henry  VllL,  as  we  are 
told  by  Lord  Mansfield,§  "  all  interest  on  money  lent  was  pro- 


faillite,  a'il  eprouvera  des  pertes  dans  son  credit,  dan  son  commerce,  ou  tel  autre  evene- 
ment  entre  mille  possibles  qui  dependent  de  la  situation  des  affaires  dn  creanoier. 

"  L' argent  par  sa  nature  etant  le  prix  oommun  de  toutes  lee  choaes,  n'  a  pas  oomme 
ellea  un  usage  partioulier.  nUentlieuaohaeundetoutesoellesdontonabesoin.  lies 
dommages  qn'  eprouvent  ceux  qui  ne  sont  pas  payee  au  terme,  sont  done  aussi  diversi- 
fies que*  l'usage  qu'ils  pourraient  faire  de  leur  argent,  et  aussi  imprevus  que  les  besoins 
d'ou  ces  dommages  peuvent  naitre.  lis  sont  a  l'egard  des  debiteurs  oomme  des  oaf 
fortuits  qu'ils  n'ont  pu  prevoir,  et  que  par  cette  raison  leur  obligation  ne  renferme 
point." 

*  So  says  the  civil  code  of  Louisiana,  "The  damages  due  for  delay  in  the  per- 
formance of  an  obligation  to  pay  money,  are  called  interest.  The  creditor  is  entitled 
to  these  damages  without  proving  any  loss,  and  whatever  loss  he  may  have  suffered 
he  can  recover  no  more."— Art.  1929. 

t  Curtis  et.  Innerarity,  6  Howard,  146. 

X  See  Voltaire's  article,  InUret,  in  the  Dictionnaire  Philosophique,  where  he  re- 
presents a  Jansenist  Abbe"  remonstrating  with  a  Dutch  merchant  against  taking  in- 
terest: "  Pren*  yard*  ;  vout  votudamnm;  Vargmtnepwiproduiredsrargmi;  num- 
mus  numnwm  nonparit."  The  hostility  of  the  church  was  founded  on  the  prohibi- 
tion in  the  Old  Testament,  u  Thou  shall  not  lend  upon  usury  to  thy  brother."— Dm*., 
Chap.  XXW.%  v.  19,  20. 

§  Lowe  w.  Waller,  Doug.,  786,  740. 
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hibited  by  the  common  law,  as  it  is  now  in  Roman  Catholic 
countries."*  This  statute  simply  provided  that  none  should 
take  for  any  loan  or  commodity  above  the  rate  of  ten  pounds 
for  one  hundred  pounds  for  one  whole  year,  which  rate  was 
reduced  to  five  per  cent,  by  a  subsequent  statute,  passed  in  the 
reign  of  Queen  Anne,  f 

I  shall  consider  the  rule  of  damages  in  regard  to  promis- 
sory notes  and  bills  of  exchange,  separately.^:  In  regard  to 
to  the  former,  the  measure  of  damages  being  fixed  at  the  rate 
of  interest,  if  the  currency  at  the  time  and  place  of  payment  be 
the  same  as  at  the  time  and  place  of  contract,  it  would  seem  that 
no  question  could  arise ;  but  it  sometimes  happens  that  between 
the  date  and  maturity  of  a  promissory  note  a  change  takes 
place  in  the  value  of  the  coin  or  currency  in  which  it  is  made 
payable,  even  in  the  same  country.  In  such  a  case,  it  seems, 
in  England  the  note  will  be  discharged  by  a  due  payment  in 
any  coin  which  by  law  is  made  of  equivalent  value  at  the  time 
of  payment.§ 

So  again,  where  a  contract  is  made  in  one  country  and  is 
payable  in  the  currency  of  that  country,  and  a  suit  is  after- 
wards brought  in  another  country  to  recover  for  a  breach  of 
the  contract,  a  question  often  arises  as  to  the  manner  in  which 
the  amount  of  the  debt  is  to  be  ascertained,  whether  at  the 
nominal  or  par  value  of  the  currencies  of  the  two  countries,  or 
according  to  the  rate  of  exchange  at  the  particular  time  exist- 
ing between  them ;  as,  for  instance,  a  debt  of  £100  is  con- 
tracted in  England  and  is  payable  there,  and  afterwards  a  suit 
is  brought  in  America  for  the  recovery  of  the  amount.  And  on 
this  subject  there  is  considerable  diversity  of  opinion  among 
the  courts  of  this  country.  In  New  York  and  in  Massachusetts, 
it  has  been  distinctly  held,  that  the  debt  is  to  be  paid  according 

*  See,  also,  Robinson  vs.  Bland,  2  Burr.,  1077, 1086. 

1 12  Anne,  Stat.  2,  o.  16. 

X  It  will  be  remembered,  that  Mr.  Justice  Story  has  given  the  high  authority  of 
his  precept  and  example  to  a  complete  division  of  all  discussions  as  to  bills  and  notes, 
by  the  separate  treatises  which  he  has  presented  to  the  profession  on  these  sutyects. 

|  Story  on  Notes,  $  890,  where  the  opinion  of  the  continental  jurists  will  be  found. 
Case  of  the  Mixed  Money,  Sir  John  Davies'  Reports,  28,  [48.]  Pilkington  vs.  Commis- 
sioner for  Claims  on  France,  2  Knapp's  R.,  7, 18, 19.  8.  C,  2  Bligh  R.}  98.  Cookorell 
vs.  fiarbor,  16  Yes.,  461,  465.  Story  on  Con.  of  Laws,  § 812 ;  on  Bills,  *  168.  Warder 
w.  Arell,  2  Wash.  Virg.  R.,  859,  288.  Searight  w.  Calbraith,  4  DaU.,  826.  Bartschw. 
Atwater,  1  Conn.  B.,  409.    1  Brown's  Ch.  R.,  876. 
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to  the  par  and  not  the  rate  of  exchange,  and  that  the  creditor  is 
not  entitled  to  any  allowance  on  account  of  the  difference  of 
exchange  between  the  country  where  the  suit  is  brought  and  the 
country  where  the  debt  was  payable.*  While  on  the  other  hand, 
Mr.  Justice  Washington,  on  the  Pennsylvania  circuit,  and  Mr. 
Justice  Story,  on  the  Massachusetts  circuit,  have  both  held  that 
the  creditor  was  entitled  to  recover  at  the  rate  of  exchange.f 

There  is  also  a  large  class  of  cases  where  the  amount  of 
recovery  depends  on  the  question  of  consideration  paid  for  the 
security,  whether  it  be  a  bill  or  a  note,  or  on  the  feet  whether 
it  was  in  whole  or  part  given  for  the  accommodation  of  the 
party  who  ernes. 

"  In  general,"  says  Mr.  Chitty,  "  between  the  original  par- 
ties, or  a  holder  who  has  not  given  full  value,  the  defendant  is 
at  liberty  to  show  that  he  drew,  accepted,  endorsed,  or  made 
the  bill  or  note  for  the  accommodation  of  the  plaintiflfe,  or  of 
one  of  them,  or  of  a  person  for  whom  he  is  a  trustee,  who 
either  expressly  or  impliedly  engaged  to  provide  for  the  bill ; 
or  the  defendant  may  6how  that  he  received  no  consideration, 
or  none  that  was  in  point  of  law  adequate,  and  thus  may  entirely 
defeat  the  action,  or  reduce  the  claim.":];  Therefore,  where  the 
defendant  accepted  the  bill  for  the  accommodation  of  the 
plaintiff,  except  as  to  a  part ;  and  where  the  plaintiff,  as  endorsee, 
had  only  advanced  a  part  of  the  money  made  payable  by  the  bill 
accepted  for  the  endorser's  accommodation,  neither  was  allowed 
to  recover  more  than  he  had  advanced. §  But  the  consideration 
of  this  subject,  in  truth,  appertains  more  properly  to  the  right 
of  recovery  than  the  measure  of  damages;  and  it  is,  moreover, 
so  abundantly  discussed  in  the  treatises  to  which  I  have  already 
referred,  that  it  is  only  necessary  here  to  advert  to  it. 

It  seems  that  where  a  party  sells  a  note  for  a  valuable  con- 
sideration, there  is  an  implied  warranty  that  the  parties  whose 


*  Martin  w.  Franklin,  4  J.  B.,  126.  Soofield  v*.  Day,  SO  J.  B.,  108.  Adams  «*. 
Cordis,  8  Pick.,  260. 

t  Smith  V4.  Shaw,  2  Wash.  Cir.  C.  Bep.,  167  and  168.  Grant  w.  Healy,  8  Sum- 
ner, 528.  See,  ateo,  Lamisee  w.  Barker,  8  Wheat,  101, 147.  Woodhall  tw.  Wagner, 
1  Bald.  B.,  290  and  809.  Story  on  Notes,  $  896.  Scott  w.  Bevan,  2  B.  <fe  AdoL,  78. 
Delegal  «*.  Naylor,  7  Bing.,  460.  Ekins  «t.  E.  India  Co.,  1  P.  Wins.,  896.  Lee  «t. 
Wiloocks,  6  Berg.  A  Bawle.,  48.    Cash  w.  Kennion,  11  Vesey,  814. 

t  Chitty  on  Bills,  8th  English  edition,  81. 

|  Darnell  w.  Williams,  2  Stark.  B.,  166.    Wiffen  «f.  Boberts,  1  Esp.  B.,  261. 
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names  appear  on  it,  are  able  to  make  a  valid  contract ;  and 
so,  where  the  defendant  had  procured  a  minor  to  endorse  a 
note  and  then  put  it  in  circulation,  he  was  held  liable  for  its 
amount* 

In  the  United  States,  notes  are  frequently  given  payable  in . 
specific  articles ;  and  on  instruments  of  this  form  a  doubt  has 
arisen  whether  they  should  be  treated  as  to  be  paid  in  money, 
or  as  contracts  for  the  delivery  of  goods.  In  New  York,  notes 
were  given  in  this  form :  "I  promise  to  pay  seventy-nine  dol- 
lars and  fifty  cents,  on  the  first  day  of  January,  in  salt,  at 
fourteen  shillings  per  barrel."  The  Supreme  Oourtf  held  this 
to  be  a  contract  for  the  delivery  of  salt,  and  that  the  value  of 
the  Bait  was  the  true  measure  of  damages ;  thus,  45  barrels 
and  •  of  a  barrel  would  have  discharged  the  note,  at  14  shil- 
lings a  barrel ;  and  so,  if  salt  had  been  only  a  dollar  per  barrel, 
at  the  time  specified  for  payment,  or  delivery,  the  same 
quantity  would  discharge  the  note ;  the  value,  then,  of  45  bar- 
rels and  4  of  a  barrel,  was  the  rule  of  damages.  The  Court  of 
Errors,  however,  held  the  instrument  not  to  be  a  contract  for 
the  delivery  of  salt  at  all  events,  but  intended  to  give  the  party 
his  election  to  pay  the  sum  expressed  in  money,  or  in  salt; 
and  that  as  the  defendant  had  neglected  to  avail  himself  of 
the  privilege  of  paying  in  the  specific  article,  the  payment 
of  the  principal  debt  and  interest  must  give  the  true  measure 
of  damages,  and  the  judgment  of  the  court  was  reversed.^ 

So,  too,  in  Connecticut,  on  a  promissory  note  to  pay  "  two 
hundred  and  fifty  dollars  in  brown  cotton  shirting  at  the  rate  of 
thirty  cents  a  yard,"  the  defendant  offered  to  prove  that  the 
shirting,  at  the  time  and  place  fixed  for  payment,  was  worth 
only  twenty  cents  a  yard.  But  the  evidence  was  excluded ; 
the  court  holding  that  the  instrument  was  an  acknowledgment 
of  a  debt  for  the  sum  named,  with  an  option  to  pay  it  in  a 


•  Lobdell  «*.  Baker,  8  Met.,  4*9.    Thrall  vs.  Newell,  19  Verm.,  202. 

t  Gleason  «w.  Pinney,  6  Cowen,  152 ;  S.  C.  in  Error,  6  Wend.,  898,  and  Clark  w. 
Finney,  7  Cowen,  681.  s 

\  A  aimilar  contract  was  construed  differently,  and,  according  to  the  views  of  the 
Supreme  Court  of  New  York,  in  Pennsylvania,  in  Edgar  c# .  Bote,  11  Serg.  A  B.,  446 ; 
and  in  Tennessee,  McDonald  w.  Hodge,  5  Haywood's  T.  B.,  86.  In  Maryland  it  has 
been  held,  that  in  an  action  for  breach  of  contract  to  make  payment  in  tobacco,  the 
plaintiff  shall  recover  the  value  of  the  tobacco  on  the  day  appointed  for  payment. 
Lylc  w.  Lyle,  1  Har.  A  J.,  278. 
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certain  way,  which  option  the  defendant  had  failed  to  take  ad- 
vantage of;  and  that  consequently,  the  promise  was  to  be  re- 
garded as  a  naked  agreement  to  pay  the  money.*  And  in 
Vermont  it  has  been  recently  said,  "  that  in  that  State,  by  an 
uninterrupted  series  of  decisions,  notes  payable  in  specific  arti- 
cles of  property,  after  the  time  of  payment  has  elapsed  seem  to 
stand  much  in  the  same  condition  as  notes  payable  in  money, 
except  in  their  lack  of  negotiability ;"  and  the  plaintiff  was 
held  entitled  to  recover  under  the  money  counts.f 

But  a  note  given  in  South  Carolina,  "  to  deliver  to  the 
plaintiff  or  order  such  number  of  barrels  of  new  rice  as  will 
amount  to  the  sum  of  two  hundred  dollars,  value  received  this 
day,  at  one  dollar  per  cwt.,"  was  held  to  be  clearly  a  contract 
for  the  delivery  of  rice,  and  the  measure  of  damages  was  held 
to  be  the  value  of  the  rice,  at  the  time  it  was  to  be  delivered, 
which  exceeded  considerably  the  value  fixed  by  the  note.J 

In  New  Hampshire,  too,  the  doctrine  is  maintained  in  relar 
tion  to  notes  payable  in  specific  articles,  that  after  the  time  of 
payment  has  elapsed  the  obligation  of  the  maker  is  not  a  mere 
duty  to  pay  money,  but  a  liability  in  damages  for  the  non-ful- 
fillment of  his  contract.§ 

In  Tennessee,  it  has  been  decided  that  the  measure  of  dam- 
ages for  breach  of  a  covenant  to  pay  a  given  sum  in  a  particu- 
lar species  of  paper,  as  Tennessee,  Alabama,  or  Mississippi 
bank  notes,  is  the  specie  value  of  such  notes,  according  as  it 
would  be  for  the  interest  of  the  covenantor  to  discharge  the 
obligation.)  The  court  saying :  "  Manifestly,  on  the  day  the  pay- 
ment was  to  be  made  the  covenantee  might  have  discharged 
himself  by  the  payment  of  one  hundred  dollars,  in  paper  of 
either  description  described  in  the  covenant;  of  course  he 
might  have  selected  the  least  valuable  bank  notes  mentioned. 
If  he  failed  to  pay,  and  broke  his  covenant,  what  injury  would 
the  covenantor  sustain  thereby  ?  Certainly,  only  the  value  in 
money  of  the  article  in  which  payment  might  have  been  made. 
As  the  measure  of  damages  in  covenant  consists  in  the  value 


*  Brooks  «*.  Hubbard,  8  Conn.  B.,  58 
i  Perry  vs.  Smith,  22  Verm.  B.,  801. 
t  Price  ads.  Instrobe,  Harper's  Beporte,  111. 
S  Wilson  vt.  George,  10  N.  H.  B.t  445. 
|  Hizon  vs.  Hixon,  7  Humphrey*,  88. 
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to  the  covenantee  of  the  thing  required  to  be  performed  at  the 
time  of  the  breach,  the  damages  in  this  case  must  be  the  specie 
value  of  the  notes  in  which  payment  might  have  been  made, 
and  in  which  it  would  have  been  most  to  the  interest  of  the 
covenantor  to  have  paid."  I  confess  this  seems  to  me  the  most 
correct  view  of  contracts  of  this  description. 

In  Mississippi,  it  has  been  held  that  if  a  note  be  given  for 
depreciated  bank  paper,  the  measure  of  damages  in  an  action 
on  the  note  is  the  value  of  the  money  at  the  time  the  note  was 
given,  the  burthen  of  the  entire  proof  of  the  case,  however, 
lying  on  the  defendant.  I  cannot  see,  however,  that  this  case 
can  be  defended  on  principle ;  nor  as  it  appears  to  me,  is  it 
consistent  to  deny  a  party  the  right  to  speculate  on  the  rise  of 
a  given  species  of  paper,  as  he  would  have  in  regard  to  any 
article  of  merchandise.* 

We  shall  have  occasion  again  to  advert  to  this  subject,  when 
we  come  to  treat  of  sales  of  chattels. 

Having  thus  exhibited  the  rules  in  regard  to  promissory 
notes,  which  are  the  simplest  form  of  legal  obligation,  we  turn 
now  to  bills  of  exchange. 

If  the  bill  be  properly  an  inland  bill,  and  if  there  be  no 
difference  between  the  currency  or  rate  of  exchange  at  the 
time  and  place  where  the  bill  is  drawn  and  the  time  and  place 
where  it  is  payable,  then  the  measure  of  damages  is  the  same 
as  that  we  have  laid  down  in  regard  to  notes ;  but  in  regard  to 
foreign  bills  of  exchange  generally,  the  question  becomes  more 
complicated  by  the  introduction  of  the  element  of  re-exchange. 

The  general  rule  is,  that  the  holder  of  a  bill  protested  for 
non-payment,  is  entitled  to  the  amount  of  the  bill,  re-exchange, 
and  charges. 

*  Re-exchange,"  says  Mr.  Chitty,f  a  is  the  expense  incurred  hy  the  bill  being  - 
dishonored  in  a  foreign  country  in  which  it  was  payable,  and  returned  to  the 
country  in  which  it  was  made  or  endorsed,  and  there  taken  up.  The  amount 
of  it  depends  on  the  course  of  the  exchange  between  the  countries  through 
which  the  bill  has  been  negotiated.  It  is  not  necessary  for  the  plaintiff  to 
show  that  he  has  paid  the  re-exchange;  it  suffices  if  he  were  liable  to  pay  it; 


*  Walker  w.  Keek,  IS  Smede.  A  M.,  496. 
tBUk,6«6. 
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tart  if  the  jury  find  thai  there  was  not  at  the  tone  any  course  of  re-exchaag* 
.  between  the  two  foreign  places,  then  no  re-exchange  is  recoverable.'** 

u  By  re-exchange,"  says  Mr.  Justice  Story, "  is  meant  the  amount  for  which 
m  bill  can  be  purchased  in  the  country  where  the  acceptance  is  made,  drawn  on 
the  drawer  or  endorser,  in  the  country  where  he  resides,  which  will  give  the 
holder  of  the  original  bill  a  sum  exactly  equal  to  the  amount  of  that  bill  at  the 
time  when  it  ought  to  be  paid,  or  when  he  is  able  to  draw  the  re-exchange  bill, 
together  with  his  necessary  expenses  and  interest,  for  that  is  precisely  the  sum 
which  the  holder  is  entitled  to  receive,  and  which  will  indemnify  him  for  its 
non-payment"f 

The  question  of  re-exchange  usually  arises  in  regard  to  the 
drawers  and  endorsers  ;  for  the  acceptor  is  not,  upon  non-pay* 
ment  of  the  bill,  ordinarily  liable  to  the  holder  for  any  thing 
more  than  the  principal  sum,  and  the  expenses  of  the  protest 
with  interest.:):  But  if  he  has  expressly  or  impliedly  agreed 
with  the  drawer,  or  with  any  endorser,  for  a  valuable  consider- 
ation, to  pay  the  bill  at  its  maturity,  and  has  failed  to  do  so, 
and  the  drawer  or  endorser  has  been  compelled  to  take  up 
the  bill,  and  pay  damages  and  other  expenses  necessarily  in- 
curred thereby,  he  may,  perhaps,  be  compellable  fully  to 
indemnify  the  drawer  or  endorser  for  all  the  damage  and  ex- 
penses so  paid  by  him,  on  account  of  the  breach  of  his  con- 
tract^ 

The  subject  of  re-exchange  is  very  differently  treated  in 
England  and  in  the  United  States.  The  rate  which  the  holder 
is  entitled  to  recover,  depends  in  the  former  country  on  the 
actual  course  of  exchange,  as  proved  at  the  trial,  while  in  this 
country,  with  that  leaning  to  a  fixed  rule  which  we  shall  have 
occasion  again  to  notice,  when  speaking  of  the  subject  of  insur- 
ance, the  amount  of  re-exchange  is  generally  regulated  by  posi- 
tive statutory  provision.) 


*  See,  also,  De  Taatet  w.  Baring)  11  East,  265,  where  the  origin  and  principle  of 
the  right  to  re-draw  ia  gone  into  at  large.  Mellieh  et.  Simeon,  2  H.  Black.,  878, 879. 
Pollard  w.  Hemes,  8  B.  A  P.,  885V 

+  Story  on  Bills,  400. 

X  Bowen  w.  Stoddard,  10  Met.,  875.    Newman  «j.  Goat,  2  La.  Ann.  K.,  642. 

|  Story  on  Bills,  $  896.  Chitty  on  Bills,  Part  2,  Ch.  VI.,  666  to  669.  Woolscy  «*. 
De  Crawford,  2  Camp.,  445.  Napier  «t.  Schneider,  1%  East,  420.  Bayley  on  Bills,  Gh. 
IX.,  858;  Biggs  w.  Lindsay,  1  Cranoh.,  500;  Bowen  w.  Stoddard,  10  Met.,  875;  Po- 
thier  de  Change,  115, 117* 

It  has  been  decided  in  Pennsylvania,  that  the  acceptor  is  not  liable  for  retsohange. 
Watte  w.  Kiddle,  8  Watts,  545. 

|  Mr.  Chitty,  in  his  Treatise  on  Bills,  188  and  667,  suggests  the  expediency  of  a 
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To  obtain  a  correct  appreciation  of  this  branch  of  our  lair, 
it  is  necessary  to  consult  those  treatises  which  are  specially 
devoted  to  it ;  and  I  shall  therefore  content  myself  here  with 
a  brief  examination  of  a  few  of  the  -cases  which  have  been 
decided  in  this  country,  and  a  reference  to  the  statutory  provi- 
sions of  the  various  States. 

It  should  be  borne  in  mind  that  these  statutes  have  no  extra 
territorial  operation.  So  it  has  been  held  in  Massachusetts, 
that  the  statute  of  Maine — which  enacts  that  in  an  action  on  a 
bill  ot  exchange  drawn  or  endorsed  in  that  State,  but  payable. 
out  of  it,  and  protested  for  non-payment,  the  holder  shall  re- 
cover three  per  cent,  damages  in  addition  to  the  contents  of  the 
bill  and  interest— does  not  entitle  the  holder  to  recover  those 
damages  in  a  suit  against  the  acceptor  in  the  courts  of  Massa- 
chusetts.* 

The  desire  to  establish  a  fixed  rule  in  the  matter  of  re- 
exchange,  manifested  itself  in  this  country  at  an  early  period 
of  our  colonial  history.  In  Pennsylvania,  as  far  back  as  the 
year  1700,  the  legislature  enacted,  that  if  any  person  within 
that  province,  should  draw  or  endorse  any  bill  of  exchange 
upon  any  person  in  England,  or  other  parts  of  Europe,  and 
the  same  should  be  returned  unpaid,  with  a  legal  protest,  the 
drawer  and  all  concerned,  should  pay  the  contents  of  the  bill 
with  twenty  per  cent,  advance  for  the  damage  thereof  in  the 
same  specie  as  the  bill  was  drawn,  or  current  money  of  that 
province,  equivalent  to  that  which  was  first  paid  to  the  drawer 
or  endorser,  f 

So  in  Massachusetts,  the  old  rule,  founded  on  usage  (since 
modified  by  statute),  was  to  allow  on  all  foreign  bills  drawn  on 
England,  and  probably  also  upon  any  part  of  Europe,  ten  per 
cent,  as  damages  in  lieu  of  re-exchange.J 

In  New  York,  the  original  usage,  was  to  allow  twenty  per 
cent,  damages,  in  lieu  of  re-exchange,  on  all  bills  drawn  on  Eng- 

flbced  rale  analagous  to  those  adopted  by  the  States  of  our  Union ;  and  among  certain 
parties  connected  -with  the  trade  between  England  and  East  India,  the  subject  is  reg- 
nlated  by  a  resolution  of  the  East  India  Trade  Committee,  fixing  all  charges  at  94  per 
cent    Chitty  on  Bills,  668. 

*  Hake  t*.  Foster,  10  Met.,  607. 

i  See  Francis  w.  Bnoker  et  al.,  Ambler,  672,  and  Hendricks  w.  Franklin,  4  J.  B., 
US.  In  Bhode  Island,  as  early  as  1748,  an  act  of  similar  pvport  was  passed,  feting 
the  damages  at  tmpr  cent.    Brojro  «f.  Van  Braam,  S  Pallas,  844,  846. 

X  Grimshaw  w.  Bender,  6  Mass.,  167, 181, 16S. 
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land  or  any  part  of  Europe.  In  an  action,  brought  in  New  York, 
on  a  bill  drawn  by  the  defendant  on  a  Liverpool  house,  en- 
dorsed to  the  plaintiff  and  protested  for  non-payment,  the  plain- 
tiff claimed  twenty  per  cent,  damages,  and  interest,  together 
with  two  per  cent,  for  the  difference  of  exchange,  it  being  two 
per  cent,  above  par  when  the  defendant  was  notified  of  the  non- 
payment of  the  bill.  But  the  claim  of  the  endorser  was  re- 
fused, notwithstanding  reliance  was  placed  on  a  usage  of  the 
Chamber  of  Commerce. 

Spencer,  J.,  said,  "The  right  to  recover  damages  on  the 
protest  of  a  foreign  bill  of  exchange,  rests  with  us  on  immemo- 
rial commercial  usage,  sanctioned  by  a  long  course  of  judicial 
decision.  *  *  It  is  presumed  that  our  rule  to  allow  twenty 
per  cent  on  the  protest  of  a  foreign  bill,  was  originally  co-ex- 
tensive with  the  rule  established  in  Pennsylvania,  and  that  the 
same  reasons  induced  both  rules.  The  twenty  per  cent,  was  in 
lieu  of  damages,  in  case  of  re-exchange,  and  because  there  was 
no  course  of  exchange  from  London  to  New  York,  and  to  avoid 
the  constant  fluctuation  and  uncertainty  of  exchange."  After 
saying  that  the  usage  of  the  Chamber  of  Commerce  was  too 
recent  to  alter  the  rule  of  law,  he  closed  by  stating,  "  In  my 
opinion  the  twenty  per  cent,  is  in  lieu  of  all  claim  for  damages  in 
such  cases ;  and  the  claim  for  the  difference  in  the  price  of  the 
bills  cannot  be  supported,  and  therefore  it  must  be  deducted  in 
this  case."* 

In  a  subsequent  case,  however,  in  the  Court  of  ErrorB,f 
though  the  twenty  per  cent,  was  allowed,  the  rule  in  regard  to 
the  sum  on  which  it  was  assessed  was  altered.  The  court  de- 
cided that  the  holder  of  a  bill  of  exchange,  drawn  here  on  Eng- 
land and  protested  there,  was  entitled  to  recover  the  contents 
of  the  bill  at  the  rate  of  exchange  on  England  at  the  time  of  the 
return  of  the  dishonored  bill  and  notice  given  to  the  drawer, 
and  that  the  twenty  per  cent,  damages  and  interest  were  to  be 
calculated  on  this  amount,  as  the  principal  sum,  and  not  upon 
the  fixed  par  of  exchange.    The  judgment  of  the  Supreme 

Court  was  reversed,  but  no  reasons  were  assigned.}: 

^•™— — —"      ■■  ■  ■  ■ 

*  Martin  w.  Franklin,  4  J.  B.,  112. 
f  Graves  w.  Dash,  12  J.  E.,  17. 

X  Mr.  Chancellor  Kent  has  stated  the  present  rales  existing  in  many  of  the  Amer- 
ican States,  in  8  Kent's  Com.,  Leo.  XLTV.,  116  to  121. 

The  American  Jurist  for  July,  1829,  Vol.  II.,  79,  contains  an  interesting  article  on 
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We .  have  thus  far  considered  the  subject  of  damages  and 
re-exchange  on  bills  protested  for  non-payment.  The  same 
general  principles  govern  the  case  of  bills  protested  for  non- 
acceptance. 

"  On  failure  of  the  performance  of  the  engagement  that  the 
drawer  will  accept,"  sayB  Mr.  Chitty,*  "  the  drawer  of  a  bill 
will  immediately,  and  before  the  time  specified  in  the  bill  for 
payment,  be  liable  to  an  action,  not  only  for  the  principal  sum, 
but  also  in  certain  cases  for  interest,  re-exchange,  and  costs,  as  a 
consequence  of  the  bill  not  being  honored."  This  was  decided 
as  early  as  the  year  1765,f  and  again  by  Lord  Mansfield,^  on 
the  ground  that  what  the  drawer  had  undertaken  has  not  been 
performed,  the  drawer  not  having  given  the  credit  which  was 
the  ground  of  the  contract ;  and  the  same  point  was  held  in 
an  action  by  the  endorsee  against  the  endorser,§  each  endor- 
ser being  considered  as  a  new  drawer.  It  had  been  decided  in 
bankruptcy  to  the  same  effect  at  an  earlier  day  ;|  and  the  rule 
in  this  country  is  the  same.^ 

the  subject  of  Damages  on  Bills  of  Exohange.  It  states  the  difference  between  the 
syBtem  of  reexchange  in  force  in  Great  Britain  and  France,  and  that  of  arbitrary  dam- 
ages adopted  in  the  United  States,  and  discusses  various  questions ;  whether  the  Euro- 
pean or  American  syBtem  is  the  best ;  whether  the  want  of  a  uniform  law  on  the  sub- 
ject in  the  different  States  is  an  evil ;  and,  if  so,  in  what  manner  it  should  be  redressed. 
An  able  report  was  made  on  the  subject  by  Mr.  Verplanok  to  the  House  of  Bepresen- 
tatives  of  the  United  States,  in  March,  1826,  maintaining  the  right  of  Congress  to  con- 
trol the  subject,  urging  the  importance  of  establishing  a  uniform  rule,  and  strongly 
contending  for  the  rule  of  actual  reexchange  as  opposed  to  that  of  arbitrary  damages, 

"In  fact,"  says  the  report,  V this  principle  is  the  only  one  which  can  perfectly 
and  under  all  circumstances  and  fluctuations  of  exohange,  secure  any  thing  like  a  fair, 
compensation  of  the  loss  sustained  by  the  holder  of  a  dishonored  bill,  without  the 
hazard  of  one  party  f>eing  sometimes  but  partially  paid,  or  the  other  oppressed  with 
the  payment  of  unequal  and  ruinous  damages.  *  *  If  this  principle  be  adopted,  no 
valid  reason  appears  why  arbitrary  damages  should  be  added.  If  provision  be  made 
for  the  substantial  fulfilment  of  the  engagement  of  the  seller  of  the  bill,  and  if  he  acted 
in  good  faith,  the  requiring  any  additional  sum  as  a  mulct  or  penalty  for  the  failure  of 
some  other  person,  is  useless  and  unjust,  and  as  recent  examples  in  some  of  our  cities 
have  proved,  may  be  of  the  most  dangerous  consequences,  and  overturn  the  credit  of 
many  a  fair  trader  who  had  made  the  amplest  arrangements  to  meet  all  his  engage- 
ments." 

*  Bills,  216. 

i  Bull.  N.  Prius ;  Bright  *#.  Purrier,  269. 

X  Milford  «#.  Mayor,  Douglas,  64. 

%  Ballingalls  **.  Gloster,  8  East,  481. 

I  Macarty  t».  Barrow,  2  Strange,  949,  of  which  a  fuller  report  is  given  in  Chilton 
vt.  Whiffln,  8  Wilson,  17. 

T  Mason  and  Smedes  «#.  Franklin  et  aL,  8  J.  B.,  202 ;  and  again  in  Weldon  •«. 

BucketaL,4J.B.,144. 
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In  New  York,  the  damages  in  cases  of  protest  for  non-ac- 
oeptanoe,  are  by  statute  fixed  at  the  same  rate  as  for  non-pay- 
ment.   This  was  the  role  before  the  statute.* 

When  a  bill  is  drawn  in  Alabama,  payable  at  a  place  with- 
out its  limits,  neither  interest  nor  damages  can  be  recovered  of 
the  acceptor  upon  its  dishonor  without  proving  the  law  of  die 
place  of  payment  as  to  such  damages  and  interest.  But  it  is  no 
objection  that  interest  and  damages  for  non-payment  are  in- 
cluded in  the  same  entry  of  judgment  without  specifying  the 
amount  of  each  separately .f 

Some  points  still  remain  to  be  noticed  which  have  a  com- 
mon application  to  bills  and  notes.  We  shall  have  occasion 
hereafter  to  consider  the  principles  which  govern  the  allowance 
of  interest  in  a  separate  place :  it  is  sufficient  to  say  here,  that 
the  general  rule  is,  that  though  the  law  does  not  always  imply 
a  contract  on  the  part  of  the  debtor  to  pay  interest  on  the  sum 
he  ow*s,:t  still,  in  the  case  of  a  bill  or  note,  interest  is  usually 
recoverable  from  the  time  it  becomes  due ;  and  a  bill  or  note, 
payable  at  a  certain  day,  carries  interest  from  that  day,  unless 
the  non-payment  at  the  appointed  time  was  occasioned  by  the 
negligence  of  the  holder.§ 

In  France  the  rale  appears  different  On  the  protest  for  non-acceptance,  the  obli- 
gation of  the  parties  indebted,  says  Pardessus,  Ooun  de  Droit  Oomercial,  Part  II.,  Tit 
IV.,  Ch.  IV.,  Sect.  7,  vol.  2,  424,  is  either  to  paj,  to  deposit  the  amount,  or  to  give 
security.  "  Lorsque  il  (la  personne  poursulvie)  donne  nne  caution  jugee  suffisante,  on 
qu'il  consigns,  le  porteur  n'a  plus  juBqu'  a  l'echeance  de  droits  a  exoroer  ni  contre  lol 
ni  contre  les  autres  signatures  de  la  lettre  pour  exiger  qu'ils  donnent  un  semblable 
esutionnement,  on  qu'ils  remboursent,  parce  que  l'obligntion  des  co-debiteurs  etant 
alternative  de  payer,  on  de  donner  caution,  Pun  d'eux  etaitlibre  de  choisir  le  mode  qui 
leur  convenoit  pour  acquitter  la  dette  de  tons."  , 

And  there  are  traces  of  some  similar  or  analogous  custom  in  England.  In  Bright 
W.  Punier,  the  defendant  offered  to  prove  a  commercial  usage  not  to  pay  till  protest 
tor  payment ;  and  in  Boiler's  Nisi  Prims,  page  866,  it  is  said :  "  When  the  bill  is  re- 
turned protested,  the  party  that  draws  the  bill  is  obliged  to  answer  the  money  and 
damages,  or  to  gvoe  tecwity  to  anewer  the  wane  beyond  ms,  within  double  the  time  the 
first  bill  ran  for." 

*  See  Beviser's  notes  to  the  22d  Section,  1  B.  S.f  771.  The  point  was  expressly 
decided  in  Weldon  et  al.  w.  Buck  et  al.,  4  J.  B.,  144;  and  the  same  is  the  rule  in 
England. 

+  Dickinson  w.  Branch  Bank  of  Mobile,  12  Ala.,  64. 

%  Chitty  on  Bills,  Chap.  VI.,  662.  De  Haviland  et.  Bowerbank,  2  Camp.,  50;  De 
Bernales  w.  Fuller,  2  id.,  426 ;  Walker  v$ .  Constable,  1  Bos.  A  Pull.,  607. 

{  Bobinson  «t.  Bland,  2  Burr.,  1077 ;  Lang  w.  Stone,  2  Man.  A  By.,  16 ;  Bans  «t. 
Dalxell,  Mood.  A  M.  228;  Greenleaf  w.  Eellog,  2  Mass.  B.,  568;  Cooley  w.  Boss,  S 
Mass.  B.,  221 ;  Hastings  w.  Wiswall,  8  Mass.,  456 ;  Foden  tw.  Sharp,  4  J.  B.,  188 ;  81a- 
cum  vt.  Pomery,  6  Cranoh,  221 ;  Cannon  w.  Beggs,  1  McCord,  871. 
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We  shall  have  occasion  hereafter  to  see  that  the  English 
courts  are  less  disposed  to  allow  interest  than  those  of  this 
country ;  and  in  accordance  with  this  disposition,  it  appears  that 
there,  when  interest  is  not  made  payable  by  the  bill  itself,  the 
jury  are  not  bound  to  give  it,  but  it  rests  in  their  discretion  to 
award  it,  if  they  are  of  opinion  that  the  delay  of  payment  has 
not  been  occasioned  by  the  fault  of  the  holder.  And  so  in  & 
late  case  they  refused  it  where  a  promissory  note  had  been  over- 
due thirty  years ;  and  the  court,  on  motion,  would'not  increase 
the  verdict  by  giving  it.* 

A  party  who  guaranties  the  due  payment  of  a  bill  of  ex- 
change by  the  acceptor,  is  liable  for  interest  upon  it  if  it  be  not 
paid  when  due.f 

Some  other  decisions  have  been  made  upon  the  subject  of 
the  amount  of  recovery,  which  it  may  be  proper  to  notice. 
An  endorser  who  is  sued  on  his  endorsement,  and  subjected 
to  costs,  cannot  recover  those  costs  against  the  maker.  He  can 
only  have  the  amount  of  the  note  and  interest  \%  "  because," 
says  the  Supreme  Court  of  New  York,  "  if  the  endorser  of  a 
note  be  duly  fixed,  he  ought  to  pay  it  without  waiting  to  be  sued ; 
and  if  he  finds  it  more  convenient  to  delay  taking  up  the  note 
until  he  is  prosecuted  to  judgment  and  execution,  the  drawer 
ought  not  to  pay  for  that  convenience.  *  *  The  mere  fact  of 
drawing  the  note  does  not  imply  a  promise  to  save  the  payee 
harmless  from  all  costs  and  charges  that  he  may  be  subjected 
to  as  endorser.  There  must  be  a  special  promise  to  save  harm- 
less before  the  payee  can  call  upon  the  drawer  for  costs  accrued 
by  the  default  of  the  payee  (endorser)  himself."  In  a  suit 
against  the  endorser  the  fees  of  protest  are  a  proper  charge.§ 
And  an  endorser  who  has  paid  the  note,  can,  it  seems,  recover 
the  costs  of  protest  against  the  maker.) 

On  the  same  principle  it  has  been   held  in  England, 

*  Da  Belloixw.  Lord  Waterpark,  1  Dow.  &  By.,  16;  Bum  «*.  Dakell,  Mood.  & 
M.,  228 ;  Araott  c*.  Bedfern,  8  Bing.,  868 ;  Calton  w.  Bragg,  15  East,  228 ;  8  Bing., 
£59 ;  Biggin*  «§.  Sargent,  2  Barn.  &  Ores.,  841 ;  Page  «*.  Newman,  9  Bam.  A  Gres., 
878 ;  6  Bing.,  880.  See,  also,  Chitty  on  Bills,  eh.  vi.,  662,  et  seq.,  and  many  ease* 
therein  cited,  and  Starkie  on  Evidence,  Tit.  Bills  of  Exchange,  Damages. 

t  Ackerman  vs.  Ehrensperger,  16  M.  &  Wels.,  99. 

%  Sampson  w.  Griffin,  9  J.  B.,  181.  See,  also,  Steele  w.  Sawyer,  7  McCord,  459, 
and  Kiehardson  w.  Panxell,  1  MoCord,  192,  to  the  same  point  as  Sampson  «#.  Griffin. 

|  Merritt  w.  Benton,  10  Wend.,  116. 

|  Morgan  w.  Beintsel,  7  Craneh,  278. 
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where  an  accommodation  acceptor  was  sued  by  a  bond  fide 
holder,  that  as  he  ought  to  have  paid  it  when  demanded  he 
could  not  recover  the  costs  against  the  party  who  had  impro- 
perly endorsed  it  to  the  holder.*  So  also,  the  acceptor  of  a  bill 
with  fonds  who  has  failed  to  pay,  is  not  liable  for  the  costs  of  a 
suit  against  the  drawer. f  And  the  endorser  of  a  bill  is  not 
liable  for  the  costs  of  a  suit  by  the  holder  against  the  acceptor, 
nor  for  commissions  paid  on  the  collection  of  the  money 4  In 
like  manner  the  endorser  of  a  regular  bill  who  has  been  sued 
by  an  endorsee,  is  not  entitled  to  recover  from  the  acceptor  his 
costs  in  such  action.§  Bnt  a  party  who  makes  or  endorses  or 
accepts  an  accommodation  bill  or  note  is  regarded  as  a  surety, 
and  can  charge  the  party  for  whose  benefit  his  signature  is 
given,  with  the  costs  of  a  suit  for  the  collection  of  such  a  note 
or  bill  if  he  be  compelled  to  pay  it.  60  the  accommodation  ac- 
ceptor of  a  bill  who  is  sued,  can  recover  his  costs  of  the  drawer.| 
And  so  it  has  been  held  between  the  accommodation  en- 
dorser of  a  note  and  the  maker.^ 


*  BLeaden  w.  Charles,  7  Bing.,  618.  See  this  cue  commented  on  in  Aspray  «t. 
Levy,  16  M.  &  W.,  861.    Roach  vs.  Thompson,  1  M.  &  M.,  487. 

t  Barnwell  «*.  Mitchell,  8  Conn.,  101. 

%  Bangor  Bank  v*.  Hook,  6  Greenleaf,  174. 

|  Dawson  w.  Morgan,  9  B.  A  C,  618. 

|  Jones  v$.  Brooke,  4  Taunt.,  764. 

1  Hnbbly  w.  Brown,  16  J.  B.,  70.  Baker  w.  Martin  Adm'x,  8  Barb.  S.  C.  B.,  684 ; 
and  see,  post,  of  Principal  and  Surety. 


CHAPTER  IX. 

THE  MEASURE  OF  DAMAGES  IN  ACTIONS  UPON  POLICIES  OF 

INSURANCE. 


Marine  Insurance— partial  lost— total  loss— general  average— the  principle  of  arbitrary 
remuneration — Fire  Insurance. 


The  contract  of  insurance  is  one  of  indemnity ;  in  other  words, 
the  insurer  undertakes  to  make  good  to  the  insured  the  damage 
which,  under  certain  circumstances,  he  may  sustain.  This 
subject,  therefore,  forms  a  necessary  part  of  a  treatise  on  the 
law  of  damages,  while  at  the  same  time,  as  it  has,  like  the 
matter  of  the  last  chapter,  been  fully  treated  of  in  the  separate 
works  devoted  to  this  particular  branch  of  jurisprudence,  it 
would  be  improper  here  to  do  more  than  give  a  general  outline 
of  the  subject. 

Marine  insurance  is  defined  to  be  a  "  contract  of  indemnity 
in  Which  the  insurer,  in  consideration  of  the  payment  of  a  cer- 
tain premium,  agrees  to  make  good  to  the  assured  all  losses,  not 
exceeding  a  certain  amount,  that  may  happen  to  the  subject 
insured  from  the  risks  enumerated  or  implied  in  the  policy, 
during  a  certain  voyage  or  period  of  time."* 

In  England  this  contract  retains  more  nearly  its  original 
and  proper  character  as  a  contract  of  indemnity  measured  by 
the  actual  loss ;  but  in  the  United  States  it  has  been  very  materi- 
ally modified  by  the  introduction  of  various  arbitrary  rules ; 
among  which  the  most  prominent  are  the  deduction  of  "  one 
third  new  for  old,"f  the  doctrine  of  abandonment  for  constructive 
total  loss,  and  the  principles  adopted  in  the  settlement  of  general 
averages.    There  is  no  branch  of  the  law  in  which  the  rule  of 

*  Duer  on  Marine  Insurance,  vol.  i.,  68. 

t  This  is,  however,  common  to  the  English  ■yetem. 
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compensation  has  been  made  so  much  to  yield  to  that  arbitrary 
remuneration,  if  it  may  be  so  called,  in  other  words,  the  prin- 
ciple analogous  to  that  of  the  Lex  Aqw&ia  of  the  Roman  law, 
by  which,  instead  of  an  inquiry  into  the  exact  circumstances 
of  the  particular  case,  a  fixed  rate  or  proportion  is  determined, 
by  which  the  recovery  in  all  instances  is  governed. 

The  losses  for  which  the  insurer  becomes  liable  fall  under 
one  of  these  three  heads : 

Partial  Loss ; 
Total  loss ;  or 
General  Average. 

Partial  loss  is,  as  its  name  implies,  a  partial  destruction 
of  the  thing  insured. 

A  Total  loss  occurs  where  the  thing  insured  is  physically 
destroyed  or  rendered  valueless ;  or  where,  under  the  doctrine 
of  constructive  losses,  the  deterioration  is  so  great  as  to  author- 
ise the  insurer  to  abandon  and  demand  payment  as  for  an 
actual  physical  total  loss. 

General  average^  or  contribution  in  general  average,  is  that 
sum  which  on  any  sacrifice  of  a  part  of  the  interests  at  risk  for 
the  joint  benefit  of  all,  becomes  due  from  the  other  parties 
to  the  adventure  to  make  up  for  the  sacrifice. 

With  these  broad  lines  of  division  in  view,  it  will  not  be 
difficult  to  understand  to  what  extent  the  contract  of  insurance 
is  one  of  indemnity,  and  how  far  it  has  departed  from  its  ori- 
ginal signification;  but  we  should  first  notice  the  exceptions  in 
the  contract  itselt 

The  American  policies  on  vessels  generally  contain  a  decla- 
ration, that  "no  partial  loss,  or  particular  average,  shall  in 
any  case  be  paid  unless  amounting  to  five  per  cent.,9'  or  some 
similar  clause ;  and  the  cargo  policies  have  an  analogous  pro- 
vision,* defining  the  extent  of  the  underwriters  liability.    By 


*  The  following  is  the  clause  referred  to  in  the  text  as  it  exists  in  the  New  York 
policies :  Mxxobaxduk. — It  is  agreed,  that  bar,  bundle,  rod,  hoop  and  sheet  iron,  wire 
of  all  kinds,  tin  plates,  steel,  madder,  sumac,  wiokerware,  and  willow,  manufactured 
or  otherwise,  salt,  grain  of  all  kinds,  tobacco,  indian  meal,  fruits  (whether  preserved 
or  otherwise),  cheese,  dry  fish,  vegetables  and  roots,  rags,  hempen  yarn,  bags,  ootton 
bagging,  and  other  articles  used  for  bags  or  bagging,  pleasure  carriages,  household 
furniture,  skins  and  hides,  musical  instruments,  looking-glasses,  and  all  other  articles 
that  are  perishable  in  their  own  nature,  are  warranted  by  ike  atewredfreefrom  average, 
wvUss  general;  hemp,  tobacco  stems,  matting,  and  cassia,  except  in  boxes,  fine  from 
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these  clauses  it  will  be  seen  that  in  a  large  class  of  cases,  no  par- 
tial loss  whatever  is  to  be  paid,  and  in  others,  none  unless  amount- 
ing to  a  certain  portion  of  the  whole  value  insured.  In  the  for- 
mer case,  to  found  a  claim  for  recovery,  the  subject  at  risk  must 
be  totally  lost.  And  as  to  what  constitutes  a  total  loss,  many  very 
interesting  cases  have  been  decided.  But  this  inquiry  is  foreign 
to  our  present  subject.  It  is  only  necessary  to  observe,  that  un- 
less the  injury  comes  up  to  the  limit  fixed  by  the  policy,  the  in- 
sured can  claim  no  damages ;  he  can  have  no  remuneration  or 
compensation  for  any  loss  less  than  that  required  by  the  contract. 

In  regard  to  partial  losses,  the  allowance  of  one-third  new 
for  old  is  the  most  important  arbitrary  limitation  of  the  amount 
of  relief  which  usage  has  engrafted  on  the  policy. 

In  case  of  a  partial  loss  on  the  ship,  the  underwriters  are 
nominally  liable  on  the  face  of  their  contract  to  piy  for  the 
actual  damage  sustained.  But  it  is  considered,  that  where  old 
timbers  or  other  materials  are  replaced  by  new,  the  vessel, 
when  repaired,  is  better  than  she  was  before  the  damage  was 
sustained.  And  accordingly,  it  is  held,  that  the  assured  must 
himself  bear  a  part  of  the  expence  of  the  repairs.*  Says  Mr.  J. 
Story, f  "If  the  difference  between  the  value  of  the  vessel  be- 
fore the  damage  and  after  the  repairs,  were  to  be  ascertained 
in  each  particular  case  by  actual  inspection,  there  would  be 
no  end  of  controversies ;  and  therefore  general  usage,  which 
the  law  follows  as  founded  on  public  convenience,  has  applied 
a  certain  rule  to  all  cases."  This  rule  is,  "  that  the  assured 
shall  pay  one  third  part  of  the  expence  of  labor  and  materials 
necessary  to  make  the  repairs,  and  shall  recover  only  two-thirds 
of  the  underwriters,  it  being  considered  that  in  general  the 
ship  is  better  by  the  amount  of  one  third  of  the  expense  of  the 

average  under  twenty  per  cent.,  unleee  general;  and  sugar,  flax,  flax-seed,  and  bread, 
are  warranted  by  the  assured  free  from  average  under  teem  per  cent.,  unleee  general; 
and  coffee  in  bags  or  bulk,  pepper  in  bags  or  bulk,  and  rioe,  free  from  average  under 
.ten  per  cent.,  vnleee  general. 

No  damage  to  be  allowed  for  goods  injured  by  spotting,  unless  caused  by  the  im- 
mediate contact  of  aes-water  with  the  articles  damaged.  In  case  of  partial  loss  by  sea 
'm  damage  to  dry  goods,  cutlery,  or  other  hardware,  the  loss  shall  be  ascertained  by  a 
separation  and  sale  of  the  portion  only  of  the  contents  of  the  packages  so  damaged, 
and  not  otherwise ;  and  the  same  practice  shall  obtain  aa  to  all  other  merchandise,  as 
far  aa  practicable. 

*  Phillips  on  Insurance,  vol.  ii.,  197. 

t  Peele  *e.  Merchants1  Ins.  Co.,  8  Mason,  87. 
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repairs.    This  allowance  is  called  the  deduction  of  one-third 
new  for  eld."* 

The  Supreme  Court  of  Massachusetts,  speaking  of  this  rule, 
have  said,  "That  it  is  arbitrary  and  operates  in  some  cases  un- 
justly, giving  to  the  insured  more  or  less  than  a  full  indemnity, 
to  which  only  he  is  entitled  by  the  policy.  The  rule  originated 
from  the  usages  among  merchants  and  underwriters,  probably 
from  the  great  difficulty  of  ascertaining  the  actual  loss  without 
first  repairing  the  damage  done  or  estimating  the  cost  of  re- 
pairs.'^ 

We  have  already  had  occasion  to  notice^  that  though  the 
plaintiff's  loss  has  been  made  good  by  charitable  contributions, 
his  claim  for  legal  relief  is  not  thereby  prejudiced ;  and  there 
are  other  cases  where  he  has  been  allowed  remuneration  beyond 
his  positive  loss.  So,  it  is  no  defence  to  an  action  for  a  partial 
loss  on  a  policy  of  marine  insurance,  that  the  expence  of  the 
repairs  for  the  amount  of  which  the  loss  is  claimed  was 
covered  by  a  loan  made  by  the  correspondent  of  the  owner  on  a 
bottomry  of  the  vessel,  and  that  the  bottomry  loan  was  realised 
by  such  correspondent,  after  the  subsequent  total  loss  of  the  ves- 
sel, out  of  an  insurance  effected  by  him  on  his  bottomry  interest, 
and  no  part  of  the  loan  was  ever  paid  by  the  owner.g 

In  case  of  total  loss,  it  has  been  settled  that  the  assured  can 
abandon  to  the  underwriters,  and  claim  payment  of  the  sum 
insured.  This  doctrine  was  not  introduced  into  the  law  of 
insurance  until  long  after  the  contract  was  familiarly  known  to 
commerce,  and  is  very  differently  applied  in  different  com* 
mercial  countries.  In  the  United  States,  whenever  upon  a  dis- 
aster taking  place,  the  thing  assured,  after  making  the  deduction 
of  one-third  new  for  old,  is  found  to  be  damaged  more  than  half 
its  value,  the  assured  can  abandon  to  the  underwriters  and  claim 
a  total  loss.  In  other  words,  instead  of  being  entitled  to  a 
compensation  for  the  actual  damages  sustained,  he  may  recover 
the  whole  value  of  his  interest  at  risk.  This  rule  in  a  modified, 
form  prevails  in  France,  and  generally  on  the  continent ;  but 
the  English  law  firmly  maintains  the  more  salutary  doctrine  that 

*  Phillips  on  Insuranoe,  vol.  iLt  197. 

i  Brinley  vs.  National  Ins.  Co.,  11  Met.,  195. 

%  Supra,  89. 

§  Bead  it.  Mutual  Safety  Ins.  Co.,  8  Sandford,  S.  C.  E.,  64. 
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no  abandonment  can  be  sustained  unless  the  thing  assured  ig 
injured  to  its  full  value. 

In  the  United  States,  the  same  principle  of  arbitrary  remu- 
neration is  applied  to  claims  made  on  the  underwriters  in  the 
nature  of  general  average,  or  wherever  a  sacrifice  is  made  for 
the  common  benefit.  The  interests  generally  in  jeopardy  in 
these  cases  are  the  vessel,  freight,  and  cargo ;  and  when  the 
sacrifice  is  to  be  made  good  in  general  average,  the  values  of 
these  subjects  are  to  be  arrived  at  as  forming  the  basis  of  com- 
putation. It  seems  to  be  well  settled  in  this  country  that  the  value 
of  the  cargo  is  to  be  arrived  at  by  taking  the  invoice  prices, 
instead  of  instituting  any  inquiry  into  the  market  Value ;  and 
this  also  applies  to  cases  of  partial  or  total  loss.*  The 
vessel  and  freight  are  of  more  fluctuating  and  uncertain  value. 
The  actual  worth  of  the  vessel  diminishes  during  the  voyage  with 
each  day's  wear  and  tear  ;  and  the  value  of  the  freight  is  also 
diminishing  by  reason  of  the  wages,  provisions,  and  expences, 
which  are  in  a  constant  state  of  disbursement  to  earn  it.  In 
New  York,  to  arrive  at  the  value  of  the  vessel,  one-fifth  of  its 
value  at  the  time  of  sailing  is  deducted ;  and  the  freight  con- 
tributes on  one-half,  and  is  contributed  for  on  the  whole.f  And 
this  principle  of  arbitrary  valuation,  though  the  rate  or  propor- 
tion may  differ,  prevails,  we  believe,  universally  throughout 
the  United  States.:): 

It  may  be  proper  to  add,  that  this  arbitrary  remuneration 
has  been  greatly  extended  by  the  general  adoption  in  this  coun- 
try of  the  practice  of  valuation.  It  has  become  habitual  to 
value  the  thing  assured  in  the  policy ;  and  these  valuations  fix 
the  basis  of  recovery,  and  forbid  inquiry  into  the  actual  damage 
sustained,  unless  the  overestimate  is  so  great  as  to  induce  a 
belief  of  fraud. 

We  have  already  had  occasion  to  notice  the  exceptions  to 


*  Le  Boy  vt.  United  Ins.  Co.,  7  J.  B.}  848. 

t  This  was  the  rale  laid  down  in  the  ease  of  Leavenworth  «#.  Delafleld,  1  Gaines, 
678,  and  has  been  acted  on  ever  sinoe.  The  principle  has  been  recently  somewhat 
shaken  by  Judge  Betts  in  the  District  Court  of  the  United  States ;  The  Mutual  Safety 
Ins.  Co.  w.  The  George,  vol.  8  Law  Beporter,  861,  to  which  here,  however,  it  is  only 
necessary  to  call  attention  thus  briefly. 

%  So  in  Massachusetts,  it  is  held  that  the  contributory  value  of  freight  in  general 
average,  is  to  be  ascertained  by  a  deduction  of  one-third  of  the  gross .  freight  Hum- 
phreys w.  Union  Ins.  Co.,  8  Mason,  480. 
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the  rule,  that  legal  compensation  is  only  given  for  actual  in- 
jury, which  have  been  introduced  into  this  branch  of  the  law  * 
It  is  only  necessary  here  to  remind  the  reader  of  their  exist- 
ence* 

When  we  turn  to  the  subject  of  fire  insurance,  we  find  that 
the  policy  retains  much  more  nearly  its  original  character  as  a 
contract  of  indemnity.  In  this  branch  of  the  great  business  of 
insurance,  the  practice  of  valuation  is  unknown ;  the  doctrine 
of  abandonment  has  never  been  introduced ;  and  the  right  to  re- 
cover depends,  in  all  cases,  on  the  actual  loss  sustained,  to  be 
proved  in  the  particular  instance/^ 

In  Ireland,  the  general  rule  in  cases  of  fire  insurance  has 
been  thus  laid  down  in  a  case  where  a  mill  and  machinery  were 
injured  by  fire.  The  court  directed  the  jury  to  say,  "  what  state 
of  repairs  the  machinery  was  in,  what  it  would  cost  to  replace 
it  by  new  machinery,  and  how  much  better,  if  at  all,  the  mill 
in  which  the  machinery  was  placed  would  be  with  the  new 
machinery  than  it  was  at  the  time  of  the  fire,  the  difference  to 
be  deducted  firoin  the  entire  expense  of  placing  there  such  new 
machinery.";}: 

This  rule  has  been  adopted  in  this  country,  in  cases  where 
the  property  is  injured  and  repaired  so  as  to  replace  it  substan- 
tially as  it  was  before  the  accident.§  But  in  cases  of  total 
destruction,  much  confusion  appears  to  exist. 

Mr.  Greenleaf  has  said,)  that  the  actual  loss  is  to  be  ascer- 
tained by  the  expense  of  restoring  the  property  without  any  de- 
duction for  the  difference  of  value  between  the  old  and  new 
materials ;  and  on  the  other  hand  an  effort  was  recently  made 
in  Massachusetts,  in  a  suit  on  a  fire  policy  to  introduce  the  ana- 
logies of  marine  insurance ;  the  defendants  insisting  on  deducting 
from  the  estimated  cost  of  a  new  building,  the  difference  in 
value  between  the  old  and  such  new  building.  The  property 
had  been  totally  destroyed,  and  a  different  building  had  been 
erected  on  the  premises.    In  this  case  both  these  rules  were  re- 

•  Supra,  280. 

t  An  interesting  discussion  of  some  important  points  on  the  measure  of  damages 
in  cases  of  insurance  against  fire,  will  be  found  in  the  opinion  of  the  learned  Chief 
Justice  of  the  Superior  Court  of  New  York,  in  Laurent  **.  The  Chatham  fire  Insu- 
rance Co.,  1  Hall,  41. 

\  Vance  w.  Foster,  1  Irish  Circuit  Cases,  51.    S  Stephens'  N.  P.,  8084. 

S  Brinley  w.  The  National  Insurance  Co.,  11  Met.,  195. 

|  2  Greenleaf  on  Ev.,  %  407. 
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jected ;  the  court  saying  as  to  the  latter,  with  great  justice,  that 
it  was  not  supported  by  any  authority  or  principle.  They  also 
refused  to  sanction  the  principle  laid  down  by  Mr.  Greenleaf, 
saying,  that  if  it  were  followed  the  assured  in  some  cases  would 
recover  more  than  an  indemnity,  and  much  more  when  the  build- 
ing is  dilapidated  and  out  of  repairs ;  that  the  underwriters  are 
liable  only  to  pay  a  fair  indemnity  for  the  loss ;  and  that,  what- 
ever the  rule  might  be  when  the  building  insured  is  partially 
injured  by  the  peril  assured  against,  it  has  no  application  to  cases 
like  the  present,  where  the  building  is  totally  destroyed  and  to 
be  replaced  by  a  new  one ;  and  they  proceeded  to  say,  "  If  the 
rule  laid  down  in  Vcmce  vs.  Foster ^  were  applied,  the  jury  must 
ascertain  by  the  estimates  and  opinions  of  witnesses,  the  amount 
of  the  expences  of  a  new  building,  and  they  must  estimate  the 
value  of  the  old  building  in  order  to  ascertain  the  difference,  if 
any  there  be,  between  the  new  and  old.  We  can  perceive  no 
use  in  requiring  this  double  estimate ;  for  when  the  plaintiff  is  only 
entitled  to  recover  the  amount  of  the  value  of  the  building  de- 
stroyed, the  estimate  of  the  cost  of  a  new  building  is  useless. 
We  are,  therefore,  of  opinion  that  there  is  no  rule  of  damages 
applicable  to  the  present  case,  and  that  in  all  cases  where  no 
rule  of  damages  is  established  by  law  the  jury  are  to  decide 
upon  the  question,  and  that  to  their  decision  there  can  be  no 
legal  exception."    And  a  new  trial  was  ordered.* 

I  see  no  ground  on  which  this  decision  can  be  maintained. 
To  say  that  a  contract  of  insurance  is  a  contract  of  indem- 
nity, and  at  the  Bame  time  that  there  is  no  rule  of  damages 
whatever,  and  that  the  jury  are  to  dispose  of  the  matter  abso- 
lutely, seem  very  contradictory  propositions.  Nothing  can  be 
more  dangerous  in  cases  of  insurance  above  all  others,  than  to 
leave  the  matter  to  the  uncontrolled  arbitrament  of  the  jury- 
box.  It  is  well  known  that  owing  to  the  defendants  in  insu- 
rance cases  being  in  this  country  always  corporate  bodies,  there 
exists  an  extreme  laxity  in  the  verdicts  rendered,  and  a  very 
great  disposition  to  stretch  the  justice  of  the  case,  so  as  to 
save  individuals  from  loss.  What  then  more  perilous  than  to 
leave  an  issue  of  this  kind  to  the  absolute  disposition  of  the 
jury?     And  the  decision  appears  the  more  remarkable  be- 

•  Brinley  «•.  The  National  Ins.  Co.,  11  Met.,  1*6. 
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cause  the  case  of  Vance  vs.  Foster,  offers  a  clear  and  simple 
mode  of  arriving  at  the  desired  result  with  accuracy  and  safety. 
The  court  say,  "  We  perceive  no  use  in  the  double  estimate." 
The  utility  of  it  is  two-fold.  In  the  first  place,  to  secure  the 
great  object  of  not  leaving  the  matter  to  the  loose  and  un- 
guarded decision  of  the  jury ;  and  in  the  second  place,  because, 
no  practical  man,  whether  mason  or  builder  or  juryman,  has 
any  means  of  arriving  at  the  value  of  an  old  or  second  hand 
building,  save  by  this  very  double  estimate.  He  first  calcu- 
lates what  it  would  cost  to  put  up  such  a  building  originally, 
and  then  how  much  it  has  been  deteriorated.  And  it  is  only  by 
this  two-fold  process  that  justice  can  be  arrived  at.  It  is  a  legal 
solecism  to  call  the  contract  of  insurance  a  contract  of  indem- 
nity, if  verdicts  upon  policies  are  to  be  governed  by  the  uncon- 
trolled discretion  of  the  jury.  This  reasoning  would  not  be  admit- 
ted even  in  a  common  case  of  trespass  free  from  malice.  If  a 
building  was  destroyed  by  ordinary  negligence,  would  a  jury 
ever  be  told  that  without  being  governed  by  any  estimate  of  its 
value,  they  are  the  sole  masters  of  the  subject?  Nothing  is 
more  important  than  to  reduce  this  branch  of  our  law  to  system; 
and  nothing  short  of  extraordinary  difficulty  in  laying  down  a 
rule,  difficulty  vastly  greater  than  any  existing  in  cases  like  this, 
should  warrant  a  court  to  shuffle  off  the  matter  on  the  jury.  The 
tribunals  of  Massachusetts  have  long  been  so  eminent  for  their 
learning  and  sagacity,  that  it  is  with  unaffected  deference  that 
any  writer  should  venture  to  differ  from  them.  Still  I  cannot 
persuade  myself  to  refrain  from  this  criticism. 

For  a  more  complete  understanding  of  this  branch  of  our 
subject,  the  reader  is  referred  to  the  various  treatises  devoted 
to  this  particular  branch  of  the  law.  But  I  cannot  quit  it 
without  expressing  the  opinion  that  the  principle  of  arbitrary 
remuneration  has  been  carried,  in  this  country,  to  a  vezy 
dangerous  extent.  It  certainly  removes  difficulties,  lessens 
the  labor  of  all  parties  concerned  in  the  inquiry,  and  may 
perhaps  be  said,  on  the  whole,  to  do  justice :  but  on  the  other 
hand,  it  is  the  business  of  the  law  and  her  officers  not  to  shun 
but  to  grapple  with  difficulties ;  it  hardly  becomes  the  dignity 
of  jurisprudence  to  declare  its  inability  to  do  right  in  the  par- 
ticular instance ;  a  rough  average  of  justice  is  far  from  satis- 
factory to  the  suitor  who  suffers  gross  hardship  in  the  individual 
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ease,  and  as  applied  to  the  subject  of  technical  or  constructive 
total  loss,  the  fixed  rule  holds  out  infinite  temptations  to  fraud 
and  litigation  * 

It  has  already  been  stated  that  nice  questions  often  present 
themselves,  as  to  the  amount  and  character  of  evidence  neces- 
sary to  prove  damage ;  and  in  no  branch  of  the  law  are  they 
more  perplexing  than  in  insurance  cases.  We  shall  have  occa- 
sion to  recur  to  the  subject  when  treating  of  evidence.  I  shall 
at  present  content  myself  with  referring  to  the  judicious  lan- 
guage of  Mr.  Justice  Story .f 

•  It  is  superfluous  to  name  the  leading  English  and  Frenoh  authors  on  the  subject 
of  this  chapter,  or  Mr.  Phillips's  work,  which  is  equally  well  known ;  but  I  can,  with 
propriety,  mention  the  learned  treatise  with  which  Mr.  Duer,  of  New  York,  is  now 
enriching  oar  libraries;  and  I  may  also  be  allowed  to  state  the  pleasure  and  benefit 
that  I  have  received  from  the  very  able  work  of  M.  Axiunrr.— TraM  3tnir*l  fa 

t  Bogers  «#.  Mechanics'  Ins.  Co.,  1  Story,  608. 
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CHAPTER  X. 

MEASURE  OF  DAMAGES  UPON  THE  BREACH  OF  CONTRACTS 
FOR  THE  SALE  OF  PERSONAL  PROPERTY. 

Soman  Law— "General  role  as  against  vendor  is  the  difference  between  the  contract 
price  and  the  value  of  the  article  on  the  day  fixed  for  delivery— How  far  this 
role  is  modified  by  payment  of  the  price  in  advance — Examination  of  the  de- 
cisions— As  against  vendee,  the  whole  price  may  be  recovered,  although  the  article 
be  not  delivered — Boles  of  the  modern  Civil  Law — Molinaeus— Pothier — Measure 
of  damages  against  vendor  upon  breach  of  warranty,  is  the  difference  between  the 
value  of  the  article  as  warranted,  and  its  value  as  delivered. 

We  now  approach  the  consideration  of  a  large  class  of  cases 
falling  under  the  head  of  the  common  law  action  of  assumpsit 
— that  of  contracts  for  the  sale  of  chattels  or  personal  property. 
These  contracts  may  be  broken  either  completely,  by  the  ven- 
dor's neglect  to  deliver  the  article,  or  by  the  vendee  refusing 
to  pay  the  price ;  or  partially,  by  the  article  proving  different 
from  some  warranty  made  in  regard  to  it  at  the  time  of  sale. 
Generally  it  may  be  said  that  these  agreements  furnish  their 
own  measure  of  damages ;  in  other  words,  that  courts  of  jus* 
tice,  without  desiring  to  fix  any  arbitrary  rate  of  remuneration, 
endeavor  solely  to  carry  into  effect  the  contract  of  the  parties; 
and  to  this  rule  the  only  exception  that  can  be  said  to  exist,  is 
that  in  regard  to  agreements  of  an  unconscionable  and  oppres- 
sive character,  which  we  have  already  considered.* 

The  general  language  of  the  Soman  law  is,  that  in  case  of 
the  breach  of  contract  of  sale  by  non-delivery,  the  measure  of 
damages  is  all  that  the  buyer  loses  or  fails  to  gain  in  relation  to 
the  thing  itself,  over  and  above  the  price  paid ;  id  quod  interest 
propter  rem  ipsam  non  hatritam.  And,  embarrassed  by  no  form 
of  action,  the  civil  law  inquires  in  each  case  into  the  motives 

*  Supra,  215,  et  seq. 
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of  the  defendant,  and  apportions  the  damages  according  to  his 
delay,  fault  or  fraud. 

The  language  of  the  digest  on  the  subject  of  damages  for 
non-delivery  is  as  follows :  "Sires vendita  non  tradatwr,  in 
id  quod  interest  agitur  ;  hoc  est  quod  rem  habere  interest  emp- 
torts"*    And  so  says  the  Oode,  "Sit  raditio  rei  venditae,  juxta 
emptoris  contraction,  procaoia  venditoris  non  fiat,  quanti  inter- 
esse  compleri  emptionem  fuerit  arbitratus  presses  provincial 
tantum  in  eondemnationis  taxationem  deducere  curabitf    Hoc 
awtem  pretium  egreditwr.    Si  pluris  interest  quam  res  valet  vd 
empta  est"%    And  so,  again,  "  Quwn,  per  venditorem  steterit 
quomwus  rem  traded,  omnis  utilitas  emptoris  in  CBStimatiionem 
venit  quw  modo  circa  ipsam  rem  consistit.    Neque  enim  si  po* 
tuit  en  vino  (puta)  negoiiari  et  lucrum  facere,  id  aestimandum 
est  non  magis  quam  si  triticum  emerit  et  6b  earn  rem  quod  non 
sit  traditum  fanvUia  ejus  fame  labor woe/rit.    Nam  premium 
tritici  non  servatorum  fame  necatorum  consequitur.    Nee  ma- 
jor fit  obUgatio  quod  tardius  aqitur,  quamois  (Bstimatio  crescat 
si  vmum hodie pluris  sit:  ne  exito  ;  quia svve datum  esset,  ha- 
beret  emptor  sive  non :  quondam  saltern  hodie  dandum  est  quod 
jam  olim  dare  oportmt.% 

The  form  of  action  prescribed  against  the  seller  of  any  mer- 
chantable commodity,  who  was  in  defanlt  for  not  delivering, 
was  the  Condictio  triticwria  ;\  and  when  treating  of  this  sub- 
ject, the  digest  says :  "Si  merx  dUqua,  qucs  certo  die  dari  dele- 
batt  petita  sit ;  veluti  vinum,  oleum,  frvmentum,  tanti  litem  ctsti- 

*  Dig.,  lib.  XIX,  Tit  1,  de  Actionibua  Emti  et  Venditi. 

t  Cod.,  lib.  IV.,  Tit.  49,  de  Action  ibus  Emti  et  Venditi. 

t  Dig.,  lib.  XIX.,  Tit.  1,  de  Act.  Em.  et  Vend. 

ft  Dig.,  lib.  XIX.,  Tit  1, 1  21,  8.    See,  also,  Pandectes  par  Pothier,  vol.  7, 120. 

I  Condictio  triticiaria  a  tritico,  tang  nam  nobUusimo  merciurn  genere,  vd  a  prvmic 
edieti  verbis  dicta,  est  actio  per  eonatie  arlntraria  ad  rem  quamUbet,  praetor  pecuniam  nu- 
tneratam  tpeetane,  et  ex  quaowmque  cauea  debitam,  nl  etiam  no&tram,  ess  eauti*,  quibus 
condici  potett,  vefati  ex  eauea  furtiva  vd remobUi  ii  abrepia,  Vioat;  Vooabularium 
Utriusque  Juris,  in  voo.    Conf.  Hevelke,  JuristiBohes  WCrterbuch. 

The  original  Roman  prooeeding,  per  condictionem,  one  of  the  earliest  of  their  cu- 
rious and  complex  forma  of  action,  and  the  true  character  of  which  had  become  dubious 
even  in  the  time  of  Gains,  took  its  name  from  the  act  peculiar  to  it,  via,,  the  condictio, 
or  notice  given  by  the  plaintiff  to  the  defendant,  to  be  present  on  the  thirtieth  day  to 
select  a  judge,  ut  ad  jwtioem  capiendvm,  die  tricenmo  adeeeet.  Das  BOmiBohe  Private 
Beoht,  yon  Wilhelm  Beim,  Book  5.  The  condictio  of  the  Digest,  in  tho  time  of  Jus- 
tinian was  a  more  modern  form.  It  seems  to  have  been  analogous  to  our  action  of 
Debt,  in  that  it  demanded  some  certain  thing,  or  a  sum  certain  of  money,  the  price 
of  it 
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mandum,  Castiut  ait,  quanti  fuiuet  eo  die  quo  dari  debuit ;  n  de 
die  nihil  convenit,  quanti  tunc  judicium  accipcretur."* 

But  these  and  other  texts  of  the  Justinian  law  on  this  sub- 
ject, as  on  many  treated  of  in  that  wonderful  repository  of  acute 
and  profound,  but  loose  and  ill-arranged  decisions,  are  contra- 
dictory and  perplexing.  And  their  general  terms  throw  little 
light  on  the  complex  relations  of  modern  commerce. 

We  have  first  to  consider  the  cases  arising  from  the  failure 
of  the  seller  to  perform  his  agreement. 

When  contracts  for  the  sale  of  chattels  are  broken  by  the 
vendor  failing  to  deliver  the  property  according  to  the  terms 
of  the  bargain,  it  seems  to  be  well  settled,  as  a  general  rule, 
both  in  England  and  the  United  States,  that  the  measure  of 
damages  is  the  difference  between  the  contract  price  and  the  mar- 
ket value  of  the  article  at  the  time  when  it  should  be  delivered, 
upon  the  ground  that  this  is  the  plaintiff's  real  loss,  and  that 
with  this  sum  he  can  go  into  the  market  and  supply  himself 
with  the  same  article  from  another  vendor. f  It  follows  from 
this  rule,  that,  if  at  the  time  fixed  for  the  delivery,  the  article 
has  not  risen  in  value,  the  vendee  having  lost  nothing  can  re- 
cover nothing.  And  it  will  also  be  observed  that  in  laying 
down  this  rule,  the  analogies  of  real  estate  are  departed  from, 
and  that  the  price  paid,  or  the  consideration  money  is  not  con- 
sidered conclusive,  but  that  the  actual  value  is  inquired  into. 

A  doubt  may  arise  as  to  what  is  the  time  stipulated  for  de- 
livery. Where  oats  were  to  be  delivered  "  on  or  about"  a  cer- 
tain day,  it  was  held  that  the  plaintiff  was  not  limited  to  the 
difference  between  the  contract  price  and  the  market  value  on 
the  precise  day  named,  but  might  recover  the  difference  be- 
tween the  contract  price  and  the  market  value  within  a  rea- 
sonable time  after  that  day 4 

But  a  different  case  is  presented  where  the  purchaser  has 
paid  the  price  in  advance,  or  has  otherwise,  as  by  the  transfer  of 
stocks,  been  deprived  of  the  use  of  his  property ;  and  here  it 
has  been  insisted  that  the  purchaser  is  not  to  be  limited  to  the 

•  Dig.,  De  Con.  Trit.,  lib.  XIII.,  tit.  8,  §  4. 

t  Dey  vs.  Dox,  9  Wend.,  129.  Davie  vs.  Shields,  24  Wend.,  822.  Beak  vs.  Terry, 
2  Sandf.  S.  C,  127. 

%  Kipp  vs.  Wiles,  8  Sandf.  S.  C.  E.,  585. 
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value  of  the  article  at  the  time  of  delivery,  but  shall  have  the  ad- 
vantage of  any  rise  in  the  market  value  of  the  article  which 
may  have  taken  place  up  to  the  time  of  the  trial ;  and  on  this 
point,  different  and  conflicting  decisions  have  been  made.  In 
England  and  in  New  York  the  latter  rule  is  laid  down,  upon 
the  ground  that  the  purchaser,  having  been  deprived  of  the  use 
of  his  property,  is  entitled  to  the  best  price  he  could  have  ob- 
tained for  the  article  np  to  the  time  of  the  settlement  of  the 
question. 

A  review  of  the  decisions  will  best  illustrate  this  rule.  In 
an  early  case*  the  defendant  had  agreed,  in  consideration  of  the 
receipt  of  £262  10*.,  to  convey  five  shares  of  the  Welsh  copper 
mines,  as  soon  as  the  books  should  be  opened :  this  was  done 
on  the  22d  of  August,  but  the  defendant  refused  to  deliver. 
The  value  of  the  stock  was  then  £175 ;  and  this  sum  was  held 
to  be  the  measure  of  damages ;  for,  said  Lord  Mansfield,  though 
the  defendant  received  from  the  plaintiff  £262  10*.,  yet  the 
difference  money  only  of  £175  was  retained  by  him  against 
conscience,  and  therefore  the  plaintiff  ex  equo  et  bono  ought  to 
recover  no  more ;  if  the  five  shares  had  been  of  more  value, 
yet  the  plaintiff  could  only  have  recovered  the  £262 10*.  in  this 
form  of  action,  viz.,  for  money  had  and  received. 

It  is  to  be  noticed  of  this  case,  as  was  well  observed  by  Mr. 
Justice  Sutherland,  in  the  Supreme  Court  of  New  Tork,f  that 
it  decides  nothing  as  to  the  rule  of  damages  where  the  action 
is  not  for  money  had  and  received,  but  is  brought  upon  the  con- 
tract itself. 

In  a  later  case  in  the  King's  Bench,£  a  writ  of  inquiry  was 
issued  to  assess  damages  on  a  bond  given  by  the  defendant, 
conditioned  to  replace,  on  the  1st  of  August,  1799,  a  quantity 
of  stock  lent  him  by  the  testator.  The  only  question  was 
whether  the  damages  should  be  calculated  at  the  price  of  the 
stock  on  the  1st  of  August,  or  at  the  price  on  the  day  of  trial, 
and  the  latter  sum  jras  held  the  true  rule  of  damages.  Grose, 
J.,  said,  "  The  true  measure  of  damages,  in  all  these  cases,  is 
that  which  will  completely  indemnify  the  plaintiff  for  the  breach 

•  Dutch  w.  Warren,  2  Burr.,  1010 ;  also,  but  not  bo  dearly  reported,  1  Btr.,  406, 
cited  by  Lord  Mansfield  in  delivering  his  judgment  in  Hoses  c«.  Macferlan,  2  Burr., 
1005. 

+  dark  v*.  Finney,  7  Coven,  681  and  689. 

X  Shepherd,  Ex'or,  Ac  w.  Johnson,  3  East,  811. 
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of  the  engagement"  And  Lawrence,  J.,  said, "  Suppose  a  bill 
were  filed  in  equity,  for  a  specific  performance  of  an  agree- 
ment to  replace  stock  on  a  given  day,  which  had  not  been  done 
at  the  time,  would  not  a  court  of  equity  compel  the  party  to  re- 
place it  at  the  then  price  of  stock  if  the  market  had  risen  in  the 
mean  time  ?" 

In  a  still  more  recent  case,*  of  a  bond  to  re-transfer  stock, 
the  same  principle  was  laid  down.  It  was  contended  for  the 
plaintiff,  that  he  was  entitled,  at  his  option,  to  the  best  of  three 
prices,  either  the  value  of  the  stock,  on  the  day  fixed  for  the 
transfer ;  or,  secondly,  the  price  at  the  day  of  trial ;  or,  thirdly, 
the  highest  price  which  the  stock  had  borne  between  the  day 
of  delivery  and  the  day  of  trial*  But  the  court  held,  on  the 
particular  circumstances  of  the  case,  that  the  third  claim  could 
not  be  sustained.  It  seems  difficult,  however,  in  reason,  to  say 
why,  if  the  plaintiff  is  entitled  to  a  subsequent  rise,  provided 
it  maintain  itself  to  the  day  of  trial,  he  should  be  prejudiced 
by  a  fall  that  may  be  due  only  to  the  delays  of  litigation.f 

Where  an  action  was  brought:};  to  recover  damages  for  the 
breach  of  a  contract,  by  which  the  defendant  had  engaged  to 
furnish  the  plaintiff  a  certain  quantity  of  tallow  in  all  Decern- 
ber,  at  65*.  per  cwt,  the  defendant  had  apprised  the  plaintiff, 
on  the  1st  of  October,  that  he  could  not  execute  the  contract, 
and  he  insisted  that  the  difference  between  the  contract  price 
(65*.)  and  that  of  the  first  of  October  (71*.)  was  the  rule  of  dam- 
ages, on  the  ground  that  the  plaintiff  could  as  soon  as  apprised 

•  MoArthur  w.  Seaforth,  2  Taunt.,  857. 

t  Two  later  decisions  in  the  English  books  hold  substantially  the  same  doctrine. 
In  an  action  on  a  bond  conditioned  to  replace  stock  at  a  particular  day,  the  defendant 
not  having  replaced  it,  Lord  Ellenborough  held  at  nisi  prwsy  that  the  plaintiff  was 
entitled  to  claim  according  to  the  value  upon  the  day  of  the  trial.  Dowries  vs.  Back, 
1  Starkie,  254.  In  an  action  on  a  bond  to  replace  stock,  Best,  C.  J.,  at  nisipriw,  held 
that  the  price  of  the  stock  should  be  taken  as  at  the  time  of  the  trial,  saying,  "  When 
the  defendant  had  the  money,  he  promised  to  restore  the  stock.  Justice  is  not  done 
if  he  does  not  place  the  plaintiff  in  the  same  situation  in  which,  he  would  have  been  if 
the  stock  hod  been  replaced  at  the  stipulated  time.  We  cannot  act  on  the  possibility 
of  the  plaintiff's  not  keeping  it  there.  All  we  can  say  is,  that  the  defendant  has 
effectually  prevented  him  from  doing  so."    Harrison  m.  Harrison,  1  Car.  &  P.,  412. 

In  a  recent  case  of  detinue  for  railway  shares,  the  plaintiff  demanded  the  shares 
on  the  17th  May,  1845,  when  they  were  worth  £8  5*.  per  share,  and  they  were  not  de- 
livered till  the  25th  Nov.  of  the  same  year,  when  they  had  fallen  to  £l.  The  measure 
of  damages  was  held  to  be  the  difference  between  these  two  sums.  Williams  w. 
Archer,  5  Man.  Or.  &  Scott,  818.    Archer  w.  Williams,  2  Car.  &  Kir.,  25. 

X  Leigh  w.  Patterson,  8  Taunt.,  540 ;  2  Moore,  588,  S.  C. 
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that  the  contract  would  not  be  executed,  have  gone  into  the 
market  and  supplied  himself  at  the  then  rates.  The  plaintiff, 
however,  insisted  that  he  wae  entitled  to  the  difference  between 
the  contract  price  (65*.)  and  the  price  on  the  31st  December 
(81*.),  that  being  the  last  day  for  the  performance  of  the  eon- 
tract  ;  and  of  that  opinion  was  the  court.  Park,  J.,  said :  "  For 
any  thing  that  appears,  the  plaintiff  never  assented  to  rescind 
the  contract,  and  the  defendant  might  have  delivered  the  tallow 
at  any  moment  up  to  the  Slst  of  December ;  and  the  price  on 
that  day  should  have  regulated  the  verdict  of  the  jury." 

The  principle  of  this  case  was  also  applied  in  a  recent  de- 
cision,* in  which  the  distinction  between  contracts  altogether 
executory  and  those  where  payment  has  been  made,  is  clearly 
taken.  Assumpsit  was  brought  for  the  non-performance  of 
contracts  for  the  sale  and  delivery  of  SO  bales  of  bacon,  to  be 
shipped  from  Waterford  in  1823.  On  the  assessment  of  the 
writ  of  inquiry,  the  jury  were  told  that  they  were  at  liberty  to 
calculate  the  damages  according  to  the  price  of  bacon  on  the 
day  when  the  inquiry  was  executed,  and  that  the  difference  be- 
tween that  and  the  contract  price  ought  to  be  the  measure  of 
damages.  On  a  rule  nisi  to  set  this  inquisition  aside,  upon  the 
ground  that  the  plaintiff  was  only  entitled  to  recover  the  dif- 
ference between  the  contract  price  and  the  price  on  the  day 
when  the  bacon  was  to  be  delivered,  the  court  said  that  the 
cases  of  Shepherd  vs.  Johnson  and  McArthur  vs.  Seaforth  did 
not  apply.  "  In  the  case  of  a  loan  of  stock,  the  borrower  holds 
in  his  hands  the  money  of  the  lender,  and  thereby  prevents  him 
from  using  it  altogether.  Here  the  plaintiff  had  his  money  in 
his  possession,  and  he  might  have  purchased  other  bacon  of  the 
like  quality  the  very  day  after  the  contract  was  broken ;  and  if 
he  sustained  any  loss  by  neglecting  to  do  so,  it  is  his  own  fault. 
We  think  the  under  sheriff  should  have  told  the  jury  that  the 
damages  should  be  calculated  according  to  the  price  of  the  ba- 
con at  or  about  the  day  when  the  goods  ought  to  have  been 
delivered ;"  and  the  rule  was  made  absolute. 

So  in  an  action  for  the  non-delivery  of  railway  shares  on  a 
given  day,  pursuant  to  contract,  the  property  not  having  been 
paid  for,  the  measure  of  damages  is  the  difference  between  the 


•  Gainaford  «#.  Carroll,  9  B.  &  Graa.,  6S4. 
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contract  price  and  the  market  price  on  the  day  when  the  con- 
tract was  broken.* 

So  the  vendee  of  shares  in  a  projected  railway,  mfder  a  con- 
tract to  be  completed  at  a  future  day,  may  recover  as  damages 
for  the  non-delivery  the  difference  between  the  price  agreed  on 
and  the  market  price  on  the  day  on  which  the  defendant  re- 
fused to  complete  the  sale,  and  that  only.  He  is  not  entitled 
to  damages  in  respect  to  an  advance  of  price  taking  place  after- 
wards at  the  time  of  the  actnal  issne  of  the  scrip.  In  other 
words,  the  time  when  the  defendant  refused  to  comply  with  his 
contract,  is  the  determining  point. f 

The  principle  of  the  English  cases  has  been  followed  in 
New  York.  In  a  case  in  that  State,±  assumpsit  was  brought 
by  a  pawnor  against  a  pawnee  who  had  sold  the  pledge  (a 
note)  before  application  to  redeem,  and  it  was  held  that  the 
plaiutifiB  were  entitled  to  recover  the  value  of  the  note  at  the 
time  of  the  application,  and  not  at  the  time  of  the  pledge. 

In  the  same  State,§  suit  was  brought  on  a  contract  to  deliver 
sajt  which  had  been  paid  for,  and  the  court  held  that  the  mea- 
sure of  damages  was  the  highest  price  between  the  time  fixed 
by  the  contract,  and  the  time  of  trial. 

In  a  late  case  in  the  same  State,)  the  subject  was  very  fully 
discussed,  and  the  distinction,  accompanied  however,  by  some 
proper  qualifications,  clearly  declared.  It  was  an  action  of  as- 
sumpsit on  a  note,  promising,  for  value  received,  to  pay  one 
hundred  and  fifty  dollars  in  good  salt,  at  one  dollar  and  a  half 
per  barrel,  to  be  delivered  on  the  15th  of  April  then  next. 
This  the  court  held  to  be  a  contract  to  deliver  salt,  and  decided, 
that  as  the  goods  had  been  paid  for,  the  measure  of  damages 
was  the  difference  between  the  contract  price  and  the  highest 
value  at  any  time  between  the  period  for  delivery  and  the  day 
of  trial ;  and  Sutherland,  J.,  said, 

M  We  hold  it,  therefore,  to  be  settled  by  authority,  and  rightly  settled  upon 
principle,  that  where  a  contract  is  made  for  the  sale  and  delivery  of  goods  or 
chattels,  and  the  price  or  consideration  is  paid  in  advance,  and  an  action  is 

•  Shaw  «*.  Holland,  15  li.  &  Wela.,  186. 

t  Tempest  w.  Kilmer,  8  Man.  Gr.  &  Scott,  249. 

X  Cortelyoa  w.  I*nsing,  3  Gaines'  Cas.  in  Error,  800. 

|  West  w.  Wentworth,  8  Cowen,  82. 

|  dark  «t.  Pinney,  7  Cowen,  681. 
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brought  upon  the  contract  for  the  non-delivery,  the  plaintiff  is  not  confined  in 
measuring  his  damages,  to  the  value  of  the  articles  on  the  day  when  they 
should  have  been  delivered.  Bat  we  doubt  the  propriety  of  giving  the  vendee, 
in  aU  cases,  as  %  measure  of  damages,  the  highest  price  of  the  article,  between 
the  day  when  it  should  have  been  delivered  and  the  day  of  trial ;  if  he  imme* 
dialely,  or  without  any  unreasonable  delay,  commence  and  prosecute  his  action, 
we  think  it  just  and  proper  that  the  fluctuations  in  price  should  be  exclusively 
at  the  hazard  of  the  defendant,  the  plaintiff  having  done  every  thing  in  his 
power  to  have  the  contract  settled  and  adjusted,  and  which  is  prevented  solely 
by  the  laches  or  default  of  the  defendant  In  such  a  case,  therefore,  the 
plaintiff  is  entitled  to  the  highest  price  between  the  day  when  the  delivery 
should  have  been  made,  and  the  day  of  the  trial.  But  where  he  delays  tho 
prosecution  of  his  claim  beyond  the  period  which  may  be  considered  reasona- 
ble for  the  purpose  of  endeavoring  to  make  an  amicable  arrangement,  he  must 
be  considered  as  assenting  to  the  delay,  and  ought  to  participate  in  the  hazard 
of  it  In  such  a  case  we  are  inclined  to  think  the  rule  of  damages  should  be 
the  value  of  the  article  at  the  commencement  of  the  suit 

M  Whether  this  rule  of  damages  would  be  applicable  to  contracts  for  the 
sale  and  delivery  of  individual  articles,  purchased  for  the  use  and  accommoda- 
tion of  the  vendee,  and  not  for  the  purpose  of  sale,  we  express  no  opinion. 
The  case  at  bar  is  evidently  a  contract  for  the  purpose  of  trade  and  commerce, 
and  to  that  class  of  cases  we  wish  to  be  understood  as  at  present  confining 
our  opinion. 

u  The  consideration  in  this  case  is  acknowledged  to  have  been  received  at 
the  time  of  making  the  contract  Whether  it  was  in  money  or  in  any  thing 
else,  is  not,  perhaps,  material ;  but  the  presumption  of  law  is,  that  it  was  in 
money." 

It  will  be  seen  here  that  an  expeditions  prosecution  of  the 
demand  is  insisted  npon  as  indispensable  to  a  successful  claim  for 
the  highest  price  prior  to  the  verdict ;  and  this  must  certainly 
be  so,  for  it  would  never  be  tolerated  that  the  plaintiff  should 
derive  benefit  from  delays  of  litigation  caused  by  himself. 

In  a  still  later  case,*  the  principle  "  that  where  the  vendor 
is  in  default  for  not  delivering  goods  or  chattels  in  pursuance  of 
the  contract  of  sale,  and  no  money  has  been  advanced  by  the 
vendee,  the  true  measure  of  damages  is  the  difference  between 
the  contract  price  and  the  value  at  the  time  the  article  should 
have  been  delivered,"  was  affirmed ;  and  again,  it  has  been 
since  heldf  "  that  the  rule  of  damages  on  breach  of  an  agree- 
ment to  sell  goods,  is  the  market  price  on  the  day  appointed 


*  Dey  fw.  Box,  9  Wend.,  120. 

t  Davis  w.  Shields,  24  Wend.,  $22.    Beals  «#.  Terry,  2  Sandf.  S.  C,  127,  S.  P. 
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for  the  delivery,  less  the  contract  price  where  the  latter  is  net 

paid."* 

Bat  the  authority  of  these  cases  has  been  much  shaken  by 
a  recent  adjudication  in  the  same  State.  In  an  action  of  replev- 
in against  the  sheriff  for  certain  barrels  of  flour  levied  on  by 
him,  the  plaintiff  foiled  to  prove  his  title ;  and  the  defendant  on 
the  trial  elected  to  waive  a  return,  and  to  take  judgment  for  the 
value  of  the  property.  The  value  at  the  time  of  the  sheriflk' 
levy,  was  $4.56  per  barrel ;  at  the  time  of  the  replevin,  it  was 
$4.43 ;  and  at  the  time  of  the  defendant's  election,  it  had  risen 
to  $6.26.  The  referee  before  whom  the  cause  was  tried,  took 
the  last  value,  and  gave  interest  thereon.  On  a  review  of  this 
decision,  the  Superior  Court  of  New  York  went  into  an  elaborate 
examination  of  all  the  cases  on  the  subject,  and  came  to  the 
following  conclusions.  They  held,  in  the  first  place,  that  the 
rule  for  ascertaining  the  sum  to  be  received  by  the  injured 
party  in  all  cases  where  personal  property  is  wrongfully  taken 
or  detained,  whether  by  force,  fraud,  or  process  of  law  (leaving 
out  of  view  the  exceptional  cases  in  which  exemplary  damages 
are  given),  ought  to  be  the  same  without  reference  to  the  form 
of  action ;  and  that  it  was  that  the  owner  to  whom  compensation 
is  due  must  be  fully  indemnified,  and  the  wrongdoer  not  per- 
mitted to  derive  any  benefit  or  advantage  from  his  wrongful  act ; 
and  that  this  just  indemnity  will  be  arrived  at  by  adding  to  the 
value  of  the  property \  at  the  time  the  owner  is  dispossessed  ofti^ 
the  damages  which  Tie  is  proved  to  have  sustained  from  the  loss 
of  its  possession,  and  every  increase  of  value  which  the  wrong- 
doer has  obtained  or  has  it  in  his  power  to  obtain  /  and  that 
the  highest  price  at  which  the  property  could  have  been  sold 
at  any  time  after  the  cause  of  action  accrued,  cannot  be  consid- 
ered the  measure  of  damages,  unless  the  evidence  shows  that 
tuch  higher  price  could  have  been  obtained  by  the  true  owner 
or  has  been  in  fact  received  by  the  wrongdoer.  And  in  the 
principal  case,  judgment  was  given  according  to  the  price  of  the 
flour  when  replevied.f 

In  the  other  States  of  the  Union,  the  decisions  are  not  har- 


*  This  case  was  reversed  in  error,  26  Wend.,  841,  on  a  question  growing  out  of 
the  Statute  of  Frauds ;  but  the  role  of  damages  was  not  touched. 

t  8uydam  «#.  Jenkins,  8  Sandford  S.  C,  614,  per  Duer,  J.  The  opinion  is  very 
able,  and  deserves  careful  attention. 
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monious.  In  regard  to  the  general  principle,  undoubtedly  there 
is  no  variance ;  but  whether  the  payment  of  the  price  alters  the 
rule  and  gives  the  plaintiff  a  right  to  greater  damages,  does 
not  appear  clear. 

The  question  has  been  considered  but  not  determined,  by 
the  Supreme  Court  of  the  United  States.  Where  a  contract  was 
made*  to  re-deliver  to  the  plaintiffs  flour  left  with  the  defend* 
ants  and  not  paid  for,  the  plaintiff  only  claimed  damages  at  the 
rate  of  the  price  of  flour  on  the  day  fixed  for  delivery ;  and 
though  the  case  went  up  to  Washington,  nothing  was  decided. 

In  an  action  brought  in  Louisiana,  f  by  petition  or  libel,  the 
forms  of  action  of  the  English  law  being  there  unknown,  on  a 
contract  for  the  delivery  of  cotton  at  10  cents  per  pound,  on  or 
before  the  15th  day  of  February,* when  the  article  was  12  cents 
per  pound,  it  appeared  that  it  had  risen  to  30  before  the  suit 
was  brought ;  the  plaintiffs  insisted  that  they  were  entitled  to 
the  highest  market  price  up  to  the  rendition  of  the  judgment. 
But  the  unanimous  opinion  of  the  Court  was,  "  that  the  price  of 
the  article  at  the  time  it  was  to  be  delivered,  was  the  measure 
of  damages."^  Marshall,  0.  J.,  said,  "  For  myself  only,  I  can 
say  that  I  should  not  think  the  rule  would  apply  to  a  case  where 
advances  of  money  had  been  made  by  the  purchaser  under  the 
contract.  But  I  am  not  aware  what  would  be  the  opinion  of 
the  court  in  such  a  case." 

This  distinction  between  contracts  executory  and  partially 
executed,  does  not  appear  to  be  recognized  in  Massachusetts^ 
An  action  was  brought  against  a  corporation  which  had  increas- 
ed its  capital,  by  an  original  subscriber,  for  not  permitting  him 
to  subscribe  for  new  stock.  The  point  decided  by  both  the 
judges  who  delivered  opinions  was,  that  the  chattel  not  being 
paid  for,  the  price  at  the  time  of  delivery  was  the  rule  of  dam- 
ages. The  language,  however,  of  Sedgwick,  J.,  is  very  broad ; 
he  says :  "  The  general  rule  invariably  adhered  to  here  is,  that 
the  price  of  stock  at  the  time  it  should  be  transferred  or  de- 
livered, shall  be  that  by  which  the  damages  shall  be  assessed ; 

*  Doaglasa  el  al.  «#.  HoAllister,  8  Cranch,  898. 

t  Shepherd  t*.  Hampton,  8  Wheat,  200. 

J  And  this  appears  to  have  been  adhered  to  in  that  State.  Anowemith  •>.  Gor- 
don, 8  La.  Ann.  B.,  106. 

ft  Opinion  of  SeweQ,  J.,  in  Gray  •».  The  President  of  the  Portland  Bank,  8  Haas. 
B.,864. 
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and  the  same  rule  applies  to  other  personal  property."  Bat  it 
will  be  noticed  that  the  price  of  the  stock  had  in  this  case  only 
been  tendered.* 

In  Pennsylvania,  in  the  Circuit  Court  of  the  United  States, 
in  an  Action  for  not  delivering  teas  of  the  price  fixed  by  the 
contract, f  Mr.  J.  Washington  laid  down  the  general  rule  as  we 
have  found  it  above,  without  adverting  to  the  distinction  which 
we  are  now  considering; 

In  Connecticut,  it  has  been  held  that  where  the  price  is  paid 
in  advance,  the  advance  at  all  events  can  be  recovered  without 
any  investigation  into  the  state  of  the  market.  In  a  case  in 
that  State  suit  was  brought  on  an  agreement  to  deliver  flour. 
The  plaintiff  paid  part  of  the  price  in  advance.  At  the  time 
fixed  for  the  performance,  flotir  had  fallen  in  price,  and  it  was 
held  that  he  was  entitled  to  recover  his  advance  with  interest 
It  was  admitted  that  where  one  contracts  to  deliver  any  article 
other  than  money,  and  fails  to  do  it,  the  rule  of  damages  is  the 
value  of  the  article  at  the  time  and  place  of  delivery,  with  in- 
terest for  the  delay,  because  it  is  supposed  that  the  party  will 
have  supplied  himself  elsewhere  with  the  article  at  that  price ; 
but  it  was  held  that  this  reasoning  did  not  apply  to  a  case 
where  the  defendant  had  violated  his  contract  and  retained  the 
plaintiff's  money  without  consideration  .$ 

In  a  case  in  the  same  State,  on  an  agreement  by  the  defend- 
ant to  give  a  deed  of  certain  land  in  consideration  of  the  trans- 
fer to  him  of  a  farm  worth  $2,000,  the  defendant  insisted  that 
the  plaintiff  could  only  recover  the  value  of  the  farm  conveyed 
by  him,  and  it  was  so  held  at  the  trial.  But  the  rule  that  the 
value  of  the  article  at  the  time  and  place  of  delivery,  and  in- 
terest for  delay,  furnished  the  measure  of  damages  was  again 
declared  by  the  Court.    It  was  said  "  that  the  consideration  of 

*  In  a  later  case  in  Massachusetts,  the  Supreme  Court  declares  the  general  rule  of 
damages  on  all  contracts  to  deliver  goods  on  demand,  to  be  the  value  of  the  property 
at  the  time  of  the  demand ;  and  the  Court  also  repeats  the  assertion,  the  precise  cor- 
rectness of  which  we  have  heretofore  examined,  that  on  all  oontracta  and  obligations, 
the  party  injured  by  the  breach  or  non-performance,  is  entitled  to  a  fuU  indtmn&y. 
Swift  vs.  Barnes,  16  Pick.,  104. 

t  Gilpin  v*.  Consequa,  Peters  C.  C.  B.,  85. 

%  Bash  w.  Ganfield,  2  Conn.  B.,  485.  See  an  able  dissenting  opinion  by  Homier, 
J.  This  case  presents,  In  fact,  the  question  whether  the  loss  by  the  depreciation  of  the 
article  should  fall  on  the  vendor  or  purchaser ;  the  Court,  in  awarding  to  the  plaintiff 
bis  advance  and  interest,  really  extricated  him  from  a  losing  bargain. 
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a  contract  is  never  the  rule  of  estimating  the  damages  for  the 
breach  of  an  express  agreement ;"  and  a  new  trial  was  granted.* 

The  whole  subject  has,  however,  recently  been  reviewed  in 
that  State,  and  the  rule  as  established  in  England  has  been 
finally  adopted,!  the  court  saying,  "  that  it  was  founded  upon 
principles  of  natural  justice." 

In  Pennsylvania,  any  difference  resulting  from  the  payment 
of  the  price  has  been  distinctly  rejected.  Wbolston  bought  of 
Bosler  13,000  moras  multicaulis,  and  paid  the  price ;  the  trees 
were  not  delivered.  Smethurst,  the  defendant,  gave  a  guaranty 
for  the  performance  by  Bosler  of  his  contract  to  deliver  the 
trees  on  five  days'  notice.  Smethurst  being  proved  liable,  the 
defendant  insisted  that  the  measure  of  damages  was  the  value 
of  morns  multicaulis  at  the  time  of  the  breach  of  contract,  or 
about  that  time.  But  the  judge  who  tried  the  cause  said  that 
the  sum  paid  by  Woolston,  the  plaintiff,  to  Bosler,  furnished 
the  rule.  On  writ  of  error,  the  Supreme  Court  of  Pennsylvania 
held  the  charge  wrong.  After  noting  the  case  of  Shepherd  vs. 
JIampton,  above  cited,  the  Court  said,  "  It  is  evident  that  C.  J. 
Marshall  failed  to  advert  to  the  difference  between  a  suit  on  the 
contract  itself,  and  a  suit  grounded  on  the  recision  of  the  con- 
tract." In  the  latter  case,  the  Court  said,  u  The  money  paid 
could  be  recovered ;  but  in  the  former,  the  value  must  be  always 
the  measure  of  damages.":]: 

*  "  The  reason  of  the  rule,"  (said  Hosmer,  J.,)  "  is  so  complete  and  obvious,  that 
it  has  been  universally  embraced,  exoept  in  oases  of  stock  contracts ;  and  the  anomaly 
in  such  cases  has  arisen  from  the  speciflo  relief  which  chancery  has  been  in  the  habit 
of  giving,  and  which  courts  of  law,  not  universally,  but  in  most  instances  have  in  sub- 
stance, thought  proper  to  pursue.  Whenever  a  case  on  this  subject  occurs,  I  shall  be 
desirous  of  putting  an  end  to  this  exception  without  cause,  by  the  establishment  of 
perfect  uniformity,  as  no  just  reason  can  be  assigned  for  any  cttscriniination."  Wells 
v*.  Abernethy,  5  Conn.  B.,  222. 

t  West  w.  Pritchard,  19  Conn.  R.,  212. 

%  Smethurst  vs.  Woolston,  5  Watts  A  Serg.  £.,  106.  The  language  of  Sogers,  J., 
is  as  follows:  the  distinctions  are  very  acute. 

"  The  value  of  the  article  at  or  about  the  time  it  is  to  be  delivered,  is  the  measure 
of  damages  in  a  suit  by  the  vendee  against  the  vendor,  for  a  breach  of  the  oon tract. 
This  principle  is  ruled  in  Meason  vs.  Philips,  (Addison,  846) ;  is  recognised  in  Edgar 
ss.  Boies,  (11 S.  &  B.,  462),  and  is  in  effect  affirmed  by  all  the  authorities  cited.  Indeed, 
the  general  principle  is  not  denied,  but  it  is  oontended  that  this  is  an  exception ;  that 
the  rule  holds  good  only  when  the  purohase  money  has  not  been  paid,  but  that  when 
the  purohase  money  has  been  advanced  by  the  vendee,  the  measure  of  damages  is  the 
sum  paid  or  the  value  of  the  article  which  forms  the  consideration  of  the  contract. 
But  for  this  distinction,  no  authority  has  been  cited  exoept  a  dictum  (doubtless  entitled 
to  great  respect)  of  Chief  Justice  Marshall,  in  Shepherd  vs.  Hampton,  8  Wheat.,  204. 
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It  may  be  proper  to  notice  how  complete  is  the  contrariety 
of  these  decisions.    One  may  well  be  tempted  to  exclaim  with 


After  affirming  the  general  principle,  be  adds,  "  For  myself  only,  I  can  aay  that  I  should 
not  think  the  rule  -would  apply  to  a  case  -where  advances  of  money  had  been  made  by 
the  purchaser  under  a  contract ;  but  I  am  not  aware  what  would  be  the  opinion  of  the 
court  in  such  a  case.,,  Taking  the  remarks  of  the  Chief  Justice  in  the  broadest  sense, 
and  supposing  them  to  be  directly  applicable  to  the  case  in  hand,  (of  which  there  is 
some  room  to  doubt,)  it  is  very  evident  that  he  failed  to  advert  to  the  difference  be- 
tween  a  suit  on  the  contract  itself,  and  a  suit  grounded  on  the  reeision  of  the  contract 
But  this  distinction,  which  pervades  all  the  authorities,  governs  the  whole  case ;  for 
the  purchaser  may  declare  specially  for  the  breach  of  the  contract,  or  simply  for  money 
bad  and  received,  to  recover  back  the  deposit,  if  any  be  made,  or  the  purchase  money 
if  it  be  paid,  or  he  may  join  both  causes  of  action  in  the  same  declaration.  And  when 
this  is  done,  it  is  granted  that  under  the  money  count,  the  money  advanced  may  be 
recovered  back,  or  where  a  specific  article  has  been  given  in  satisfaction,  the  purchaser 
may,  when  default  is  made,  elect  to  consider  the  contract  at  an  end,  and  recover  the 
article  itself,  or  Hs  value,  from  the  vendor.  But  on  the  other  hand,  where  the  pur* 
chaser  declares  specially  for  breach  of  the  contract,  and  thereby  affirms  it  the  only 
rule  of  damages,  is  the  value  of  the  article,  at  or  about  the  time  ip  is  to  be  delivered. 

"  Where  the  vendor  fails  to  deliver  the  article  bought,  the  purchaser  may  elect  to 
rescind  the  contract  and  recover  back  the  money  paid,  or  he  may  bring  suit  on  the 
agreement,  and  recover  the  value  at  or  about  the  time  it  ought  to  have  been  delivered. 
And  this  is  a  just  rule,  for  if  it  has  risen  in  value  he  has  the  advantage  of  the  increased 
price;  if  it  has  decreased,  why  should  he,  when  he  adheres  to  the  contract,  recover 
more  from  the  vendor  than  for  the  injury  he  has  sustained  by  the  non-performance  of 
the  agreement  ?  And  the  vendee  has  the  leas  reason  to  complain,  because  he  may,  as 
before  stated,  rescind  the  bargain  and  place  himself  in  the  same  situation  as  before  it 
was  made.  It  is  said  that  the  vendor  is  in  the  ease  supposed  in  default,  and  this  is 
true ;  but  where  there  is  any  circumstance  of  aggravation,  which  is  rarely  the  ease,  the 
jury  may  do  justice  by  a  liberal  estimate  of  the  value  of  the  goods.  It  has  been  suggested 
that  the  contract,  on  failure  of  the  vendor  to  perform  his  part  of  it,  Sb  ipso  facto  re- 
scinded ;  but  this  is  a  novel  idea,  for  it  can  be  rescinded  only  with  the  assent  of  the 
vendee,  who  may  in  a  given  case  elect  to  consider  the  agreement  at  an  end.  And  in 
the  latter  case,  that  is,  where  the  purchaser  agrees  that  the  contract  be  rescinded,  the 
remedy  against  the  guarantor  is  gone ;  for  it  is  only  on  the  footing  of  the  subsistence  of 
the  contract  between  the  vendor  and  vendee  which  he  guarantees  that  he  is  liable.  This 
is  so  plain  as  not  to  need  the  aid  of  argument.  It  is  very  true  that  a  deposit,  or  even  the 
interest  on  a  deposit,  may,  in  certain  cases,  be  recovered  on  a  special  count  against  the 
vendor.  But  these  oases  form  rather  the  exception  than  the  rule.  Usually  the  dama- 
ges sustained  are  much  less  than  the  deposit ;  and  besides,  this  is  necessary,  for  other- 
wise it  could  not  be  recovered  at  all  against  the  vendor,  who  has  not  received  the 
money,  the  deposit  being  in  the  hands  of  the  auctioneer,  and  he  alone  is  liable  for 
money  had  and  received.  Besides,  the  cases  cited  are  on  sales  of  lands  by  auctioneers, 
and  the  same  rules  cannot  hold  as  on  the  sale  of  chattels ;  for  lands,  unlike  stocks,  Ae^ 
have  no  market  value.  There  is  nothing  in  the  suggestion  that  the  agreement  takes 
the  oase  out  of  the  general  rule.  The  suit  is  brought  for  breach  of  an  agreement,  the 
performance  of  which  the  defendant  agreed  to  guarantee.  It  Is,  therefore,  from  ne- 
cessity, a  suit  in  affirmance  of  the  contract.  The  defendant  agrees,  in  effect,  that  if 
the  vendor  fails  to  perform  the  agreement,  he  will  pay  the  value  of  the  trees  at  the 
time  they  ought  to  have  been  delivered." 

"  When  we  come  to  the  subject  of  warranties,  we  shall  see  that  the  right  to  rescind, 
here  declared,  is  more  than  doubtful ;  nor  can  it  be  considered  correct  to  leave  aques- 
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Vinnius,  "  Quaestio  haec  vcdde  perplexa  est,  nidkcsque  est  hodie 
vel  judex,  velpatronus,  vd  juris  consvltus,  qui  nan  hareat,  man- 
eatque  suspensus  quoties,  eum  condemnatio  facienda  in  reipeti- 
tae  aegtifiuUionemj  quaeritwr  ad  quod  tempus  ae&timatio  referri 
debeat*  In  the  courts  of  England  and  Connecticut,  it  would 
seem  that  if  the  price  be  paid  in  advance,  the  vendee  is  entitled 
to  the  highest  value  up  to  the  time  of  trial,  and  the  right  to 
rescind  is  denied.  But  the  judges  of  these  tribunals  do  not 
appear  to  agree  upon  the  question  which  presents  itself  where 
the  article  falls  in  value  after  the  price  is  paid. 

In  New  York,  the  subject  seems  to  be  thrown  into  con- 
fusion by  the  introduction  of  a  new  qualification;  while  in 
Pennsylvania,  the  right  to  rescind  is  maintained,  and  the  ven- 
dee, even  where  he  has  paid  the  price,  is  only  allowed  to  re- 
cover according  to  the  value  of  the  article,  unless  under  the 
count  for  money  had  and  received.  In  this  perplexing  conflict 
of  opinion,  I  am  admonished  to  refrain  from  any  dogmatical 
declaration  of  the  existing  rule ;  and  this  especially  as  it  cannot 
be  denied  that  some  doubt  has  been  thrown  on  the  entire  sub- 
ject by  a  late  decision  of  the  Court  of  Exchequer  in  England. 

In  a  recent  case  in  that  court,  the  defendants,  in  1833, 
agreed  to  sell  and  deliver  on  board  the  plaintiffs'  vessel,  a  cer- 
tain quantity  of  Odessa  linseed,  at  that  place,  at  30*.  per  quar- 
ter. The  plaintiffs'  vessel  arrived  at  Odessa,  and  they  paid  the 
defendants  £1,575  in  October,  1833,  being  a  moiety  of  the  pur- 
chase money  of  the  expected  cargo.  The  defendants  gave  no- 
tice that  they  could  not  comply  with  the  contract.  In  Februa- 
ry, 1834,  when  the  cargo  would  have  arrived  in  England,  if  it 
had  been  delivered  to  the  plaintiffs  at  Odessa,  the  price  was 
from  47*.  to  50*.  per  quarter ;  at  the  time  of  trial  it  would  have 
been  about  56*.  The  defendants  paid  into  court,  in  September, 
1835,  £2,072,  which  was  at  the  rate  of  47*.,  and  which  was  paid 
over  to  the  plaintiffs,  who  contended  that  as  they  had  paid  a 
portion  of  the  purchase  money  and  lain  out  of  it  for  a  long 
time,  they  were  entitled  to  damages  according  to  the  price  at 


tion  of  this  kind  to  a  jury  with  any  instruction*  to  vague  or  dangerous,  as  that  they 
are  at  liberty  to  make  "  a  liberal  estimate  "  of  the  value  of  the  property." 

It  will  be  perceived,  also,  that  this  decision  is  directly  opposed  to  that  above  oited 
from  Connecticut,  throwing  the  loss  of  the  speculation  on  the  plaintiff. 

*  Vinnius,  Selectae  Questiones,  lib.  1,  Ch.  89. 
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which  the  seed  was  selling  at  the  time  of  the  trial.  Lord 
Abinger,  at  the  trial,  charged,  "  that  in  his  opinion  the  plain- 
tiffs were  not  entitled  to  treat  this  as  a  case  resembling  con- 
tracts for  the  re-placing  of  stock  where  the  damages  are  esti- 
mated at  the  price  of  the  funds,  and  they  were  not  entitled  to 
damages  according  to  the  then  price  of  the  seed,  and  that  taking 
the  price  at  the  time  the  cargo  would  arrive,  it  appeared  to  him 
that  enough  had  been  paid  into  court ;  but  with  these  observa- 
tions he  left  the  case  to  the  jury  for  their  deliberation,"  who, 
designing,  as  Lord  Abinger  remarked,  to  give  no*  more  than 
the  money  advanced  and  interest  on  it,  found  a  verdict  for  the 
defendants.  A  motion  was  made  for  a  new  trial,  on  the  ground 
of  misdirection,  but  the  rule  was  discharged. 

Lord  Abinger,  C.  B.,  said, "  The  plaintiffs  did  not  prove  that  they  wanted  this 
seed  for  any  particular  purpose,  or  that  they  sustained  any  peculiar  injury  from 
its  non-delivery.  I  told  the  jury  that  neither  the  witnesses  nor  the  plaintifls 
had  pointed  out  any  precise  line  which  should  mark  the  proper  estimate  of  the 
damages ;  for  they  had  not  stated  what  they  had  intended  to  do  with  the  seed, 
whether  to  crush  it  or  to  sell  it  The  plaintiffs,  however,  insisted  that  they 
were  entitled  to  the  profits  which  they  might  possibly  have  made  upon  it,  if  it 
had  been  delivered.  The  jury  appeared  to  me  to  wish  to  give  no  more  than 
the  money  advanced  and  interest  upon  it  I  am  not  aware  of  any  rule  for  esti- 
mating damages  for  speculative  profits,  besides  taking  the  interest  on  the 
money  advanced.  It  was  not  proved  that  the  plaintifls  could  have  made  more 
than  5  per  cent  on  that  money,  or  that  they  had  not  credit  at  their  bankers'  to 
that  extent,  and  thereby  had  sustained  any  peculiar  inconvenience.  The  money 
had  been  paid  into  the  court,  and  the  plaintiffs  received  it  as  soon  as  the  prac- 
tice of  the  court  allowed  them  so  to  do.  I  felt  a  difficulty  as  to  how  the  dam- 
ages ought  to  be  computed ;  but  one  of  the  witnesses  gave  something  like  a 
rule,  which  I  pointed  out  to  the  jury.  He  said  that  Odessa  linseed  was  about 
the  same  quality  as  Sicilian  linseed,  though  it  usually  sold  at  a  somewhat 
lower  rate.  The  ship  arrived  in  England  in  March.  He  stated  that  at  that 
time  Sicilian  linseed  was  well  sold  at  50s.,  and  that  he  himself  had  furnished 
good  seed  at  that  price ;  and  deducting  25.  for  the  difference  in  value,  the  fair 
price  of  the. Odessa  seed  was  485.;  and,  allowing  a  discount,  the  price  would 
have  been  about  that  which  the  defendants  had  paid  into  court  It  is  to  be  re- 
marked that  by  the  terms  of  the  contract,  supposing  the  cargo  to  have  been 
shipped  in  pursuance  of  it,  the  plaintiffs  would  have  been  obliged  to  pay  the 
residue  of  the  purchase  money  at  that  time.  I  did  not,  however,  prescribe  any 
line  to  the  jury  upon  which  they  ought  to  proceed;  but  I  told  them  they  ought 
not  to  give  speculative  or  vindictive  damages." 

Alderson,  B.,  said, M  The  only  question  in  the  case  was  as  to  the  amount  of 
damages.    The  contract  was  to  deliver  a  certain  quantity  of  linseed  at  a  cer- 
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tain  time,  namely,  on  the  arrival  of  the  ahip  in  London.  Previously  to  that 
period  a  notice  was  given  by  the  defendant,  that  he  was  unable  to  perform  his 
contract  It  appears  that  the  price  at  that  time  was  not  the  proper  criterion 
for  estimating  the  damages ;  for,  as  the  plaintiffs  had  already  parted  with  their 
money,  they  were  not  then  in  a  situation  to  purchase  other  seed.  The  more 
correct  criterion  is  the  price  at  the  time  when  the  cargo  would  have  arrived  in 
due  course,  according  to  the  contract ;  when,  if  it  had  been  delivered,  the  plain- 
tins  would  have  been  enabled  to  re-sell  it.  Another  criterion  is  to  consider  the 
loss  of  the  gain  which  the  party  would  have  made  if  the  contract  had  been 
complied  with.  In  the  present  case,  the  loss  which  the  plaintiffs  have  sus- 
tained arises  from  their  having  been  kept  out  of  their  money.  That  is  a  mat* 
ter  to  be  calculated  by  the  interest  of  the  money  up  to  the  time  when,  by  the 
course  of  practice,  the  money  could  have  been  obtained  out  of  court  It  ap- 
pears from  the  report  of  the  trial,  that  there  were  no  circumstances  submitted 
to  the  jury  to  show  that  the  plaintiff  had  sustained  any  special  damage.  The 
verdict  is,  therefore,  in  my  opinion  right* 

There  appears  no  solid  reason  for  making  any  difference  be- 
tween stock  and  any  other  vendible  commodity.  Where  stock 
is  loaned,  or  the  price  of  the  article  paid  for,  in  either  case  the 
party  entitled  to  the  delivery  parts  with  his  property  on  the 
faith  of  the  contract,  and  in  either  case  is  prevented  from  using 
it,  up  to  the  time  of  trial.  The  question  is,  whether,  in  either 
case,  the  law  should  act  on  the  assumption  that  the  plaintiff 
would  have  retained  the  property  if  the  contract  had  been  com- 
plied with,  till  the  period  of  the  highest  value,  and  have  real- 
ized that  price,  and  thus  give  damages  which  are  purely  conjec- 
tural. It  will  be  noticed  that  in  the  case  of  Clark  vs.  Pinneyft 
it  was  intimated  by  the  Supreme  Court  of  New  York,  that  the 
rule  ought  to  be  limited  to  the  case  of  articles  intended  for  sale ; 
and  that  in  Startup  vs.  Cortazzi,%  it  was  suggested  that  the  plain- 
tiffs had  given  no  proof  of  the  purpose  for  which  the  article 
was  intended ;  the  niceness  of  the  first  distinction,  the  difficulty 
of  furnishing  satisfactory  proof  under  the  second  head,  and  the 
general  policy  of  the  law  which  denies  conjectural  relief,  seem 
to  me  strongly  to  point  to  the  period  of  breach  as  the  true  time, 
in  all  cases,  of  estimating  the  damages,  unless  it  be  shown 
that  the  article  was  to  be  delivered  for  some  specific  object 
known  to  both  parties  at  the  time,  and  that  thus  a  loss  within 


*  Startup  tut.  Cortaci,  8  Cr.  Mses.  &  Boseoe,  166. 
t  Supra,  264. 
i  Supra,  872. 
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the  contemplation  of  both  parties  has  been  sustained.  The  fact 
of  payment  in  advance  throws  no  light  on  the  injury  sustained 
by  the  purchaser ;  nor  does  it  at  all  increase  the  probability  that 
he  would  have  retained  the  article  till  the  rise  of  price.  The 
value  of  the  article  at  the  time  of  breach,  with  interest  for  delay, 
and  subject  to  the  above  exception,  seems  to  me  as  near  an  ap- 
proach to  the  actual  loss  sustained,  as  can  be  effected,  without 
embarking  upon  a  vague  search  after  facts  impossible,  in  most 
cases,  to  be  proved  with  any  degree  of  satisfaction.* 

And  if  this  rule  be  sound,  it  applies  as  well  to  cases  where 
the  property  has  fallen,  as  to  those  where  it  has  risen.  The  pur- 
chaser claims  his  advance ;  but  if  he  gets  the  value  of  the  arti- 
cle at  the  time  of  the  breach,  the  contract  is  performed ;  and  if 
this  sum  be  less  than  his  advance,  his  loss  is  ascribable  purely 
to  his  own  bargain.  It  may  undoubtedly  be  urged,  and  with 
force,  that  the  contract  being  violated  by  the  defendant,  the  re- 
tention of  any  part  of  the  plaintiffs  money  is  against  conscience. 
I  have  already,  however,  said  that  in  actions  of  contract,  the 
only  object  of  the  tribunal  must  be  to  carry  into  effect  the  agree- 
ment of  the  parties,  as  far  as  possible,  and  that  the  motives  of 
the  defaulter  are  not  to  bo  taken  into  view.  If  this  be  correct, 
then  certainly  it  removes  the  last  objection  to  the  adoption  of 
the  general  rule,  that  the  value  at  the  time  of  the  breach,  with 
interest  for  the  delay,  is,  with  the  exception  of  the  defendant's 
liability  to  make  remuneration  for  loss  resulting  from  facts 

*  The  opinion  expressed  by  Mr.  Chancellor  Kent  is  also  well  worthy  of  notice. 
The  text  of  the  original  edition  of  this  work  contained  the  following  passage.  "Chan- 
cellor Kent,  in  his  Commentaries,  Vol.  II.,  480,  Sec.  XXXIX.,  says :  *  The  general 
rale  is  well  settled,  that  in  a  suit  by  vendee,  for  *  breach  of  contract  on  the  part  of  the 
vendor,  for  not  delivering  an  article  sold,  the  measure  of  damages  is  the  price  of  the 
article  at  the  time  of  the  breach.'  The  learned  Chancellor  appears  here  to  overlook 
the  distinction  resulting,  as  we  have  seen,  from  the  payment  of  the  price  before-hand, 
which  runs  through  these  cases,  and  which  is  entirely  analogous  to  the  rule  in  trover; 
that  the  value  of  the  chattel,  not  at  the  moment  of  the  conversion,  but  its  highest  value 
tip  to  the  time  of  trial,  is  the  rule  of  damages."  To  which  the  Chancellor,  in  his  sixth 
edition,  replied  as  follows :  "  The  learned  author  is  mistaken  in  supposing  I  had  over- 
looked that  distinction.  These  Commentaries  are  not  calculated  to  embody  all  the 
nice  or  arbitrary  or  fanciful  distinctions  that  are  to  be  met  with  in  the  Reports.  I  do 
not  regard  the  distinction  alluded  to  as  well  founded  or  supported.  It  is  disregarded 
or  rejected  by  some  of  the  best  authorities  cited.  The  true  rule  of  damage  is  the 
value  of  the  article  at  the  time  of  the  breach,  or  when  it  should  have  been  delivered. 
Mr.  Sedgwick  seems,  himself,  to  come  to  that  conclusion  amid  the  contrariety  of  opinion 
and  cases  which  he  cites."— K«nV$  Com.,  Vol.  ILy  480,  Lee.  XXXIX. 
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within  the  knowledge,  and  in  the  contemplation  of  both  parties 
at  the  time  of  the  contract,  to  furnish"  the  measure  of  damages. 
•  I  may  be  allowed  to  say,  with  great  respect  for  the  very 
able  court  which  decided  the  case  of  Startup  vs.  Corta&zi^  that 
the  vagueness  and  generality  of  its  observations  cannot  be  jus- 
tified ;  no  clear  and  definite  rule  can  be  deduced  from  it,  and 
the  question  as  to  the  amount  of  damages  would  seem  to  have 
been  left  as  a  matter  for  the  mere  discretionary  control  of  the 
jury.  If  the  subject  of  compensation  is  ever  to  be  reduced  to 
any  thing  like  certainty ;  if  any  hope  can  be  entertained  that  it 
is  to  be  relieved  from  the  vexatious  contradictions  and  perplex!* 
ties  with  which  it  is  now  infested,  the  reins  must  be  held  with 
a  firmer  hand,  and  the  power  of  the  court  over  the  amount  of 
relief  more  clearly  and  definitely  declared.* 

In  Scotland,  indeed,  the  whole  subject  that  we  are  now  con- 

*  In  Louisiana,  on  an  agreement  to  transfer  stock,  which  afterwards  had  risen  in 
value,  bat  which  had  not  been  paid  for,  and  which,  at  the  time  of  the  breach  of  the 
contract,  was  at  the  same  prioe,  the  Supreme  Court  said  that  the  damages  at  the  time 
of  the  default  or  the  breach  of  contract,  are  the  only  damages  which  the  plaintiff  can 
recover.    Vance  w.  Tourne,  18  La.  Bep.,  326. 

It  has  been  held  generally,  in  Maine,  in  an  action  on  an  agreement  to  deliver  cer- 
tain ehattels  on  demand,  that  the  market  valoe  cf  the  property  at  the  time  of  demand 
was  the  measure  of  damages.    Smith  w.  Berry,  18  Maine  R.,  122. 

In  a  case  in  Massachusetts,  the  contract  was,  that  George  should  deliver  to  Queries 
1000  barrels  of  flour,  at  $6  per  barrel,  at  any  time  within  six  months — George  to  give 
Queries  six  days1  notice  prior  to  delivery ;  Quarles  to  pay  the  price  aforesaid,  and 
either  party  to  be  released,  if  desiring  it,  within  three  months,  on  paying  $600  to  the 
other.  This  last  provision  was  not  taken  advantage  of.  On  the  18th  of  Feb.,  Quarles 
demanded  it:  it  was  not  delivered;  and  the  question  was,  on  what  day  the  damages 
were  to  be  computed,  it  being  agreed  that  such  damages  were  the  difference  between 
the  prioe  mentioned  in  the  contract  and  the  actual  value.  The  Court  held  that  the 
defendant  had  to  do  the  first  act,  i.  e.,  give  notice ;  that  he  had  till  6  days  before  the 
14th  of  February  to  give  notice ;  and  as,  if  he  had  then  given  notice,  he  would  have 
had  till  the  last  day  to  deliver  the  flour,  the  actual  breach  by  the  non-delivery  of  the 
flour  must  be  taken  to  have  occurred  on  that  day,  and  damages  were  computed  ac- 
cordingly.   Quarles  w.  George,  28  Pick.,  400. 

Where  a  purchaser  at  a  sheriff's  sale  did  not  fulfill  his  contract,  and  the  property 
was  re-sold,  it  was  held,  in  an  action  by  the  sheriff,  that  the  measure  of  damages  was 
the  difference  between  the  first  and  second  sales.  Gaskell  vt.  Morris,  7  Watts.  <& 
Berg.,  88. 

In  Kentucky,  where  one  Loder  covenanted  to  furnish  Allen,  by  a  given  day,  two 
slaves,  in  consideration  of  $450  then  paid,  and  $210  to  be  paid  on  their  delivery,  it 
was  said  by  the  Court  of  Appeals,  that,  "  for  a  failure  to  furnish  the  slaves  aooording 
to  contract,  the  obligors  were  liable  for  damages  to  Allen.  The  measure  of  those  dam- 
ages was  the  value  of  the  negroes  described  at  the  time  and  place  of  performance. 
This  was  the  province  of  the  jury  to  ascertain.  It  has  done  so,  and  the  amount  of  con- 
sideration did  not  form  a  subject  of  material  inquiry."    Loder  w.  Allen,  8  Bibb>  8*8. 
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sidering,  has  been  distinctly  declared  to  belong  to  the  province 
of  the  jury,  who  are  to  be  allowed  to  enter  into  a  wide  range 
of  investigation  into  the  objects  of  the  parties,  the  purpose  of* 
the  contract,  and  the  conduct  of  the  defaulter.  Where  the  de- 
fendants had  wrongfully  failed  to  deliver  certain  hemp  at  St 
Petersburg,  and  the  plaintiff  could  not  have  supplied  himself 
at  that  place  during  the  season  with  the  article,  the  whole 
matter  was  very  elaborately  considered,  and  the  English  rule 
rejected.  It  should  be  mentioned,  that  the  price  of  the  article 
had  not  been  paid ;  but  no  stress  is  laid  on  this  fact.  Lord  Med- 
wyn,  who  delivered  the  leading  opinion  of  the  Court  of  Ses- 
sion, said  that, 

"  The  law  of  England,  taking  as  the  standard  the  market  price  of  the  arti- 
cle on  the  day  fixed  for  delivery,  appeared  to  be  adopted  chiefly  in  regard  to 
article*  of  ordinary  production  in  the  country,  as  bacon,  tallow,  cec,  where  the 
same  article  may  be  easily  procured  in  the  market,  and  where  the  party  could 
easily  supply  himself  if  disappointed  by  the  seller.9' 

He  then  proceeds  to  examine  the  Scotch  cases,  and  deduces 
from  them  the  following  principles : 


P.  M  That  the  damage  will  be  differently  estimated  according  as  the 
failure  to  implement  (perform)  has  been  thought  the  fault  of  the  seller  or  not 
In  the  latter  case,  on  payment  of  the  loss  actually  incurred,  the  seller  ought  to 
be  free,    JSquity  interposes  to  make  the  damage  as  light  as  possible." 

Second.  u  But  this  principle  will  not  apply,  and  equity  cannot  be  pleaded 
if  the  non-delivery  has  arisen  from  the  fault  of  the  seller,  in  order  to  obtain  a 
higher  price* from  another.  *  *  But  circumstances  in  the  buyer's  conduct 
also  may  affect  the  estimate  of  damage  due  to  him,  even  where  the  non-imple- 
ment has  been  blamable ;  for  it  is  indemnification  of  loss  merely  he  is  entitled 
to,  and  his  claim  does  not  proceed  on  the  principle  of  punishment  for  a  wrong." 

Third,  "  Hence  if  the  buyer  had  before  delivery  re-eold  the  article,  he  can 
claim  only  the  difference  of  price  between  the  two  sales,  as  this  is  the  amount 
of  his  loss,  unless  the  parties  who  made  the  purchase  also  claim  and  obtain 
damages. 

Fourth.  M  If  the  person  supplied  himself  at  the  market  price  with  the  article, 
he  must  limit  himself  in  his  claim  of  indemnification  to  the  difference  between 
the  price  paid  and  the  contract  price,  although  he  could  show  that  the  seller, 
by  the  rise  of  the  market,  had  made  double  the  sum  by  non-delivery," 

The  learned  Judge  then  proceeds  to  inquire : 

"What  is  the  legal  rule  for  fixing  the  damage  in  a  case  where  the  non- 
delivery is  wilful  and  performance  (implement)  refused  V*  And  he  says,  "The 
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conclusion  would  not  seem  unreasonable,  that  if  this  is  withheld  by  the  seller 
for  the  gain  he  is  to  make  or  has  made  by  disposing  of  it  to  another  at  a  higher 
price,  the  purchaser  is  entitled  to  have  the  highest  price  of  the  article  till  the 
decree  is  pronounced  in  his  favor,  provided  always  there  be  no  undue  delay  in 
bringing  his  action,  and  no  improper  delay  in  carrying  it  on,  and  that  if  the 
market  has  been  rising  all  along,  the  very  highest  price  prior  to  decree  is  to  be 
assumed  as  the  estimate  of  the  damage." 

But  after  stating  that  the  English  and  the  civil  law  are 
against  this  rule,  he  proceeds : 

"  The  reason  for  resisting  such  a  mode  of  estimating  the  damage  is,  that 
it  gives  the  plaintiff  (purchaser)  the  utmost  price  of  speculation  without  any 
risk  of  loss,  and  takes  it  from  the  seller,  who,  unless  he  has  held  on  to  the 
goods  (a  very  unlikely  supposition,  as  the  temptation  to  dispose  of  them  about 
the  time  of  breaking  the  contract  probably  led  to  it),  will  be  made  to  suffer 
not  only  much  beyond  his  own  profit,  but  will  be  compelled  to  put  into  the 
pocket  of  his  adversary  much  beyond  indemnification  for  his  loss.  *  *  This 
further  reason  may  be  assigned  against  this  rule  for  estimating  damage,  that 
much  uncertainty  and  great  inequality  would  be  introduced  into  such  claims.*' 
He  then  proceeds, u  Still,  it  is  to  be  inquired  whether  there  is  any  principle  in 
our  law  for  claiming  as  damages  the  profit  which  might  have  been  made  by  a 
sale  of  this  article  in  arising  market.  *  *  There  really  seems  to  me  to  be 
much  good  sense  in  this  conclusion,  that  no  fixed  rule  as  to  time  will  suit  each 
case,  but  that  it  may  vary  according  to  circumstances,  *  *  In  estimating 
damage  we  are  entitled  to  look  at  the  use  the  one  party  intended  to  make  of 
it,  and  which  the  other  might  presume  was  intended.  It  is  upon  this  principle 
that  the  seller  is  only  bound  to  repair  the  loss  which  relates  to  the  thing  itself, 
and  which  results  directly  from  it,  not  consequential  damage.  It  is  that  only 
which  the  parties  are  called  upon  or  can  be  supposed  to  contemplate  at  the 
time  of  the  sale  or  the  breach  of  bargain.  And  if  the  article  were  purchased  by 
a  dealer  iff  it,  with  a  view  to  be  re-sold  for  profit,  and  this  was  in  the  contem- 
plation of  both  parties,  I  am  unable  to  see  how  that  can  be  laid  out  of  view  in 
estimating  the  loss  sustained  by  non-delivery,  more  especially  when  that  very 
advantage  which  the  purchaser  would  have  had,  the  seller  has  obtained,  and 
which  in  fact  has  occasioned  his  bad  faith  in  the  transaction.  *  *  In  the 
^present  case,  it  must  be  held  that  the  defenders  could  have  given  delivery  and 
that  they  only  put  it  out  of  their  power  wilfully  and  wrongfully,  in  order  to 
obtain  a  higher  price  for  it ;  that  this  higher  price  is  now  in  their  pocket,  which 
would  most  probably  have  been  the  profit  on  the  sale  of  the  article  by  the  pur- 
chaser. *  *  We  cannot  doubt  that  the  higher  price  was  the  temptation  for 
their  breach  of  bargain ;  and  I  think  that  this  affords  the  true  estimate  of  damage. 
I  am  quite  aware  that  this  throws  much  uncertainty  into  every  case,  but  not 
greater  than  if  we  adopt  either  the  date  of  the  summons  or  of  the  verdict  as 
the  period  for  estimating  damage;  one  would  probably  give  too  little,  and  the 
other  too  much  in  a  rising  market.    I  see  no  better  principle  than  this,  in  such 
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a  ease,  that  the  profit  which  the  one  would  have  made,  the  other  probably  has 
made ;  and  justice  requires  that  the  one  should  not  suffer,  nor  the  other  benefit 
by  his  own  wrong.  No  doubt  it  is  the  price  of  speculation  without  any  risk 
of  loss;  but  if  we  reject  the  price  at  the  date  of  delivery  as  offering  any  en- 
couragement to  bad  faith  in  a  rising  market,  and  also  the  date  of  citation  or 
of  verdict  as  putting  it  too  much  in  the  purchaser's  power  to  protract  his  judi- 
cial demand  and  influence  his  claim  to  what  he  never  would  have  obtained  as  a 
profit,  nor  the  other  party  have  secured  by  the  actual  sale  of  the  article,  I 
really  do  not  see  what  other  rule  can  be  adopted.  It  is  always  a  difficult  mat- 
ter to  fix  on  the  amount  of  damage ;  the  elements  out  of  which  they  are  to  be 
estimated  are  various  and  anomalous.    I  think  it  is  peculiarly  a  jury  question?* 

Having  thus  endeavored  to  arrive  at  the  general  result  that 
the  market  price  or  value  on  the  day  of  the  breach  controls  the 
measure  of  damages,  it  still  remains  to  be  seen  how  that  value 
is  to  be  determined. 

In  a  case  on  the  Pennsylvania  Circuit,*  where  suit  was 
brought  on  a  contract  to  deliver  coffee,  not  paid  for,  the  rule 
was  declared  to  be  the  market  price  on  the  day  fixed  for 
performance ;  but  it  also  became  necessary  carefully  to  deter- 
mine what  was  the  market  price.  In  charging  the  jury,  Bald- 
win, J.,  said,  "  You  must  take  what  you  believe  the  market 
price  or  value,  but  may  take  the  range  of  the  market  as  proved 
by  the  witnesses,  fixing  on  the  highest,  lowest,  or  medium  rate 
at  your  discretion.  We  think  the  rule  applicable  to  contracts 
to  deliver  stocks  a  correct  one  in  cases  of  this  kind,  by  keeping 
within  the  range  of  the  market  on  the  day  of  delivery,  to  fix 
on  the  higher,  lower,  or  medium  value,  as  the  breach  of  the 
contract  may  have  been  wilful  or  innocent  in  your  opinion. 
The  plaintiff  is  entitled  to  your  verdict  for  such  value,  with  in- 
terest from  the  day  of  delivery."  A  motion  was  made  to  set 
aside  the  verdict,  on  the  ground  of  excessive  damages,  which 
was  granted ;  and  in  delivering  his  opinion,  Hopkinson,  «L, 
said: 


"  It  is  the  price,  the  market  price  of  the  article  that  is  to  furnish  the 
aure  of  damages.    Now,  what  is  the  price  of  a  thing,  particularly  the  market 
price?   We  consider  it  to  be  the  value,  the  rate  at  which  the  thing  is  sold.    To 

*  Watts  w.  Mitchell,  1  Ihinlop,  Bell  and  Murray  Session  Cases,  1167.  The  whole 
cose  should  be  carefully  examined.  See,  also,  Dunlop  «*.  Higgins,  in  House  of  Lords, 
12  Jurist,  295,  where  the  power  of  the  jury  over  the  subjeot  is  distinctly  declared  to  bo 
the  Scottish  law. 

t  Blydenburgh  et  al.  «*.  Welsh,  1  Baldwin,  881. 
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make  a  market  there  must  be  buying  and  selling,  purchase  and  sale.  If  the 
owner  of  an  article  holds  it  at  a  price  which  nobody  will  give  for  it,  can  that  be 
said  to  be  its  market  value  ?  Men  sometimes  put  fantastical  prices  upon  their 
property.  For  reasons  personal  and  peculiar,  they  may  rate  it  much  above 
what  any  one  would  give  for  it  Is  that  its  value  ?  Further,  the  holders  of 
an  article,  as  flour,  for  instance,  under  a  false  rumor,  which  if  true  would  aug- 
ment its  value,  may  suspend  their  sales  or  put  a  price  upon  it,  not  according 
to  its  value  in  the  actual  state  of  the  market,  or  the  actual  circumstances  which 
affect  the  market,  but  according  to  what  in  their  opinion  will  be  its  market 
price  or  value  provided  the  rumor  shall  prove  to  be  true.  In  such  a  case  it  is 
clear  that  the  asking  price  is  not  the  worth  of  the  thing  on  the  given  day,  but 
what  it  is  supposed  it  will  be  worth  at  a  future  day,  if  the  contingency  shall 
happen  which  is  to  give  it  this  additional  value.  To  take  such  a  price  as  a  rule 
of  damages,  is  to  make  a  defendant  pay  what  never  in  truth  was  the  value  of 
the  article,  and  to  give  the  plaintiff  a  profit  by  a  breach  of  the  contract,  which 
he  never  could  have  made  by  its  performance. 

**  The  law  does  not  intend  this ;  it  will  give  a  full  and  liberal  indemnity  for 
the  loss  sustained  by  the  injured  party,  and  means  to  impose  no  higher  penalty 
than  this  on  the  defaulter." 

Where  a  given  place  is  fixed  on  by  the  parties  as  that  for 
delivery,  it  seems  to  be  well  settled  that  the  inquiry  as  to  prices 
is  limited  peremptorily  to  that  particular  place.  So  in  New* 
York,  where  assumpsit  was  brought  for  breach  of  a  contract  to 
deliver  100,000  shingles  at  a  landing-place  called  Bailey  Town, 
on  Seneca  Lake,  on  the  1st  of  Jane,  1828,  for  which  the  plain- 
tiff was  to  pay  $126,  or  $1.25  per  thousand,  the  plaintiff 
proved  the  value  of  the  shingles  at  the  place  of  delivery  on  the 
day  (1st  of  June)  to  have  been  $1.87  or  $2.00  per  thousand. 
The  defendant  was  allowed  to  prove  the  value  of  shingles  at 
Geneva,  and  other  places,  and  from  an  average  of  prices  to  find 
the  value ;  but,  the  plaintiff  moving  for  a  new  trial,  this  was 
held  wrong,  and  that  the  true  rule  of  damages  was  the  diffe- 
rence between  the  price  as  fixed  by  the  parties  on  the  day  and 
at  the  place  of  delivery,  and  the  market  value  at  the  same  time 
and  place ;  and  a  new  trial  was  ordered  * 

Contracts  of  sale  may  be  broken  by  the  seller  in  still  ano- 

*  Gregory  w.  McDowell,  8  Wend.,  ^5.  .  In  a  case  in  Arkansas,  in  an  action  on  an 
agreement  by  which  Hanna  sold  Harter  ten  hogs,  the  defendant  below  refused  to  de- 
liver, it  was  held  that  the  measure  of  damages  was  the  difference  between  the  price 
agreed  on  between  the  parties  and  the  market  price  of  the  pork  at  the  time  of  the 
delivery  at  the  place  fixed  on  by  the  agreement.  Hanna  w.  Harter,  in  Error,  8  Ark., 
S97. 
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ther  mode.  The  goods  when  tendered  by  the  vendor  may  not 
prove  to  be  of  the  kind  or  quality  required  by  the  contract.  In  such 
case  the  vendee  must  either  affirm  or  rescind  the  contract  in  toto. 
The  buyer  cannot,  on  receiving  a  part  of  the  quantity  sold,  re- 
tain it,  and  claim  damages  for  the  non-delivery  of  the  entire 
quantity.  Nor  can  he  require  the  delivery  of  the  residue,  re- 
taining a  claim  for  damages.  He  must  either  receive  the  arti- 
cle as  it  is  ;  or  he  must  return  the  portion  delivered,  and  then 
enforce  his  claim  for  damages.* 

We  have  already  considered  this  subject  in  regard  to  notes 
payable  in  specific  articles,  f  and  have  also  examined  a  class  of 
barter  contracts,^  where  the  price  of  the  article  sold  is  agreed  to 
be  paid  not  in  money  but  some  certain  specific  article.  In  all 
these  cases  the  sound  rule  seems  to  be  that  the  parties  shall  be 
considered  as  having  elected  a  criterion  of  value  different  from 
the  ordinary  pecuniary  standard ;  and  having  so  made  their  con- 
tract, the  only  duty  of  the  courts  is  to  enforce  it  by  awarding 
the  value  of  the  thing  agreed  to  be  delivered  in  payment. 

Having  thus  considered  the  measure  of  damages  as  against 
the  vendor,  when  he  fails  to  deliver  the  article  contracted  for,  we 
have  now  to  examine  the  corresponding  questions  as  to  the  pur- 
chaser, upon  his  failure  to  make  payment 

In  these  cases,  the  contract  fixes  the  price  or  it  does  not.  If 
this  point  be  left  doubtful,  and  the  vendee  re-sell  the  article,  he 
can  be  made  liable  for  the  price  received,  deducting  usual  charges 
and  commissions.  He  is  treated  as  a  trustee  or  agent  of  the 
plaintiff,  selling  on  his  account  and  for  his  benefit ;  and  it  is  both 
equitable  and  legal  that  having  received  the  money  he  should 
pay  it  over  to  the  owner,  after  retaining  a  due  compensation  for 
his  services.§  But  this  is  a  very  unusual  case,  and  the  contract 
generally  fixes  the  price. 

Where  a  vendee  is  sued  for  non-performance  of  the  contract 
on  his  part,  in  not  paying  the  contract  price,  if  the  goods  have 
been  delivered,  the  measure  of  damages  is  of  course  the  price 
named  in  the  agreement ;  but  if  their  possession  has  not  been 
changed,  it  has  been  doubted  whether  the  rule  of  damages  is 

*  Shields  vs.  Pettee,  2  Sandf.  S.  C,  262. 

t  Supra,  289. 

X  Supra,  208. 

S  Greene  w.  Bateman,  2  Woodb.  A  H.,  859. 
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the  price  itself,  or  only  the  difference  between  the  contract  price 
and  the  value  of  the  article  at  the  time  fixed  for  its  delivery. 
It  seems  to  be  well  settled  in  such  cases,  that  the  vendor  can 
re-sell  them  if  he  see  fit,  and  charge  the  vendee  with  the  diffe- 
rence between  the  contract  price  and  that  realized  at  the  sale.* 
Though  perhaps  more  prudent,  it  is  not  necessary  that  the  sale 
should  be  at  auction ;  it  is  only  requisite  to  show  that  the  pro- 
perty was  sold  for  a  fair  price.f  But  if  the  vendor  does  not 
pursue  this  course,  and  without  reselling  the  goods  sues  the  ven- 
dee for  his  breach  of  contract,  the  question  arises  which  we  have 
already  stated,  whether  the  vendor  can  recover  the  contract 
price,  or  only  the  difference  between  that  price  and  the  value 
of  the  goods  which  remain  in  the  vendor's  hands ;  and  the  rule 
appears  to  be,  that  the  vendor  can  recover  the  contract  price  in 
full. 

In  a  suit  brought  by  vendor  against  vendee,  the  plaintiff 
had  contracted  to  sell  the  defendant  three  hundred  tons  of  Cam- 
peachy  logwood ;  "  such  as  may  be  determined  to  be  otherwise 
by  impartial  judges,  to  be  rejected ;"  the  defendant  refused  to 
accept  the  wood  offered,  because  it  was  not  all  Campeachy  log- 
wood ;  it  was  insisted  on  his  behalf  that  he  was  not  bound  by 
the  contract  price,  as  apart  only  of  the  stipulated  quantity  had 
been  furnished ;  and  that  the  measure  of  damages  was  the  dif- 
ference between  the  contract  price,  and  what  the  article  would 
have  sold  for  at  the  time  when  the  true  quantity  of  Campeachy 
logwood  was  ascertained.  But  the  Court  of  King's  Bench  held, 
that  the  defendant  was  bound  to  take  the  part  which  was  Cam- 
peachy, and  that  he  having  repudiated  the  whole  contract,  the 
measure  of  the  damages  was  the  whole  contract  price  on  that 
quantity,  i.  e.,  the  Campeachy  wood.J 

The  question  has  been  considered  in  New  York,  and  decided 

^— — ^— — .^— ^— ^ ~— —      — — — ^—  — — ^— — — — — —  ■ 

♦  Langford  vs.  Tyler'a  Adm'r.,  1  Salk.,  118;  8.  C,  6  Mod.,  169 ;  Cuddee  vs.  Bud- 
ter,  5  Vin.,  588 ;  Sands  vs.  Taylor,  5  J.  R.,  895. 

t  White  vs.  Kearney,  9  La.  Ann.  K.,  689. 

%  Graham  vs.  Jackson,  14  East,  498.  We  have  already  (supra,  196),  had  occasion 
to  oonsider  the  analogous  doubt  that  exists  as  to  the  measure  of  damages  on  contracts 
lor  the  sale  and  purchase  of  lands,  whether  the  vendor  having  done  all  in  his  power 
to  complete  his  agreement,  is  at  liberty  to  recover  the  entire  contract  price,  or  confined 
to  the  actual  injury  resulting  from  the  loss  of  his  bargain.  See  a  recent  case  at  Nisi 
Prius,  Dunlop  vs.  Grote.  9  Oar.  &  K.,  158,  where  the  plaintttb  in  a  somewhat  special 

>,  held  entitled  to  recover  the  whole  contract  price. 
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in  the  same  way.*  The  plaintiff,  a  carriage-maker,  was  em- 
ployed to  build  a  snlkey  for  the  defendant  A  due  tender  hav- 
ing been  made  of  the  carriage,  and  it  being  deposited  with  the 
plaintiff  for  his  use,  the  defendant  having  refused  payment,  and 
suit  brought,  it  was  insisted  that  the  measure  of  damages  was 
not  the  value  of  the  sulkey,  but  only  the  expense  of  taking  it 
to  the  residence  of  the  defendant,  delay,  loss  of  sale,  Ac. ;  but 
the  court  held  otherwise,  using  this  language : 

"  Upon  principle,  I  wonld  ask  what  should  be  the  rule  ?  A  mechanic  makes 
an  article  to  order,  and  the  customer  refuses  to  receive  it;  is  it  not  right  and 
just  that  the  mechanic  should  be  paid  the  price  agreed  upon,  and  the  customer 
left  to  dispose  of  the  article  as  he  may?  A  contrary  rule  might  be  found  a 
great  embarrassment  to  trade.  The  mechanic  or  merchant,  upon  a  valid  con- 
tract of  sale,  may  after  refusal  to  receive,  sell  the  article  to  another,  and  sue 
for  the  difference  between  the  contract  price  and  the  actual  sale. 

u  Where  there  has  been  a  valid  contract  of  sale,  the  vendor  is  entitled  to 
the  full  price,  whether  the  vendee  receive  the  goods  or  not  I  cannot  see  why 
the  same  principle  is  not  applicable  in  this  case.  Here  was  a  valid  contract  to 
make  and  deliver  the  sulkey.  The  plaintiff  performed  the  contract  on  his  part; 
the  defendant  refused  to  receive  the  sulkey.  The  plaintiff  might,  upon  notice, 
have  sold  the  sulkey  at  auction ;  and  if  it  sold  for  less  than  $80,  the  defendant 
must  have  paid  the  balance.  The  reason  given  for  this  rule  by  Kent,  Ch.  J.,f 
is,  that  it  would  be  unreasonable  to  oblige  him  to  let  the  article  perish  on  his 
hands,  and  run  the  risk  of  the  insolvency  of  the  buyer.  But  if,  after  tender, 
or  notice,  whichever  may  be  necessary,  the  vendor  chooses  to  run  that  risk, 
and  permit  the  article  to  perish,  or,  as  in  this  case,  if  he  deposit  it  with  a  third 
person  for  the  use  of  the  vendee,  he  certainly  must  have  a  right  to  do  so,  and 
prosecute  for  the  whole  price.  Suppose  a  tailor  makes  a  garment,  or  a  shoe- 
maker a  pair  of  shoes,  to  order,  and  performs  his  part  of  the  contract,  is  he  not 
entitled  to  the  price  of  the  article  furnished?  I  think  he  is,  and  that  the  plain- 
tiffin  this  case  was  entitled  to  his  verdict  { 

So  in  Massachusetts,  where  a  contract  had  been  made  for 
the  purchase  of  railway  shares,  and  a  part  of  the  price  paid, 

•  Bement  w.  Smith,  15  Wendell,  498. 

t  Sands  ve.  Taylor,  5  Johns.  E.,  411. 

X  It  has  been  held  in  Pennsylvania,  where  goods  are  sold  at  auction  on  credit,  and 
the  vendee  refuses  to  take  them,  the  owner  may,  before  the  expiration  of  the  credit, 
sne  the  vendee  for  his  breach  of  contract ;  and  in  each  case,  the  measure  of  damages  is 
the  difference  between  the  price  agreed  to  be  paid  for  the  goods  and  their  value  at  the 
time  that  the  vendee  refused  to  take  them.  This  is  clearly  so,  because  no  action  can 
be  brought  for  the  price  of  the  goods  until  the  time  of  credit  is  expired.  But  in  this 
ease,  Gibson,  J.,  proceeded  to  say:  " Properly  speaking,  the  seller  cannot  recover  the 
price  total  he  hat  retained  ike  good*  in  consequence  of  the  buyer's  refusing  to  oomply 
with  any  part  of  the  contract."    Girard  tut.  Tsggart,  5  Berg.  &  B.,  19. 
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and  the  vendor  erased  them  to  be  transferred  on  the  books  of 
the  company,  bnt  the  defendant  refused  to  accept  them  after 
such  transfer,  it  was  held  that  the  measure  of  damages  was 
the  contract  price.* 

Where,  however,  the  plaintiff  has  not  the  goods  that  he  agrees 
to  sell,  bnt  makes  a  side*con£ract  with  another  party  to  furnish 
them,  he  will  only  be  allowed  to  recover  the  difference  between 
the  original  contract  price  and  the  market  price  at  the  time  of 
the  offer,  with  interest.! 

Where  goods  are  sold  to  be  paid  for  by  a  note  or  bill  paya- 
ble at  a  future  day,  and  the  note  or  bill  is  not  given,  it  is  well 
settled  in  England  and  in  this  country,  that  the  vendor  cannot 
maintain  assumpsit  on  the  general  count  for  goods  sold  and  de- 
livered, until  the  credit  has  expired ;  but  he  can  sue  immedi- 
ately for  a  breach  of  the  special  agreement.^;  And  in  New 
York  it  has  been  held,  that  in  such  action,  he  will  be  entitled 
to  recover  as  damages  the  whole  value  of  the  goods,  with  the 
suggestion  that  there  should  be  a  rebate  of  interest  during  the 
stipulated  period  of  credit  ;§  the  court,  Bronson,  J.,  saying, 
"  the  right  of  action  is  as  perfect  on  a  neglect  or  refusal  to  give 
the  bill  as  it  can  be  after  the  credit  has  expired.  The  only  dif- 
ference between  suing  at  one  time  or  the  other,  relates  to  the 
form  of  the  remedy.  In  the  one  case,  the  plaintiff  must  declare 
specially,  in  the  other  he  may  declare  generally.  The  remedy 
itself  is  the  same  in  both  cases.  The  damages  are  the  price  of 
the  goods.  The  party  cannot  have  two  actions  for  one  breach 
of  a  single  contract,  and  the  contract  is  no  more  broken  after 
the  credit  expires  than  it  was  the  moment  that  the  bill  or  note 
was  wrongfully  withheld." 

So  in  a  case  in  Pennsylvania,!  it  was  charged  at  the  trial, 


•  Thompson  tut.  Alger,  18  Met.,  428. 

t  Stanton  w.  Small,  a  Sandf.  8.  0.  B.,  280.  So,  too,  in  Ohio,  MoNanghten  e*. 
Casally,  4  McLean,  581 ;  though  in  this  case  it  is  said  a  portion  of  the  property  was 
ready  to  be  delivered. 

|  Mussen  vs.  Price,  4  East,  147 ;  Dntton  •#.  Solomonson,  8  Bos.  &  Pull.,  662 ;  Hos- 
kins  •#.  Dupervy,  9  East,  498 ;  Hatohinson  «*.  Beed,  8  Camp.,  829 ;  Loring  vs.  Gur- 
ney,  6  Pick.,  16 ;  Hnnnemen  w.  Inhabitants  of  Grafton,  10  Met.,  464. 

$  Henna  tw.  Mills,  21  Wend.,  90.    In  the  English  eases  nothing  is  said  as  to  the 
amount  whioh  the  plaintiff  is  entitled  to  recover.    In  the  case  of  Hatohinson  w.  Beed, 
the  plaintiff,  though  without  disootaion,  was  permitted  to  take  a  verdict  for  the  prioe% 
of  the  goods. 

|  Binehart  w.  Olwine,  6  Watts.  &  Berg.,  157. 
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that  where  goods  are  sold  on  credit,  the  vendee  to  give  his  note, 
which  he  refuses  to  do  after  the  goods  are  delivered,  suit  may 
be  brought  for  a  breach  of  the  contract  before  the  expiration  of 
the  credit,  in  which  case  the  measure  of  damages  is  the  price 
of  the  goods.  It  was  insisted  that  the  Jneasure  of  damages  was 
the  injury  actually  sustained  by  not  receiving  any  security  for 
the  goods.    But  the  direction  was  held  right.* 

An  effort  has  been  made  in  many  cases  by  the  purchaser  to 
relieve  himself  from  the  contract  of  sale  before  the  time  fixed 
for  performance,  by  giving  notice  that  he  would  not  be  ready  to 
complete  the  agreement,  and  in  these  cases  it  has  been  insisted 
that  the  damages  should  be  estimated  as  at  the  time  of  giving 
notice ;  but  the  English  courts  have  justly  denied  the  right  of 
either  party  to  rescind  the  agreement ;  and  have  adhered  to  the 
day  of  the  breach  as  the  period  for  estimating  the  damages. 

In  an  action  of  assumpsit  by  plaintiff  against  defendant  for 
not  accepting  a  quantity  of  wheat  which  the  plaintiff,  early  in 
January,  1839,  contracted  to  sell  to  the  defendant,  to  be  deliv- 
ered at  Birmingham,  as  soon  as  vessels  could  be  obtained  for 
the  carriage  thereof,  the  defendant  gave  notice,  on  the  26th 
of  January,  that  he  would  not  accept  the  wheat  if  delivered— 
wheat  having  then  fallen  in  price.  It  was  at  that  time  on  its 
way  to  Birmingham,  and  on  its  arrival  was  offered  to  the 
defendant ;  but  he  refused  to  take  it.  On  the  trial  it  was  con- 
tended that  the  measure  of  damages  was  the  difference  between 
the  contract  price  and  the  price  on  the  26th  of  January,  when 
notice  was  given.    But,  on  argument,  the  Exchequer  held  that 


*  In  a  somewhat  similar  case,  the  same  rale  was  laid  down  in  Connecticut;  the 
defendant  promised  the  plaintiff  to  give  a  note  immediately  for  one  hundred  dollar*, 
payable  in  sixty  days.  On  refusal  to  give  the  note,  and  before  the  expiration  of  the 
sixty  days,  salt  was  brought ;  and  it  was  insisted  that  the  plaintiff  could  only  recover 
nominal  damages.  But  the  Court  held  the  plaintiff  entitled  to  recover  the  full  amount 
of  the  note,  saying,  "  The  plaintiff  oan  have  no  other  action  than  upon  this  special 
contract ;  and  it  is  very  obvious  that  in  some  action  and  at  some  time,  he  is  entitled  to 
recover  the  actual  damage  sustained,  one  hundred  dollars,  which  the  defendant  prom- 
ised to  pay.  The  special  promise  of  the  defendant  to  give  his  note,  was  as  effectually 
broken  when  the  action  was  commenced,  as  it  was  after  the  expiration  of  the  sixty 
days ;  and  if  the  plaintiff  recover  nominal  damages  now,  we  do  not  Bee  but  he  will  be 
debarred  from  a  recovery  of  his  actual  damages  hereafter;  because,  if  he  sues  again, 
he  oan  only  sue  for  the  same  breach  of  promise,  in  the  same  form  of  action,  and  in  the 
aame  manner  of  declaring  as  he  is  now  doing.  The  second  action  would  be  for  the 
same  cause  of  action  as  the  first,  and  must  so  appear  to  be  from  the  record  iteeUL"— 
Stoddard  vs.  Mix,  14  Conn.,  12. 
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the  true  role  was  the  difference  between  the  contract  price  and 
that  on  the  day  when  it  was  offered  at  Birmingham ;  and  they 
relied  on  the  case  of  Leigh  vs.  Pattersoti.* 

So  in  another  case,f  which  was  an  action  of  assumpsit  for 
not  accepting  certain  railway  shares,  the  contract  of  sale  was 
made  on  the  26th  of  August,  1840 ;  on  the  7th  of  September, 
the  defendant  refused  to  take  them.  On  the  15th  the  plaintiff 
re-sold  the  shares  at  a  loss  of  £161  from  the  price  agreed  on ; 
and  the  jury,  under  the  charge  of  the  judge,  found  a  verdict  for 
this  amount  The  defendant  on  a  motion  for  a  new  trial,  insis- 
ted that  the  damages  should  have  been  calculated  only  to  the 
7th  of  September,  when  the  defendant  declared  off.  But  Al- 
derson  B.,  said,  "  the  damages  are  to  be  calculated  at  the  dif- 
ference between  the  contract  price  and  the  price  to  be  obtained 
within  a  reasonable  time  after  the  breach  of  contract ;  and  it  was 
for  the  jury  to  say  what  was  such  reasonable  time.'9 

So  where  a  person  had  contracted  for  a  certain  quantity  of 
oil,  it  was  held,  that  in  an  action  for  not  accepting  and  paying 
for  the  oil,  the  proper  measure  of  damages  was  the  difference 
between  the  price  he  had  contracted  to  pay  for  the  oil,  and  the 
market  price  at  the  time  when  the  contract  was  broken.^: 

The  same  question  that  we  have  heretofore  discussed  in  re- 
gard to  notes  and  bills  of  exchange  when  made  in  one  country 
and  put  in  suit  in  another,  may  arise  in  regard  to  sales,  and  in 
such  a  case  it  has  been  held  in  New-York,  that  when  goods 
have  been  purchased  in  England,  and  the  vendee  is  sued  here 
for  the  price,  the  creditor  can  recover  the  price  at  the  par  of 
exchange  only.§ 

In  a  late  case)  it  was  held  in  Massachusetts,  that  where  the 
defendant  had  agreed  to  deliver  a  certificate  of  ten  shares  of 
the  corporate  stock  of  a  certain  manufacturing  company,  whose 
capital  was  to  be  one  hundred  thousand  dollars,  divided  into 
not  more  than  200  shares ;  and  instead  thereof  made  a  tender 
of  a  certificate  of  ten  shares  of  the  stock  of  the  company,  of 
which  only  thirty-four  thousand  dollars  were  paid,  divided 


*  Fhilpotte  ve.  Evans,  5  Mees.  A  Wels.  B.,  475.    Supra,  268. 

f  Stewart  «i.  Cauty,  8  Mees.  A  Web.  B.,  160. 

X  Boonnaa  «t .  Nash,  9  Bar.  A  C,  H5. 

S  Supra,  287. 

|  D yer  «.  Bich,  1  Met,  180. 
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into  seventy  shares ;  that  the  measure  of  damages  was  the 
value  of  ten  shares  in  the  fall  capital  stock,  if  it  had  been  made 
np  at  the  time  stipulated,  and  the  company  had  then  been 
ready  in  good  faith  to  operate  upon  the  capital,  pursuant  to 
their  charter. 

We  come  next  to  the  subject  of  warranties.  The  contract 
of  sale  may  be  complied  with  on  the  part  of  the  vendor,  so  far 
that  delivery  may  have  been  made,  but  the  article  may  still  not 
satisfy  the  warranties,  either  express  or  implied,  that  have 
been  made  at  the  time  of  the  sale ;  and  in  this  case,  the  rule 
of  damages  is  now  to  be  investigated.  We  for  the  present  as- 
sume that  no  fraud  enters  into  the  transaction,  inasmuch  as  in 
that  case  we  shall  presently  see  different  rules  apply,  and,  more* 
over,  it  transfers  the  subject  of  compensation  in  a  great  degree 
to  the  discretion  of  the  jury.  It  will  be  noticed  that,  in  one 
branch  of  the  question  which  we  now  proceed  to  examine,  the 
rights  and  liabilities  of  the  parties  concerned  are  often  identi- 
cal with  those  of  principal  and  surely ;  but  reserving  for  sepa- 
rate inquiry  that  subject  in  its  more  extended  form,  we  shall 
confine  ourselves  at  present  to  the  examination  of  warranties 
as  contained  in  sales. 

In  cases  of  executory  contracts,  or  contracts  to  deliver  a  spe- 
cific article,  if  on  delivery  they  prove  not  to  satisfy  the  agree- 
ment, the  plaintiff,  as  we  have  seen,  is  not  bound  to  retain  the 
articles,  but  he  may  return  them  within  a  reasonable  time.*  So 
it  was  originally  held  in  regard  to  chattels  sold  with  warranty, 
that  if  they  did  not  answer  the  agreement,  the  plaintiff  had  his 
election  of  two  remedies :  he  might  either  return  the  article 
and  recover  the  price  paid ;  or  he  might  sell  the  article,  and  re- 
cover damages  in  an  action  on  the  warranty. 

The  better  opinion,  however,  seems  now  to  be,  that  where 
there  is  no  fraud  and  no  agreement  to  return,  the  vendee  can- 
not, at  his  own  option,  rescind  the  contract,  but  has  only  an  ac- 
tion on  the  warranty  .f 

*  Freeman  «i .  date,  8  Barb.  S.  G.  B.,  424. 

f  In  England  the  cases  were  considered,  in  Street  w.  Hay,  2  Barn.  A  Ado!.,  456; 
and  though  the  cause  was  not  decided  on  this  ground,  strong  opinions  to  the  effect 
were  expressed.  See,  also,  in  the  -State  of  New  York.  Voorhees  w.  Earl,  2  Hill,  288. 
So  in  Vermont,  a  warranty  and  breach  of  it  will  only  entitle  the  vendee  to  recover 
damages  for  the  breach,  and  not  authorise  him  to  rescind  and  recover  back  the  consid- 
eration money.  West  w.  Cutting,  19  Verm.,  686.  Thornton  «*,  Wynn,  12  Wheat.,  188. 
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So  in  New-York  it  has  been  said  in  a  case,  of  simple  war- 
ranty, there  being  no  provision  in  the  contract  for  the  return  of  the 
articles,  that  the  title  to  the  property  becomes  vested  in  the  vendee 
as  soon  as  delivered,  and  he  can  only  recover  for  the  difference 
in  value  between  it  as  it  is  in  fact,  and  as  it  ought  to  have 
been.* 

This  fluctuation  of  judicial  opinion  has  produced  a  corre- 
sponding variety  of  decisions  as  to  the  measure  of  relief.  It 
seems  originally  to  have  been  held,  that  the  measure  of  dama- 
ges in  these  cases  was  the  difference  between  the  price  paid 
and  actual  value ;  but  it  is  now  well  settled,  that  the  rule  is  the 
difference  between  the  actual  value,  and  the  value  that  the 
article  would  have  possessed  if  it  had  conformed  to  the  war- 
ranty, the  price  paid  being  mere  evidence  of  that  value. 

In  an  early  case,f  Mr.  J.  Buller,  discussing  the  question 
whether  money  had  and  received  would  lie  on  an  executed  con- 
tract, said :  u  In  a  late  case  before  me,  on  a  warranty  of  a  pair 
of  horses  to  Dr.  Compton,  that  they  were  five  years  old,  when 
in  fact  they  turned  out  to  be  only  four,  I  held  that,  as  the 
plaintiff  had  not  rescinded  the  contract,  he  could  only  recover 
damages;  and  then  the  question  was,  what  was  the  differ- 
ence of  the  value  of  horses  of  four  or  five  years  old." 

In  a  subsequent  case,j:  it  was  insisted  that  the  plaintiff  should 
have  returned  the  animal  which  had  been  warranted  sound ; 
but  in  another  case,§  an  action  being  brought  on  the  warranty 
of  a  horse  sold  by  the  defendant  to  the  plaintiff  for  £20,  the 
warranty  and  the  unsoundness  being  proved,  the  jury  was  di- 
rected that  if  the  horse  was  kept,  the  verdict  ought  tobefor  the 
difference  between  the  value  and  the  price  pond.    The  jnry,  how- 

As  to  the  difference  taken  between  sales  with  warranty,  and  executory  contracts  where 
the  chattels  may  generally  be  returned  as  soon  as  they  are  found  not  to  satisfy  the  con- 
tract, see  Gompertz  w.  Dentz,  2  Cr.  A  Mees.,  907 ;  Fatteshall  w.  Tranter,  8  Ad.  & 
HI.,  108 ;  Thornton  w.  Wynn,  12  Wheat.,  198.  In  Maryland  the  right  of  resoision  is 
maintained ;  Franklin  vs.  Long,  7  Gill.  A  J.,  407.  In  Alabama,  fraud  and  breach  of 
warranty  are  still  held  to  give  an  equal  right  to  rescind.  So  the  offer  to  return  in  a 
reasonable  time  after  the  breach  of  a  warranty  by  the  vendor,  or  the  discovery  of  a 
fraud  practised  by  him  will  be  as  effectual  to  rescind  the  contract  as  if  the  offer  had 
been  aooepted.  Burnett  vs.  Stanton,  2  A.  B.,  181.  In  Pennsylvania,  also,  supra,  872. 
See,  also,  infra,  as  to  right  of  resoision  in  cases  of  fraud. 

*  Freeman  vs.  Clute,  8  Barb.  S.  C.  B.,  424. 

t  Towers  vs.  Barrett,  1  Term.  Bep.,  188,  (1786). 

X  Fielder  vs.  Starkin,  1  H.  Bl.,  17,  (1788). 

I  Caswell  vs.  Coare,  1  Taunt.,  686,  (1809). 
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ever,  contrary  to  this  direction,  found  for  the  plaintiff  £30  10*. : 
£20  for  the  horse,  and  10  guineas  for  its  keep.  The  defendant 
moved  for  a  new  trial;  and  the  verdict  was  reduced  to  £20,  the 
plaintiff  undertaking  to  deliver  back  the  horse,  free  of  any  ex- 
pense for  Us  keep. 

The  rule  of  damages  here  laid  down,  is  the  difference  be- 
tween the  sum  paid  and  the  actual  value  of  the  chattel,  as 
proved  to  be  deteriorated  by  the  defect  warranted  against ;  but 
as  I  have  already  said,  this  is  no  longer  the  law.  In  another 
case,*  in  an  action  of  assumpsit,  on  a  warranty  of  soundness  in 
a  horse,  Lord  Eldon  spoke  of  the  difference  between  the  value 
of  the  article  warranted  and  its  actual  value  when  sold,  as  the 
measure  of  damages ;  but  the  case  did  not  turn  on  this  point 
Recently,  however,  the  precise  subject  has  been  considered,  and 
this  rule  finally  adopted. 

It  was  also  an  action  brought  for  the  breach  of  a  warranty .f 
The  plaintiff  had  bought  a  horse  of  the  defendant  for  £45,  war- 
ranted sound.  The  plaintiff  had  sold  the  horse  with  warranty 
to  one  Collins  for  £55  ;  Collins  returned  the  horse  as  unsound ; 
and  the  plaintiff  was  obliged  to  repay  the  £55,  and  the  animal 
was  sold  for  £17  15*.  The  plaintiff  claimed,  the  difference  be- 
tween that  sum  and  £45,  the  price  paid ;  the  expense  of  bring- 
ing the  horse  to  London ;  his  keep  from  the  time  of  purchase  to 
the  sale  as  unsound ;  the  £10  paid  to  Collins ;  £1  15  for  an  ex- 
amination of  the  veterinary  college ;  and  £1 15  for  opinion  of 
counsel.  Lord  Denman,  C.  J.,  at  the  trial  of  the  cause  said, 
"  As  the  warranty  and  the  unsoundness  are  admitted  on  the 
record,  the  only  question  is  the  amount  of  the  damages.  I  am 
of  opinion  that  the  amount  of  damages  is  what  the  horse  would 
be  worth  if  sounds  deducting  the  price  it  sold  for  after  the  dis- 
covery of  the  unsoundness,  and  I  think  the  price  at  which  it  was 
sold  to  the  plaintiff  is  not  conclusive  as  toils  value,  though  I 
think  it  very  strong  evidence.  The  fair  value  of  the  horse,  if 
sound,  is  the  measure  of  damages,  and  the  sum  the  plaintiff 
gave  is  only  the  evidence  of  the  value.9'  He  refused  to  allow 
the  £10  paid  Collins,  because  there  was  no  evidence  that  the 
horse  was  worth  more  than  the  plaintiff  gave  for  it.  The  ex- 
pense of  bringing  the  horse  to  London,  and  of  keeping  him 

*  Curtis  «#.  Ha&nay,  8  Esp.,  82,  (1800). 

t  Glare  «#.  Maynard,  7  Car.  A  Payne  741,  (1887). 
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there  was  also  allowed.  The  court  was  moved  for  a  new  trial 
as  to  the  £10  paid  Collins ;  but  they  refused  to  disturb  the  ver- 
dict, saying  that  this  claim  in  substance  amounted  to  a  claim 
of  compensation  for  the  loss  of  a  good  bargain,  which  could  not 
be  allowed  as  damages  in  such  an  action.* 

In  addition  to  the  remuneration  thus  given,  the  plaintiff  is 
entitled  to  recover  the  expences  of  keeping  the  animal  for  such 
a  reasonable  time  as  may  be  necessary  to  sell  him  to  the  best  ad- 
vantage.f  Mr.  J.  Littledale  said,  in  the  case  first  cited,  "  a  con- 
trary doctrine  very  generally  prevailed,*  but  he  thought  the 
plaintiff  was  entitled  to  recover  the  expences  of  keeping  for  so 
long  a  time  as  might  reasonably  be  occupied  in  endeavoring  to 
sell  the  horse  to  the  best  advantage." 

The  principle  that  it  is  the  value  and  not  the  price  which 
governs  the  compensation,  has  been  recognized  by  the  courts 
of  this  country.  In  a  case  in  New  York,  J  assumpsit  was  brought 
on  a  warranty  that  120  barrels  of  flour  were  superfine  flour,  of 
good  quality.  The  price  paid  was  $9  50  per  barrel :  60  barrels 
were  defective.  The  defendant's  counsel  insisted  that  the  mea- 
sure of  damages  was  the  difference  in  value  between  the  60 
barrels  when  sold,  and  the  value  of  superfine  flour;  but  Willard, 
C.  Judge,  held  at  the  trial,  that  the  plaintiffs  were  entitled  to 
recover  back  the  balance  of  the  whole  purchase  money  paid  for 
the  60  barrels,  with  interest,  crediting  the  amount  realized  by 
them  from  their  sale  at  auction.  On  a  motion  for  a  new 
trial,  Co  wen,  J.,  said,  "  Regarding  this  case  as  one  of  simple 
warranty  without  fraud,  the  measure  of  damages  adopted  at 
the  trial  was  wrong.  It  should  have  been  the  difference  be- 
tween the  value  of  the  sixty  harvels  at  the  time  of  the  sale,  con- 
sidered as  good  superfine  flour,  and  the  value  of  the  inferior 
article  sold.  The  purchaser  is  entitled  to  have  the  article  made 
equal  in  quality  to  what  the  warranty  assured  it  to  be."  A 
new  trial  was  granted. 

*  From  the  report  of  this  ease  in  the  King's  Bench,  6  Adol.  A  FJlis,  519,  it  ap- 
pears that  a  question  arose  as  to  the  sufficiency  of  the  declaration.  The  plaintiff  in- 
sisted that  the  £10  should  be  allowed  as  expences,  if  not  as  profit.  Bat  to  cover  this, 
the  court  said  there  was  no  adequate  allegation.  See,  also,  Cox  vs.  Walker,  in  notes 
to  this  cose. 

t  McKenzie  vs.  Ilancook,  Ryan  A  Moody,  486,  (1826) ;  Chesterman  vs.  Lamb,  2 
Adol.  &  Ellis,  189,  (1884) ;  and  Ellis  vs.  Chinnock,  7  Car.  &  Payne,  169,  (1885). 

X  Voorhees  et  al.  ft.  Earl  et  ah,  2  Hill,  288. 
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The  question  has  been  still  more  distinctly  decided  by  the 
same  court  in  another  case.*  Gruman  sued  Gary  on  a  warranty 
of  soundness  in  a  horse ;  the  price  paid  was  $90,  and  the  breach 
was  a  disease  of  the  eyes.  The  defendant  insisted  that  the 
proper  measure  of  damages  was  the  difference  between  the 
real  value  of  the  horse,  if  sound,  and  his  value  with  the  defect 
complained  of.  The  court  below,  however,  decided  that  the 
measure  of  damages  was  the  difference  between  the  price  paid 
and  the  value  with  the  defect.  A  verdict  being  found  in  con- 
formity to  this  charge,  on  exception  and  writ  of  error,  it  was 
said  by  the  Supreme  Court : 

M  The  court  below  erred  in  laying  down  the  rale  of  damagea.  The  war- 
ranty cannot  be  satisfied,  except  by  paying  to  the  vendee  such  sum  as,  together 
with  the  cash  value  of  the  defective  article,  shall  amount  to  what  it  w6uld 
have  been  worth  if  the  defect  had  not  existed.  *  *  The  rule,  undoubtedly, 
is,  that  the  agreed  price  is  strong  evidence  of  the  actual  value ;  and  this  should 
never  be  departed  from  unless  it  be  clear  that  such  value  was  more  or  less 
than  the  sum  at  which  the  parties  fixed  it  *  *  It  is  impossible  to  say,  nor 
have  we  the  right  to  inquire,  whether  the  real  value  of  the  horse  in  question, 
supposing  him  to  have  been  sound,  would  have  turned  out  to  be  more  or  less 
than  the  $90  paid.  Suppose  the  jury  thought,  with  one  witness  whom  the 
court  allowed  to  state  such  value  for  another  purpose,  that  it  was  not  more 
than  980,  the  plaintiff  then  recovered  ten  dollars,  not  on  account  of  the  defect, 
but  because  he  had  been  deficient  in  care  or  sound  judgment  as  a  purchaser. 
On  the  other  hand,  had  the  horse  been  actually  worth  $100,  the  defendant 
would  have  been  relieved  from  the  payment  of  the  ten  dollars,  because  he  had 
.  made  a  mistake  of  value  against  himself.  The  cause  might  thus  have  turned 
on  a  question  entirely  collateral  to  the  truth  of  the  warranty."  And  a  new 
trial  was  granted. 

And  so  the  law  has  been  recently  declared  in  Vermont  ;f 
and  in  Alabama  \%  in  Virginia  also  ;§  and  so  in  Louisiana.) 

From  these  cases  the  result  is,  that  in  an  action  brought  on 
a  warranty,  the  true  measure  of  damages  is  the  difference  be- 

*  Cary  vs.  (*ru     »n,  4  Hill,  625,  (1848),  per  Cowen,  J. 

t  Woodward  et.  ihaoher,  21  Verm.,  680. 

%  Marshall  v$.  Wood,  16  Ala,,  806. 

%  On  a  warranty  of  soundness  in  an  animal,  the  measure  of  damage  is  the  difier- 
enoe  between  the  value  of  the  animal  sound  as  warranted,  and  his  value  at  the  time  of 
the  sale,  in  the  condition  in  which  he  really  was.  And  the  price  at  which  the  animal 
was  sold  is  the  proper  evidence  of  value  he  would  have  had  at  that  time,  if  he  had 
been  sound  to  the  extent  of  the  warranty.    Thornton  vt.  Thompson,  4  Gratten,  121. 

|  Slaughter  w.  McBae,  8  La.  Ann.  B.,  455. 
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tween  the  value  which  the  thing  sold  would  have  had  at  the 
time  of  the  sale,  if  it  had  been  sound  or  corresponding  to  the 
warranty,  and  its  actual  value  with  the  defect ;  that  the  price 
is  very  strong  but  not  conclusive  evidence  of  the  value  at  the 
period  first  named  ;  and  that  the  plaintiff  is  entitled  to  recover 
his  expences  for  keeping  the  article  during  such  time  as  is  rea- 
sonable for  its  advantageous  sale.  Mr.  Chancellor  Kent*  seems 
to  prefer  the  rule  as  laid  down  in  Curtis  vs.  Hcmnay,  cited 
above,  on  the  ground  of  its  being  in  harmony  with  the  measure 
of  damages  on  the  covenant  of  warranty  in  the  sale  of  land. 
But  it  is  proper  to  notice  that  the  doctrine  settled  is  in  analogy 
to  the  principle  in  another  class  of  cases.  It  has  been  laid  down 
as  a  general  rule,f  in  regard  to  actions  for  non-performance  of 
contracts  (other  than  conveyances  of  lands),  that  the  party 
ready  to  perform  may  recover  damages  to  the  extent  of  his  in- 
jury, and  that  the  price  agreed  to  be  paid  on  actual  perform- 
ance, is  not  the  measure  of  damages.  This  also  seems  the  rule 
in  Pennsylvania,  where  in  the  case  of  sale  by  sample,  in  an  ac- 
tion on  the  implied  representation  or  warranty,  the  measure 
is  held  to  be  the  difference  between  the  value  of  the  articles 
delivered  and  the  commodity  sold.j:  The  rule  which  we  have 
been  considering  does  not  at  all  apply  where  fraud  intervenes. 
In  such  case,  as  we  shall  presently  more  folly  see,  the  contract 
can  be  rescinded,  the  thing  returned,  and  the  price  paid  re- 
covered back,  or  the  party  defrauded  may  stand  to  the  bargain 
and  recover  damages  for  the  fraud  .§ 

There  is  sometimes  a  warranty  of  quantity,  either  expressed 
or  implied,  and  in  that  case  the  purchaser  is  entitled  to  have  the 
article  made  equal  in  quantity  to  what  the  warranty  declared 
it  to  be,  but  not  to  be  remunerated  for  injury  remotely  result- 
ing from  the  deficiency.) 

The  rights  of  the  parties  in  a  case  of  warranty  are  not,  how- 
ever, always  presented  in  the  simple  form  that  we  have  just 
been  considering.    The  vendee  in  some  instances,  confiding  in 

*  Comm.,  Vol.  II.,  480,  in  notes. 

t  Shannon  w.  Comstock,  21  Wendell,  457. 

%  Borrekin  w.  Bevana,  8  Bawle,  28. 

%  Campbell  w.  Fleming,  1  Ad.  &  El.,  40 ;  2  Kent  Com.,  480.  VooThees  vt.  Eari, 
2  Hill,  288.  Putnam  w.  Wise,  1  Hill,  284,  where  the  doctrine  la  considered  at  length 
in  a  learned  note. 

|  Voorhees  w.  Earl,  2  Hill,  288 ;  Hargoua  v$.  Ablon,  8  Denio,  406. 
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the  warranty,  is  subjected  to  indirect  or  consequential  loss. 
And  the  recovery  of  such  consequential  loss  will  depend  on  the 
general  principles  which  we  have  heretofore  examined.  So 
where  a  slave  was  sold  with  warranty  of  soundness,  and  two 
months  afterwards  he -received  a  gun  shot  wound  and  died,  and 
it  was  proved  that  he  had  labored  under  a  chronic  affection  of 
the  lungs  at  the  time  of  the  sale,  and  but  for  that  disease  the 
wound  would  not  have  proved  mortal ;  it  was  held,  notwith- 
standing, that  the  vendor  was  only  liable  for  the  diminution  of 
his  value  at  the  time  of  the  sale  in  consequence  of  the  disease, 
and  not  for  the  combined,  consequences  of  the  wound  and  the 
disease.* 

But  the  vendor  may  be  liable  for  the  expences  of  litiga- 
gation  incurred  in  consequence  of  his  warranty.  It  seems  when 
the  chattel  has  been  sold  a  second  time  by  the  vendee,  relying 
on  the  original  warranty,  and  he  is  prosecuted  by  the  second 
vendee,  and  recovery  had,  the  first  vendor,  if  duly  notified  of 
the  claim,  and  it  is  not  unnecessarily  resisted,  is  liable  for  the 
whole  amount  of  the  damages  and  costs  recovered  against  the 
first  vendee  by  the  second  vendee,  as  well  as  his  costs  of  defence. 
So  in  an  action  on  the  warranty  of  a  horse,  the  defendant 
had  sold  the  horse  to  the  plaintiff  with  warranty,  and  the  plain- 
tiff had  re-sold  with  warranty  to  one  Dowling.  Dowling  sued 
the  plaintiff,  and  recovered  the  price  of  the  horse  with  £88  costs. 
The  plaintiff  had  given  the  defendant  notice  of  Bowling's  ac- 
tion. This  action  was  brought  for  the  price  of  the  horse  and 
the  costs,  and  the  plaintiff  had  a  verdict  for  the  whole  amount 
On  a  motion  for  a  new  trial,  and  to  set  aside  the  verdict  as  to 
the  costs  of  Cowling's  action,  it  was  urged  that,  if  the  horse  was 
unsound,  the  plaintiff  had  incurred  this  expence  needlessly,  and 
in  his  own  wrong.  But  the  rule  was  refused,  the  court  saying, 
"  that  as  the  plaintiff  received  no  directions  from  the  defendant 
to  give  up  the  cause,  the  costs  were  a  part  of  the  damages 
which  the  plaintiff  had  sustained."! 

•  Marshall  tw.  Gantt,  15  Ala.,  682. 

i  Lewis  «t.  Peake,  7  Taunt.,  152;  bat  it  has  been  Binoe  held  that  notice  is  not 
conclusive.  The  same  question  was  presented  in  Wright  w.  Chamberlain,  7  Scott, 
598,  and  it  "  being  found  that  the  plaintiff,  before  he  defended  the  action  brought 
against  him,  might  have  ascertained,  by  a  reasonable  examination  of  the  horse,  that  it 
was  not  sound,"  the  court  said  that  the  defence  was  a  rash  one,  and  the  plaintiff  not 
entitled  to  oharge  the  defendant "  with  the  oosts  of  such  improvident  defence."    And 
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We  shall  see  when  we  come  to  examine  the  subject  of  prin- 
cipal and  surety  in  its  more  extended  aspect,  that  it  has  been 
frequently  held  that  the  party,  though  holding  a  warranty,  de- 
fends the  suit  at  his  peril,  and  that,  if  it  appear  to  have  been 
unnecessarily  defended,  the  expence  will  be  charged  on  him. 
The  only  effect  of  notice  is  to  shift  the  burthen  of  proof.  If 
no  notice  be  given,  the  warrantee  will  be  held  to  proof  of 
the  propriety  of  the  litigation.  If  such  notice  has  been  given, 
the  original  warrantor  will  be  obliged  to  prove  that  the  expence 
was  unnecessarily  incurred. 

Where  the  defendants  had  sold  the  plaintiff  a  picture,  war? 
ranted  to  be  painted  by  Claude,  but  in  fact  not  painted  by  him ; 
and  the  plaintiff  sold  it  to  a  third  party  with  like  warranty  ;  and 
the  second  vendee  sued  the  plaintiff  on  the  warranty,  and  re- 
covered damages  and  costs, — it  was  held  that  if  the  sale  was  a 
bond  fide  sale,  the  plaintiff  could  recover  the  co9ts  paid  the  sub- 
vendee,  and  also  the  costs  of  his  own  defence ;  nothing  is  said 
in  the  case  of  notice,  or  the  propriety  of  the  litigation  * 

The  same  questions  which  we  are  now  considering,  are  some- 
times presented  where  the  warranty,  instead  of  referring  to  the 
quality  of  the  article,  is  one  of  title.  The  result  of  the  older 
English  authorities  is,  that  by  the  law  of  England  there  is  no 
warranty  of  title  in  the  actual  contract  of  sale  any  more  than 
there  is  of  quality,  and  so  it  has  recently  been  held  in  a  case 
in  the  Court  of  Exchequer,  f  But  according  to  the  Soman 
law,:):  and  in  France§  and  Scotland,  and  generally  in  the  United 
States,  there  is  always  an  implied  contract  that  the  vendor  has 
a  right  to  dispose  of  the  subject  which  he  sells.  In  an  action 
(on  the  case))  on  the  warranty  of  title  implied  in  the  sale  of  a 
horse,  Blasdale  bought  the  horse  of  Babcock,  but  was  after- 
wards sued  by  Snow,  in  trover  for  the  animal :  he  gave  notice 
to  the  defendant  of  the  suit,  and  judgment  was  obtained  against 
him  for  the  value  of  the  horse,  with  costs.    It  was  held  at  tho 


in  Penley  vs.  Watts,  7  Mees.  A  Wels.,  609,  this  case  is  spoken  of  as  reconsidering  that 
of  Lewis  «*.  Feake. 

•  Pennell  «#.  Woodbnrn,  7  Car.  &  P.,  117. 

i  Morley  w.  Attenborough,  8  Exchequer  B.,  500 ;  where  the  English  cases  are 
examined. 

X  Domat,  Book  L,  Tit.  2,  $  2,  Art.  8. 

S  Code  Civil,  Ch.  4,  ft  1,  Art.  1608. 

|  Blasdale  w.  Babcock,  1  J.  B.,  517. 
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trial  that  the  judgment  was  strong,  but  not  conclusive  evi- 
dence of  Snow's  title,  and  that  if  not  rebutted,  the  measure  of 
damages  was  the  amount  of  the  recovery  against  Blasdale  in 
the  other  action,  (verdict  and  costs).  And  this  was  held  right 
by  the  Supreme  Court  of  New  York. 

In  an  action  (of  assumpsit)  under  somewhat  different  cir- 
cumstances,* the  plaintiff  bought  a  horse  of  the  defendant  for 
$55,  cash,  and  another  hor6e  valued  at  $85,  in  all  $140 ;  the 
plaintiff  sold  the  horse  to  one  Milligan,  and  shortly  after,  one 
Gordon  replevied  the  horse  of  Milligan,  and  recovered  judg- 
ment, $72  82  for  damages,  and  $33  95  costs,  which  were  paid 
by  Milligan ;  Milligan,  also,  paid  the  costs  of  his  own  defence, 
lie  plaintiff  then  settled  with  Milligan  amicably,  and  claimed 
of  the  defendant  the  original  amount  paid  by  him,  and  also  the 
damages  and  costs  paid  by  Milligan  and  repaid  by  the  plaintiff 
to  him.  The  cause  was  referred ;  and  the  defendant  insisted 
that  the  measure  of  damages  was  the  price  of  the  horse,  with 
the  interest  thereof,  deducting  his  services  since  the  sale  to  the 
plaintiff,  and  that  the  plaintiff  was  not  entitled  to  recover  the 
costs  and  expences  in  the  replevin  suit  of  Gordon.  On  a  mo- 
tion to  set  aside  the  report,  the  court  held  that  the  referees 
should  have  allowed  the  plaintiff  the  price  paid  the  defendant 
ibr  the  horse,  and  interest,  together  with  the  costs  which  he  be* 
came  liable  to  pay  Gordon,  in  the  suit  brought  to  establish  his 
title ;  and  the  expences  paid  by  Milligan  in  his  own  defence 
were  disallowed. 

It  may  be  proper  to  observe  that  the  court  here  appears  to 
have  lost  sight  of  the  principle  laid  down  in  the  cases  already 
cited,  that  the  recovery  should  be  estimated,  not  by  the  price 
paid,  but  by  the  real  value.  If  this  rule  is  true  in  regard  to  a 
warranty  of  soundness,  there  seems  no  reason  why  it  should 
not  apply  to  a  warranty  of  title. 

In  a  casef  where  the  defendant  had  sold  the  plaintiff  certain 
merchandise,  called  in  the  bill  of  parcels  scarlet  cuttings,  in- 
tended for  the  China  market,  which  turned  out  not  to  be  so, 
Lord  Ellenborough  held  that  such  a  description  implied  a  war- 
ranty that  they  were  the  article  named,  and  charged  that  the 

*  Armstrong  w.  Percy,  5  Wend.,  585. 
t  Bridge  w.  Wain,  1  Stark.,  504. 
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plaintiff  was  entitled  to  recover  such  a  sum  as  he  would  have 
received  had  the  warranty  been  true  with  reference  to  the  China 
market ;  the  value  to  be  recovered  being  the  value  which  the 
plaintiff  would  have  received  had  the  defendant  faithfully  per- 
formed his  contract. 

It  has  been  held  in  Massachusetts,*  that  where  a  warranty 
is  given  that  the  endorsements  on  a  note  are  genuine,  and  they 
prove  to  be  forged,  "  the  measure  of  damages  will  be  the  dif- 
ference between  the  amount  of  the  note  and  its  actual  value, 
whatever  that  may  be."  But  I  apprehend  in  practice  it  will  be 
found  that,  unless  the  evidence  in  regard  to  a  note  place  the 
solvency  of  its  maker  beyond  doubt,  it  is  almost  impossible  to 
prove  its  value  with  any  tolerable  degree  of  accuracy. 

It  has  been  decided  in  the  same  State  in  an  action  of  assump- 
sit, brought  on  a  warranty  of  an  endorsement  as  genuine,  that 
the  plaintiff  was  entitled  to  recover  as  part  of  his  damages  the 
costs  incurred  by  him  in  an  unsuccessful  suit  against  the  sup- 
posed endorser,  if  the  plaintiff  commenced  the  suit  in  good 
faith,  not  knowing  that  the  signature  was  forged,  and  gave  the 
warrantor  seasonable  notice  of  the  pendency  of  the  suit,  and 
requested  him  to  furnish  evidence  of  the  genuineness  of  the 
signature ;  and  the  court  held  that  the  rule  established  in  ac- 
tions for  a  breach  of  the  covenant  of  warranty  in  the  convey- 
ance of  real  estate,  must  govern  the  case.f 

We  have  thus  far  considered  the  subject  without  any  admix- 
ture of  fraud.  Where  that  occurs  the  rights  of  the  parties  are 
altered.  If  the  vendor  of  a  chattel  make  fraudulent  represen- 
tations in  regard  to  the  value  of  the  property,  or  is  otherwise 
guilty  of  fraud  in  making  or  performing  the  contract,  to  the  in- 
jury of  the  vendee,  the  latter  has  his  election  of  remedies ;  he 

*  Coolidge  w.  Brighara,  1  Met.,  547. 

t  Coolidge  w.  Brigham,  5  Met,  68 ;  Swett  vs.  Patrick,  8  Fairfield,  9.  In  Alaba- 
ma, it  is  held  that,  in  an  action  by  the  vendee  of  personal  property  against  the  vendor, 
upon  a  warranty  of  title,  a  judgment  againat  the  vendee,  at  the  instance  of  a  third 
person,  claiming  to  be  the  rightful  owner,  of  which  suit  the  vendor  had  no  notice,  ia 
not  evidence  to  prove  that  the  title  of  the  latter  was  defective.  Bat  it  seems  that  such 
judgment  is  admissible  to  prove  the  amount  of  damages  recovered,  and  is  conclusive 
of  the  validity  of  the  vendor's  title,  if  it  was  obtained  without  fraud  or  collusion,  upon 
notice  given  to  him  of  the  pendency  of  the  action.  And  the  measure  of  damages  in 
an.  action  for  a  breach  of  a  warranty  of  title  on  the  sale  of  personal  property,  cannot 
exceed  the  damages  sustained  by  the  vendee.    Sail  w.  Light's  Ex'ra,  4  A.  B.,  700. 
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may  stand  to  his  bargain  even  after  he  has  discovered  the  fraud, 
and  recover  damages  on  account  of  it,  or  he  may  rescind  the 
contract  and  recover  back  what  he  has  paid ;  or  again,  he  may 
wait  till  the  vendor  bring  his  action,  and  then  recover  the 
damages  he  has  sustained  by  the  fraudulent  act* 

And  in  a  case  of  this  kind  where  on  a  contract  to  give  per- 
sonal property  at  specified  prices  for  land,  the  contract  having 
been  part  performed,  but  the  land  not  being  conveyed  in  con- 
sequence of  the  defendants  fraud,  it  was  held  that  the  plaintiff, 
in  an  action  to  recover  the  value  of  the  property  delivered  by 
him,  was  not  limited  to  the  prices  specified  in  the  contract,  but 
could  recover  its  true  value,  f 

In  Louisiana,  in  an  action  of  restitution  brought  to  rescind 
the  sale  of  a  slave  which  had  been  fraudulently  warranted  sound, 
the  plaintiff  was  allowed  to  recover  the  price  paid  with  interest 
from  the  date  of  sale,  and  expenses  incurred  in  medical  treat- 
ment4 

In  the  same  State,  the  code  provides  that  when  the  seller  knowB 
of  the  vice  of  tbe  thing  sold  and  omits  to  declare  it,  an  action 
of  restitution  may  be  brought.  In  such  an  action  brought  on 
account  of  the  vice  of  running  away  in  a  slave,  the  plaintiff 
can  only  recover  such  damages  as  would  at  the  time  of  defend* 
ant's  refusal  to  restore  the  price  have  indemnified  him ;  that  is, 
the  price  with  interest,  the  expence  of  advertising  the  runaway, 
and  the  costs  of  the  act  of  sale.  Counsel  fees  in  the  restitutory 
action  cannot  be  recovered.    They  are  too  remote.§ 

*  2  Kent's  Com.,  6th  ed.,  480.  Weston  vs.  Downea,  Douglass,  28 ;  Towers  ts. 
Barrett,  1  T.  B.,  183;  Payne  vs.  Whale,  7  East,  274;  King  vs.  Barton,  7  East,  481; 
Cormack  vs.  Gillis,  id.,  480 ;  Whitney  vs.  Allaire,  4  Denio,  554.  Vide  supra,  as  to  cases 
in  Alabama,  290,  note,  and  also  296. 

t  Camp  vs.  Pulver,  5  Denio,  48. 

X  Johnson  vs.  Johnson,  2  La.  Ann.  B.T  67.  The  -whole  subject  of  warranties  is 
governed  in  that  State  by  a  provision  of  the  Code,  Art.  2482,  which  applies  also  to 
evictions,  and  the  buyer  is  entitled  to  recover : 

1.  "The  restitution  of  the  price ; 

2.  "  That  of  the  fruits  or  revenues  when  he  is  obliged  to  return  them  to  the  ow- 
ner who  has  evicted  him ; 

8.  "  All  the  costs  occasioned  either  by  the  suit  in  warranty  on  the  part  of  the 
buyer,  or  by  that  brought  by  the  original  plaintiff. 

4.  "In  fine,  the  damages,  where  he  has  suffered  any,  besides  the  price  that  he  has 
paid."    But  what  are  the  damages  ?    See  Tear  vs.  Williams,  2  La.  Ann.  B.,  868. 

$  Stewart  vs.  Bowles,  8  La.  Ann.  B.,  464.  See,  also,  Peterson  vs.  Burns,  8  La. 
Ann.  B ,  656. 
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The  modern  writers  of  the  civil  law  famish  us  with  bat 
little  assistance  on  the  questions  which  we  have  considered  in 
tliis  chapter.  Even  the  masterly  treatises  of  Pothier,  and  the 
profound  commentary  of  his  favorite  author,  Molineeus  or 
Dumoulin,  on  this  subject,  are  rather  to  be  referred  to  for  the 
purpose  of  philosophical  speculation,  than  as  authorities  for  our 
guidance.*  The  total  diversity  of  our  forms  of  action,  togeth- 
er with  the  far  greater  arbitrary  discretion  exercised  in  the 
matter  of  damages  by  the  civil  law  and  those  systems  which 
adhere  to  its  teaching,  render  its  authors  on  this  subject  of 
comparatively  little  value  to  us. 

The  following  is  one  of  many  instances  put  by  Molineeus  : 
c5  Venditor  fundi  veldomds,  recepto  pretio,  fuitprimum  in 
mora  tradendi :  unde  damnatws  adfructus  vel  mercedes  mores 
et  in  id  quod  extrinsecus  emptoris  6b  earn  moram  interfuii ; 
quod  probatum  fuit  ascender e  ad  ducenta,  quo  solvit,  re  tradir 
ta,  sedpostea  evincitur  et  emptor  mutio  magis  extrinsecus  dam- 
nificatur  :  Utrum  in  estimations  et  interesse  evictionis  debeant 
in  duplo  computari  ilia  ducenta  6b  prwteritam  moram  non  trch 
dendi  soluta  t"    §  90. 

Here  beyond  the  direct  loss  sustained  by  the  delay,  extrin- 
sic damage  is  allowed. 

The  arbitrary  discretion  of  the  tribunal  which  has  cogniz- 
ance of  the  cause,  is  clearly  stated  by  him  in  the  following 
language  :  "  TJtsi  inter  meroatores  et  neqotiatoresfrumentum 
certo  die  et  loco,  puta,  tali  portu  promissum  sit,  pro  tempore 
et  loco  prcevidebantj  contrahentes  creditoris  interesse  et  eum 
alioquin  damna  passurum,et  tamen  debitor  per  moram  vd  wH- 
pam  etiam  circa  dolum  malwmfefeUiU  Ipsa  enim  cequitas  et 
communis  commerciorum  utUitas  et  fides  hoc  casu  exigit,  non 
solum  estimationem  quanti  plurimi  si  qua  sit,  sed  etiam  ex- 
trinsecum  interesse  (verumtamen  propinqu/um  et  efficax  pre* 
start)  quod  etiam  jura  aperte  vclunt  dum  hoc  casufaciunt  actio- 
nem arbitrariam  ut  videlicet  deturfudicijudicaturo  arbi&rium 


•  Pothier,  "Contrat  de  Vente,"  Part  II.,  eh.  I.,  sect.  1,  art.  5,  $  79,  et  seq.,  and 
sect.  2,  art.  viii.,  §  150,  et  seq. 

Pothier's  "  Contract  of  Sale,"  translated  by  L.  8.  Gushing.  Pothier  allow*  the  buyer 
the  expcnce  of  the  contract,  the  fees  paid  to  the  head  landlord,  expence  of  journeys  to 
see  the  property,  waggoners  sent  to  fetch  it,  $  69  and  70,  and  the  rise  in  price  of  the 
article,  even  where  there  has  been  a  subsequent  fall,  is  expressly  given  by  $  76. 
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et  potestas  non  solum  super  principal*  et  estimation*  guanU 
phirimi,  qua  videturpars  rei,  sed  etiam  super  adjudication*  et 
taxaMone  hvjus  interesse."    §  97. 

A  large  portion  of  this  treatise  is  occupied  with  the  subject 
of  eviction,  of  which,  as  applied  to  real  estate,  I  have  already 
spoken.  The  phrase  is  also  used  by  the  civil  law,  where  the 
title  to  personal  property  fails ;  and  here  we  shall  see  that  the 
limit  of  recovery,  is  not  as  in  regard  to  land,  the  price  paid, 
but  the  value  of  the  article  at  the  time  of  sale.  Molinaeus 
thus  discusses  the  case  of  eviction  of  a  slave,  who,  after  be 
ing  long  serviceable  to  the  purchaser,  is  finally  taken  from 
him  in  advanced  age,  by  title  paramount ;  and  he  well  holds 
that  the  price  would  not  be  the  just  measure  of  damage  against 
the  seller  in  such  a  case.  Turn  cum  non  vender etur  res  soli  nee 
perpetuo  durabilis,  sed  gum  ultra  eertum  tempus  vivere  et  usui 
esse  non  posset,  eertum  est  non  esse  actum  nee  cogitaium  ut 
frui  te  habere  liceret  perpetuo,  sed  solum  ad  tempus  vita*,  quod 
verieimiMter  prcsvisum  et  eBstimatumfuit  et  ad  verisimHem  dur 
rationem  magus  vel  minus  dejmibwm  pretium.  Igitur  hoc  oasu 
pretium  conventum  non  est  pretium  perpetuo*  dura&ionis,  et 
fruitionis  vita  verisimiliter  expenses  et  appreciate.  Cum  ergo 
toto  fere  tempore  vtice  prcevisae  fructus  sit  emptor,  nee  per 
evictionem  absit  nisi  modicum  etfere  inutile  tempus,  non  potest 
totum  pretium  repetere  cum  intus  habeattotumfere  commodum 
etfrtwtumpr<Bviswfrwtioms  et  usus.    %  127.* 


*  I  ha  'e  gone  over  Dumoulin's  Treatise,  De  eo  quod  interest,  (Caroli  Molina!  Open 
Omnia,  Pansiis,  1681,  vol.  8,  428),  bat  without  finding  much  of  practical  value. 

It  is  a  commentary  on  the  code,  Be  SententUs  qua  pro  eo  quod  interest  proferuntur  ; 
Cod :  lib.  vii.,  tit  xlvii.  The  leading  clause  in  which  is,  Sandmus  itaque  in  omnibus 
casibus  qui  certam  hdbent  quantUatem  vel  naturam,  vektt  in  vendiUonibus  et  looationibus 
et  omnibus  contracUbus,  hoe  quod  interest  dupli  quantUatem  minims  excedere. 

A  great  portion  of  this  treatise  is  now  entirely  valueless.  Thus,  no  small  part  of 
it  is  occupied  with  laborious  discussions  of  the  true  definition  of  the  term  interest 
interesse  extrinseeum,  intereese  communis,  interesse  conventum  et  non  conventum,  $  16; 
and  a  variety  of  questions  growing  out  of  the  terms  of  the  law  commented  on ;  as  quid 
sit  illtid  simphsm  ad  quod  interesse  singulars  refeHur  et  duplatvr;  qui  sint  casus  etrU 
et  qui  inoerti.    f  20. 

No  small  portion  of  it  is  devoted  to  refuting  other  glossators  and  discutants  of 
similar  questions,  thus :  "  Ex  quibus  apparet  Curt,  attorum  seripta  neglectum,  et  per- 
fundoria  transcurrise,  et  novam  hone  opinionem  ex  capite  propria  fabrieasse  ;  "  $  28 ;  and 
again,  "  Jacobus,  autem,  Jienal,  in  suo  confusaneo  ds  his  traetaUb.  jactat  se  novam  opin- 
ionem of  ere,  sed  inani  protiaxe  ineptcs  verbositatis  fumo,  nihil  enim  prorsus  novi  adfsrt, 
sed  post  multam  inanem  elocutionem  in  Bart:  et  communem  opinionem  esse  revolvU,  et 
nihil  addit  nisi  quod  eonfusionsm  auget."  %  29. 
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Hubkrtjs,  another  very  eminent  master  of  the  modern  civil 
law,  after  defining  Damages  according  to  the  Civil  Law,  to 
be  nothing  other  than  the  profit  lost,  or  the  injury  sustain* 
ed,  "  cBStimatio  dcmni  ittati  et  lucri  cessantis"  declares  the 
subject  to  be  controlled  by  these  three  rules :  Firsts  that  taken 
from  the  Code  which  we  have  elsewhere  considered,  that  in  re- 
gard to  things  certain,  the  compensation  shall  not  exceed  the 
douMe.  Second,  that  the  direct,  and  not  the  remote  results  are 
to  be  accounted  for,  subject,  however,  to  the  provision  that,  in 
cases  of  fraud,  all  damage  sustained  is  to  be  made  good ;  and 
Third,  that  in  estimating  injury,  the  general  opinion,  or  in  re- 
gard to  things  vendible  the  market  value,  and  not  the  particu- 
lar estimate  of  the  injured  party  is  to  govern.  But  it  is  doing 
injustice  to  the  clear  brevity  of  the  original  to  attempt  a  transla- 
tion.— I.  In  casflyus  certis,  ubi  de  speciebus  vel  qwrntitatibue 
defovtiis  agitwr,  turn  potest  excedere  duphem :  I.  m  C.  de  Sent. 
quae  pro  eo  quod  int.  II.  Lucrum  oportet  circa  rem  ipsam  con- 
sistat,  m  eaque  tit  radicatum,  ut  DD.  loquuabwr,  non/oris  ache- 
twins  aut  fortmtum  :  I.  21,  §  3,  de  act.  empt.  Detrimenta 
tamen  omnia  prcestemtttr  si  dolus  intervener^ ;  aliter  qucmti 
mdnoris:  I.  13,  pr.  d.  t.  de  act.  empt.,  1. 19,  §  1,  loeati.  HI. 
Lucri  etdcwvni  ratio  exjudicio  communis  non  affections  pecu- 
Uari  vrdbwr ;  namhcBcin,  phwntasia  Tiominum  consistit,  cujue 
cestimatio  wutta  est:  I.  33,  ad  L.  Aqwil.* 

He  then  proceeds  to  illustrate  these  rules.    A  party  who  had 

'»      ■  ■  ■  ■         1 '      ■     ■    ■  ■    ■  ..I  ..I.,      I,     n ,i  ■ .  . 

It  contains,  also,  much  discussion  on  the  subject  of  evictions,  of  the  Hipulatio  du~ 
fl<Bi  and  the  remote  damages  due  in  case  of  negligence.  It  is  curious  throughout,  re- 
plete with  the  learning  of  that  age,  and  with  a  vigor  and  subtlety  which  would  do 
credit  to  any  age,  but  of  little  practical  utility  to  us. 

No  one  can  fail,  in  turning  to  the  treatises  of  the  great  masters  of  the  civil  law,  to 
perceive  how  much  they  are  benefited  by  the  superior  harmony  and  logic  of  their 
system.  Unembarrassed  by  any  conflict  of  legal  and  equitable  jurisdictions,  unper- 
plexed  by  forms  of  action,  relieved  from  a  great  portion  of  our  distinctions  between 
real  and  personal  property,  and  thus  emancipated  from  a  multitude  of  futile  techni- 
calities which  have  no  bearing  whatever  on  the  rights  of  parties,  their  discussions 
have  a  clearness,  an  order,  and  a  scientific  precision,  that  it  is  in  vain  to  hope  for  under 
our  incongruous  system. 

But  on  the  other  hand  we  are  not  without  compensation.  We  search  in  vain  in 
the  pages  of  these  writers,  for  the  accurate  practical  teaching  of  our  law ;  and  we  sadly 
miss  the  sharp  analysis  of  actually  occurring  cases,  which  gives  so  muoh  interest  and 
value  to  the  great  body  of  our  jurisprudence,  making  it,  instead  of  a  mere  repository 
of  theoretical  discussions,  a  faithful  portraiture  of  the  actual  wants,  interests,  and  pas- 
sions of  mankind. 

*  Huber.  Pr»l.  Jar.,  I.,  405,  %  17. 
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let  a  certain  pottery  to  another  was  unable  to  perform  his  agree- 
ment. The  hirer  proved  that  he  could  have  made  in  a  year 
(the  term  is  not  stated),  a  thousand  florins,  and  recovered  that 
amount.  But,  says  the  author,  he  should  only  have  had  judgment 
for  300  florins,  because  the  annual  rent  of  the  farm  was  150  flor- 
ins : — Quod  erat simplvm,  et  contractus  locationis  est  certus,  id 
est  carta  quantitatis  /  tales  autem  dwplum  egredi  nonpossunt: 
gum  regula*  exclaims  Huberus,  incredibtte  est  quam  vvlgo  iq- 
nota  visa  est  /* 

In  illustration  of  the  second  rule,  he  states  this  case :  Hypoly- 
tus  ab  Amen  had  purchased  certain  turf  pits,  with  an  agree- 
ment that  the  seller  should  give  him  the  right  of  way  through  a 
certain  ditch,  requisite  to  remove  his  turfs.  After  the  sale,  how- 
ever, the  purchaser  found  that  the  seller  had  intentionally  {per 
dolum),  left  a  strip  of  earth  between  him  and  the  ditch,  so  that 
he  could  not  use  it.  The  plaintiff  proved  that  at  the  time  of  the 
obstruction  he  could  daily  make  forty  florins ;  but  that  after- 
wards prices  had  fallen  to  20  florins,  at  which  he  had  been 
obliged  to  sell  his  turf.  Condemnatus  est  venditor  in  id  quod 
emptoris  interesset.  Gum  ad  taxationem  ejus  quod  interest  pre- 
ventum  esset,  the  plaintiff  claimed  this  sum,  viz.,  the  price  at  40 
florins,  which  greatly  exceeded  twice  the  purchase  money  of  the 
whole  land.  But  for  the  defence  it  was  contended,  1.  That  the 
alleged  price  of  turf  was  extraordinary.  2.  The  injury  was  not 
sufficiently  direct,  for  the  plaintiff  might  have  gone  round 
through  the  land  of  other  parties,  or  he  could  have  thrown  a 
bridge  over  the  obstacle,  and  thus  transported  his  turf.  3.  That 
the  buyer  had  an  offer  of  32  florins,  which  he  had  refused ;  and 
that  consequently  the  seller  was  not  liable,  unless  perhaps  for  the 
expense  of  the  bridge  that  the  buyer  might  have  made,  and  the 
transportation  of  the  turf  over  it.  Huberus  thus  answers  these 
arguments  :  1.  The  price  was  the  common  one,  and  at  all  events 
the  objection  was  inadmissible  in  a  case  like  this  of  fraud. — 
Proeterea  per  dolum  hie prateoctus  excludebatur.  2.  The  objec- 
tion came  too  late,  because  the  seller  was  already  condemned  to 
respond  in  damages.  As  to  the  bridge,  it  was  not  to  be  requir- 
ed that  this  idea  should  have  suggested  itself  to  the  buyer,  nor 
was  he  bound  to  resort  to  such  an  expedient  in  case  of  fraud. 


•  Vol.  III.,  88. 
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8.  The  buyer  was  not  bound  to  receive  32  florins  for  his  turf 
at  a  time  when  he  could  sell  them  for  40.  But  the  cause  was 
decided  on  the  basis  of  the  offer  of  32  florins ;  and  Huberus 
seems  to  deplore  the  arbitrary  control  exercised  by  the  courts 
over  the  subject  of  compensation.  "  Qucmquam  juris  igitwr 
rationes,  pro  triumphante  (the  plaintiff)  militate  viderentiw, 
tamen  ut  est  Jtujus  rei  praxis  valde  lubrica  et  tantrum  non  arbir 
tircuria,  factum  est  ut  venditor  vise  ultra  quern  obtulerat  sit  con- 
demriaJbusP* 

It  might  be  curious,  if  our  space  permitted,  to  compare  the 
decision  here  made  with  what  it  would  be  in  a  similar  case,  say 
a  conveyance  with  a  covenant  of  right  of  way,  according  to  our 
jurisprudence. 

Among  the  more  recent  writers  on  the  modern  civil  law, 
we  find  the  same  absence  of  any  definite  rule  of  which  I  have 
already  complained. 

Domat  says,f  the  seller  who  fails  to  deliver,  must  pay  the 
damages  caused  by  his  default,  according  to  the  circumstances 
of  the  case.  Thus,  he  who  contracts  to  deliver  any  article  of 
merchandise,  the  price  of  which  rises  at  the  time  and  place 
fixed  for  delivery,  must  pay  the  actual  value  at  such  time  and 
place,  as  well  on  account  of  the  profit  that  the  purchaser  would 
have  made  by  re-selling  them  there,  as  on  account  of  the  loss 
that  he  sustains,  by  being  obliged  to  purchase  other  articles  at 
a  price  exceeding  that  of  his  bargain. 

So,  he  says  that  the  purchaser  would  be  entitled  to  his  ex- 
pen  ces  actually  incurred  on  coming  to  receive  the  article  which 
was  to  have  been  delivered  ;  but  that  remote  and  unforeseen 
consequences  are  not  to  be  taken  into  consideration.  Thus,  for 
instance,  if  the  seller,  failing  to  deliver  the  commodity  at  the 
time  and  place  fixed  on,  the  purchaser  has  been  unable  to 

•  Huberus  Prnl.  Juris.,  Vol.  III.,  88  et  89,  §  80  to  86. 

t  Contrst  de  Vente,  Loix  Civiles,  lav.  1,  tit.  2,  sec.  2,  §27.  "  Le  vendeur  qui  est 
en  demeure  de  delivrer,  doit  ies  dommages  et  intlrdta  qn'  aura  causes  le  retardement 
selon  l'etat  dee  ohoses  et  les  drcoDstanoes.  *  *  Ainsi  celui  qui  devoit  delivrer  a  un 
certain  jour,  dans  un  certain  lieu,  du  bled,  du  vin,  et  d'autros  denrees  done  le  prix  se 
trouve  augments  au  jour  et  au  lieu  ou  la  delivranoe  devait  6tre  faite,  doit  a  1  acheteur 
la  valeur  presents  du  jour  et  du  lieu,  pour  le  profit  qu'il  aurait  fait  en  les  y  revendant, 
ou  pour  le  perte  qu'il  souffre  si  pour  son  usage  il  est  oblige*  d'en  aoheter  d'autres  a  ce 
prix  qui  exedde  celui  de  la  vente."  Troplong,  in  his  masterly  treatise  D*  1*  VenU, 
complains  of  the  looseness  of  Domat  on  the  subject  of  the  measure  of  damages ;  but 
the  difficulty  appears  to  me  rather  to  be  in  the  system  than  in  the  author. 
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• 

transport  them  to  another  place,  where  he  could  sell  them  at  an 
advance ;  or,  if,  by  reason  of  the  non-delivery  of  the  article, 
he  has  been  obliged  to  send  off  his  workmen,  and  to  stop  some 
work  of  which  the  cessation  causes  him  considerable  injury, — 
the  seller  will  not  be  considered  liable,  neither  for  the  profit 
lost,  nor  the  injury  sustained,  for  these  consequences  are  not 
to  be  imputed  to  the  default  of  delivery,  but  result  from  the 
arrangements  of  a  higher  power,  and  accidental  circumstances 
which  no  one  can  control.* 


•  Cont  de  Vent©,  Iiv.  I.,  tit.  2,  sec.  2,  $  18 :  "  Dana  le  m6me  cm  ladapenee  qu'au- 
rait  fait*  l'aeheteur,  pour  venir  reoevoir  et  poor  transporter  lea  grains  achates,  et  lea 
autres  suite*  immediate*  qu'on  doit  natureliement  attendre  du  retardement.  Mais  on 
ne  doit  paa  Itendre  lea  dommage*  et  intlrcts  aux  suites  plus  eloigners  et  imprevues, 
qui  sont  plutot  un  effet  eitaaordinaire  de  quelque  evenement  et  de  quelque  conjono- 
ture  que  fait  naitre  1'ordre  divin,  que  du  retardement  de  la  delivranoe.  Ainsi,  par  ex- 
emple,  ai  le  vendeur  ne  dllivrant  pas  au  jour  et  au  lieu  dee  grains  qu'il  a  vendus, 
l'acheteur  a  manqul,  par  le  do&ut  de  la  delivrance,  de  fair©  un  transport  et  un  oom- 
meroe  de  ces  grains  dans  un  autre  lieu  ou  il  aurait  pu  les  vendre  encore  plus  cher  que 
dans  le  lieu  ou  la  delivrance  devoit  etre  faite,  ou  si,  faute  d'avoir  ces  grains,  il  a  (M 
oblige"  de  renvoyer  des  ouvrien,  et  de  faire  cesser  un  ouvrage  dont  l'interruption  lni 
oauae  un  dommage  considerable,  le  vendeur  ne  sera  tenu,  ni  de  ce  gain  manque*  ni  de 
oe  dommage  inoouru,  qui  ne  sont  pas  tant  des  suites  qu'on  puisae  imputer  au  retarde- 
ment de  la  delivrance,  que  des  effets  de  1'ordre  divin,  et  des  oas  fortuits  dont  personne 
ne  doit  repondre." 


CHAPTER  XI. 

THE  MEASURE  OP  DAMAGES  IN  ACTIONS  GROWING  OUT  OF 
THE  CONTRACT  OF  PRINCIPAL  AND  SURETY. 


Various  contracts  of  suretyship—Bights  resulting  from  implied  promise — Express 
promise  to  do  a  particular  act— Express  promise  to  indemnify  and  save  harmless 
— As  a  general  rule,  the  surety  cannot  make  any  claim  against  hifl  principal  until 
he  has  actually  paid  the  debt— Exception  where  the  party  contracts  to  do  a  par- 
ticular thing— The  measure  of  damages  as  affected  by  the  mode  of  payment— 
when  made  in  land  or  property  other  than  money— when  in  securities— What 
oxpenoes  or  costs  the  surety  can  recover  against  the  principal — Measure  of  dam- 
ages as  between  surety  and  co-surety— as  between  lessee  and  sub-lessee. 


The  contract  of  suretyship  is  one  of  very  frequent  occurrence, 
arising  sometimes  by  implication  of  law,  as  between  the  parties 
to  negotiable  paper,  or  debtors  and  their  bail ;  at  others  created 
by  express  agreements  of  guarantee.  These  again  sometimes 
take  the  form  of  indemnities  and  contracts  to  save  harmless, 
and  at  others  assnme  the  more  binding  shape  of  express  con- 
tracts to  do  the  particular  thing  in  question  ;  in  which  last 
case,  indeed,  the  peculiar  relation  of  principal  and  surety  often 
ceases  to  exist.* 

The  questions  that  present  themselves,  as  between  the  prin- 
cipal debtor  and  the  party  who  has  assumed  for  him  the  obliga- 
tions of  a  surety,  relate  to  the  circumstances  which  entitle  the 
latter  to  call  for  re-payment  of  any  sum  he  may  have  been 
obliged  to  pay  for  him ;  the  mode  of  that  payment ;  and  the 
collateral  expenses,  legal  or  otherwise,  of  which  he  can  demand 
reimbursement. 

•  "In  ancient  times,"  said  BuBer,  J.,  in  Touasaint  w.  Martinant,  2 T.  B.,  100, 
"  no  action  could  be  maintained  at  tow,  where  a  surety  had  paid  the  debt  of  his  prin- 
cipal. Now,  why  does  the  law  raise  such  a  promise!  because  there  is  no  security 
given  by  the  party.  But  if  the  party  choose  to  take  a  security,  there  is  no  occasion  ftw 
the  law  to  raise  a  promise." 
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These  questions  are  sometimes  presented  in  actions  by  sure- 
ties against  their  principals,  sometimes  in  suits  against  the 
sureties  themselves ;  and  though  the  law  generally  tends  to  fa- 
vor the  surety,  still,  so  far  as  the  construction  of  the  contract  is 
concerned,  no  difference  is  made  as  to  the  manner  in  which  the 
case  is  presented. 

There  is  another  class  of  cases  of  a  mixed  character,  where 
actions  are  brought  against  sureties  for  sheriffs,  constables,  or 
•other  public  officers.  As  these  cases  involve  as  well  the  duty  of 
the  principal  as  the  contract  of  the  surety,  we  shall  defer  their 
consideration  till  we  come  to  examine  actions  against  public 
officers.*  We  shall  for  the  present  confine  ourselves  to  the  li- 
abilities of  principal  and  surety  as  arising  out  of  private  contract 

Let  us  first  bear  in  mind  the  clear  distinction  that  exists  be- 
tween two  classes  of  cases,  falling  under  the  general  head.  "It 
is  the  distinction  between  an  affirmative  covenant  for  a  speci- 
fic thing ;  and  one  of  indemnity  against  damage  by  reason  of 
the  non-performance  of  the  thing  specified.  The  object  of  both 
may  be  to  save  the  covenantee  from  damages,  but  their  legal 
consequences  are  essentially  different."f 

It  is  a  general  rule  that  a  surety  for  the  payment  of  money 
cannot  call  on  his  principal  until  he  has  paid  the  debt.  So  it 
was  early  held  by  Lord  Mansfield,  in  regard  to  a  surety  in  a 
bond  ;  "  till  damnified,"  said  his  lordship,  "  which  he  could  not 
be  till  he  had  been  called  upon  and  had  paid,  he  could  not  bring 
an  action." %  And  so  it  has  been  held  in  New  York,  where  the 
surety  had  been  sued  and  charged  in  execution,  that  not  having 
paid  the  debt,  and  having  no  promise  to  indemnify  him,  he  could 
not  recover  against  his  principal. §  For  this  a  technical  reason 
also  exists ;  the  only  action  that  can  be  maintained  in  such  case 
is  assumpsit  for  money  paid,  which,  of  course,  will  not  lie  until 
money  or  its  equivalent  is  paid. 

Where,  however,  the  6urety  holds  an  express  promise  to  in- 
demnify and  save  him  harmless,  there  he  can  maintain  an  action 
without  having  paid  the  debt ;  and  we  shall  presently  examine 


•  Port,  Ch.  xxi. 

t  Gilbert  w.  Wiman,  1  Comstock,  550. 

X  Taylor  w.  Mills,  Cowp.,  525.    Paul  vs.  Jones,  1  T.  R.,  590.    Powell  w.  Smith!  8 
J.  B.,  249.    Rodman  w.  Hedden,  10  Wend.,  498. 
6  Powell  vs.  Smith,  8  J.  B.,  249. 
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the  extent  of  compensation  allowed  for  the  injury  he  alleges  him- 
self to  have  sustained.*  But  where  the  plaintiff  holds  not  merely 
an  agreement  to  indemnify  and  save  him  harmless  against  the 
consequences  of  the  default  of  the  other,  but  an  express  promise 
to  pay  a  debt,  or  to  do  some  particular  act,  then  the  position  of  the 
parties  entirely  changes,  the  relation  of  principal  and  surety  dis- 
appears, and  it  has  been  held,  that  the  failure  to  perform  the 
act  agreed  on  gives  the  plaintiff  a  right  of  action,  even  before 
he  has  suffered  any  direct  damage  himself;  and  so  it  has  also 
been  decided  as  a  rule  of  pleading. 

Where  the  defendant  agrees  to  discharge  the  plaintiff  from 
any  bond  or  other  particular  thing,  there  the  defendant,  having 
agreed  to  do  a  particular  act,  cannot  plead  rum  danmifioatus ; 
but  where  the  condition  is  to  discharge  the  plaintiff/rwa  dam- 
age by  reason  of  any  particular  thing,  or  to  indemnify  and  save 
harmless,  there  the  damage  must  be  shown,  and  consequently 
non  damnifieatus  is  a  good  plea.f 

So  in  New-York,  where  the  plaintiff  as  lessee  of  a  term  of 
years  had  assigned  it  to  the  defendant,  who  executed  a  covenant 
to  pay  the  rent  to  the  head  landlord,  it  was  insisted  on  the  part 
of  the  defendant,  that  the  plaintiff  could  only  recover  nominal 
damages,  unless  he  showed  that  he  had  paid  the  rent ;  but  the 
court  said, "  the  covenant  is  express  and  positive  that  the  defend- 
ant will  pay  the  rent,  and  it  would  be  against  all  reason  and  jus- 
tice to  say  that  the  plaintiff  shall  himself  pay  and  advance  the 
money  before  his  right  of  action  against  the  defendant  to  re- 
cover it  arises ;"  and  the  rent  was  held  to  be  the  measure  of 

damages.^ 

So  again  in  the  same  State,  if  one,  by  bond,  guarantees  that 
a  third  party  shall  pay  a  certain  sum  of  money  by  a  given  day, 
on  demand,  the  plaintiff  must  assign  the  non-payment  of  the 

*  Rodman  w.  Hedden,  10  Wend.,  498.  The  bail  of  the  deputy  Sheriff  are  not 
liable  unless  the  Sheriff  has  been  damnified  or  made  legally  liable  in  consequence  of  the 
dereliction  of  the  deputy.  Hughes  w.  Smith,  5  John.,  168.  Bowe  w.  Biohardson,  5 
Barb.  8.  C.  B.,  885. 

t  Cutler  w.  Southern,  1  Saund.,  116,  n.  1.  Holmes  «t.  Rhodes,  1  Bos.  A  Pal.,  688. 
Hodgson  w.  Bell,  7  T.  B.,  97.  Port  w.  Jackson,  17  J.  B.,  289.  8.  G.  affirmed  in  Er- 
ror, ib.,  479.  Thomas  «*.  Allen,  1  Hill,  145.  These  two  last  cases  overrule  that  of 
Douglass  w.  Clarke,  14  J.  B.,  177. 

X  Port  e#.  Jackson,  17  J.  B.,  289.  8.  C.  in  Error,  ib.,  479.  8ee  Toussaint  w.  Mar- 
tinant,  2  T.  B.,  100.  Martin  w.  Court,  2  T.  B.,  640.  Hodgson  w.  Bell,  7  T.  B.,  97. 
Atkinson  w.  Coatsworth,  8  Mod.,  88. 
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money  by  the  third  party  as  a  breach  of  the  condition  of  the 
bond  sued  on,  bat  he  is  not  bound  to  give  any  further  evidence 
of  the  extent  of  his  damages,  the  instrument  itself  fixing  the 
amount  he  is  entitled  to  recover ;  and  it  was  so  held  against  the 
defendant,  who  insisted  that,  in  the  absence  of  such  evidence,  the 
plaintiff  could  only  recover  nominal  damages.* 

And  a  similar  decision  has  been  recently  made  in  the  English 
Exchequer.f  The  defendant  was  indebted  to  H.  D.  and  G.  B. 
in  the  sum  of  £400,  secured  by  a  promissory  note  made  by  the 
defendant,  and  by  the  plaintiff  as  the  defendant's  surety ;  and 
thereupon  the  defendant  covenanted  that  he  would  pay  H.  D. 
and  G.  B.,  the  sum  of  £400,  on  or  before  the  thirteenth  of  August 
then  next ;  breach,  non-payment  by  the  day.  On  the  trial  it 
appeared  that  the  plaintiff  had  been  notified  that  he  would  be 
held  liable  on  the  note ;  but  the  note  was  not  paid,  and  the  de- 
fendant insisted  that  the  plaintiff  was  only  entitled  to  nominal 
damages.  The  Lord  Chief  Baron  Abinger  overruled  the  objec- 
tion ;  and  the  plaintiff  had  a  verdict  for  the  note  and  interest 
On  showing  cause  why  there  should  not  be  a  new  trial,  this  was 
held  right :  Alderson,  B.,  said,  "  To  what  extent  has  the  plain- 
tiff been  injured  by  the  defendant's  default  ?  Certainly  to  the 
amount  of  the  money  that  the  defendant  ought  to  have  paid  ac- 
cording to  his  covenant ;"  and  he  likened  it  to  an  action  of  tro- 
ver for  title  deeds4 

But  I  am  obliged  to  say  that  these  decisions  appear  to  me 
somewhat  to  conflict  with  the  important  and  fundamental  rule 
which  has  been  already  stated,  that  actual  compensation  will 
not  be  given  for  merely  probable  loss.§  Nor  is  the  argument 
that  the  party  having  bound  himself  to  do  a  particular  act 
must  therefore  be  held  liable  in  the  full  amount,  of  greater 
weight.  There  is  a  multitude  of  contracts  of  the  same  charac- 
ter, to  which  no  such  doctrine  is  applied.  If,  instead  of  a  con- 
tract to  pay  a  certain  sum  of  money,  the  agreement  be  to  do 


*  Mann  tw.  Eokford's  Ex'rs,  15  Wend.,  502.    Ex  parte  Negus,  7  Wend.,  499. 

f  Loosemore  vs.  Radford,  9  Mees.  &  Wels.,  657. 

X  Upon  the  analogy  of  these  decisions  the  case  is  probably  to  be  upheld  which  I 
have  elsewhere  cited,  where  it  was  decided  that  in  an  action  brought  on  a  covenant  to 
discharge  an  existing  incumbrance,  the  plaintiff  was  entitled  to  recover  the  foil  amount 
of  the  incumbrance,  though  nothing  had  been  paid.  Lethbridge  w.  Mytton,  9  B.  & 
Ad.,  772.    Supra,  190. 

§  Supra,  58  and  282. 
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any  other  particular  act,  an  inquiry  is  indispensable  to  ascer- 
tain how  far  the  party  plaintiff  has  been  damnified  by  the 
nonfeasance.    It  is  perhaps  no  great  stretch  of  reasoning  to  say 
that  the  damages  arising  from  the  non-payment  of  money  should 
be  measured  by  the  sum  itself.    Still,  a  doubt  may  often  arise 
whether  the  party  who  holds  the  agreement  has  been  injured  to 
that  extent ;  and  this  is  well  pointed  out  by  a  very  accurate  judge, 
in  the  case  last  cited.    Parke,  B.,  said,  "The  defendant  may 
perhaps  have  an  equity,  that  the  money  he  may  pay  to  the  plain- 
tiff shall  be  applied  in  discharge  of  his  debt ;  but,  at  law,  the 
plaintiff  is  entitled  to  be  placed  in  the  same  situation,  under 
this  agreement,  as  if  he  had  paid  the  money  to  the  payees  of 
the  bill."    This  remark  of  a  very  acute  judge,  states  the  evil 
but  suggests  no  remedy.    The  law  is  thus  carried  into  execu- 
tion unattended  by  the  equity  which  should  temper  it.    It  is 
only  one  of  many  instauces  illustrating  the  inconvenience  and 
serious  hardships  that  often  flow  from  the  separation  of  the 
jurisdictions.    Either  the  plaintiff  should  only  be  allowed  to 
recover  for  actual  loss ;  or  if  the  court  proceed  upon  the  idea  of 
compelling  the  defendant  specifically  to  perform  his  promise,  it 
should  carry  the  engagement  into  full  execution,  by  applying 
the   proceeds  of  the  judgment  where  they  belong.     This  a 
court  of  law  possesses  no  power  to  do ;  and  as  it  is  incompe- 
tent to  do  complete  justice,  it  should  confine  its  remedies  ex- 
clusively to  those  cases  where  actual  injury  appeals  for  redress. 
Any  rule  by  which  actual  damages  are  given  where  no  ac- 
tual loss  is  sustained,  is  in  truth  nothing  but  an  effort  to  en- 
graft on  the  courts  of  common  law  a  species  of  specific  perfor- 
mance, irregular  and  illegitimate;   and  which  neither  their 
forms  of  procedure,  nor  the  general  arrangement  of  their  sys- 
tem, enable  them  to  exercise  without  great  danger  of  injustice 
and  abuse.    The  rule  should  bo  considered  cardinal  and  abso- 
lute, that  actual  compensation  shall  only  be  given  for  actual 
loss. 

It  appears,  upon  the  whole,  settled,  that  if  the  engagement  be 
collateral,  or  more  properly  speaking  indirect,  whether  only  im- 
plied in  law,  or  whether  it  be  an  undertaking  to  indemnify  and 
save  harmless  against  the  consequences  of  the  default,  there 
damage  to  be  recovered  must  be  proved.  And  so  it  is  held, 
whether  the  action  be  by  the  surety  against  the  principal,  or  by 
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the  creditor  against  the  surety.  In  a  case  at  Nisi  Prins  before 
Lord  EUenborongh,  on  a  bond  conditioned  to  indemnify  the  plain- 
tiff against  a  bond  given  by  him  to  a  third  party,  though  it 
did  not  appear  that  he  had  paid  it,  his  lordship  said  that  he 
did  not  see  any  measure  of  damages  except  the  penalty  of  the 
bond ;  and  the  jury  so  found.*  Bat  this  is  not  the  result  of  the  more 
recent  authorities  of  the*  courts  in  this  country.  In  an  early  case, 
the  question, "  whether  on  an  escape  the  bail  to  the  liberties  be- 
came liable  for  the  whole  penalty,  or  for  the  damages  sustained  by 
the  sheriff  by  reason  of  the  escape,"  was  raised  in  New  York,  but 
not  decided. f  But  it  was  soon  after  said  that  neither  the  sher- 
iff nor  his  assignee  could  recover  without  showing  injury  sus- 
tained, and  that  consequently,  recapture  after  the  escape,  or  a 
voluntary  return,  was  an  answer  to  a  suit  against  the  sureties 
for  the  liberties.^ 

The  subject  has  been  involved  in  some  doubt  by  various 
decisions,  which  have  confounded  the  right  of  action  with  the 
measure  of  damages,  and  both  these  questions  again  with  that 
of  the  evidence  necessary  to  prove  the  claim.  Thus  it  has  been 
sometimes  held  that  the  record  of  judgment  against  the  surely 
is  conclusive  evidence  against  his  principal,  and  fixes  the 
amount  of  recovery. 

So  in  an  action  by  the  sheriff  against  the  sureties  in  a  bond 
to  the  jail  liberties,  it  was  held  that  the  sheriff,  having  given 
notice  to  the  defendants  of  the  escape-suit  against  himself,  and 
they  having  thereupon  assumed  its  defense,  this  was  conclusive 
evidence  that  the  plaintiff  had  been  damnified  to  the  extent 
of  the  judgment§ 

So  again,  in  an  action  by  overseers  of  the  poor  on  an  order 
of  bastardy  to  recover  against  the  putative  father  the  weekly 
sum  directed  to  be  paid  for  the  maintenance  of  the  child,  the 
order  was  held  to  be  primarfacie  evidence  of  the  demand,  and 
that  it  rested  with  the  defendant  to  show  himself  exonerated 
from  the  payment,  in  order  to  avoid  the  recovery.| 


*  Wood  «*.  Wade,  9  Starkie,  168. 
t  Jensen  •*.  Hilton,  10  J.  B.,  549. 
X  Barry  w.  ICandall,  10  J.  B^  5*8. 
|  Kipp  «.  Brigham,  6  J.  B.,  168. 

|  WaUaworth  «t.  Mead,  9  J.  B.,  867.     "A  judgment  against  the  person  to  be  in- 
demnified, if  flurly  obtained,  especially  if  obtained  on  notice  to  the  irarrentor,  is  ad- 
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On  this  subject  a  few  observations  may  be  permitted.  A 
judgment  against  tbe  surety  may,  upon  the  ground  of  privity,  be 
proper  evidence  against  the  principal,  and  vice  versa}  but  it  is 
manifest  that  the  record  can  only  be  evidence  of  the  facts  which 
it  declares,  and  that  payment  is  not  one  of  these.  The  judg- 
ment, though  perhaps  conclusive  evidence  of  the  debt  being 
incurred,  is  no  proof  whatever  that  that  debt  has  been  paid,  or 
that  it  ever  will  be. 

In  a  case  in  New-York,  this  erroneous  view  of  the  subject 
was  carried  to  a  great  length ;  and  it  is  desirable  carefully  to 
notice  the  decision,  and  those  by  which  it  has  been  since  over- 
ruled ;  for  unless  we  adhere  strictly  to  the  principle  that  actual 
compensation  shall  only  be  awarded  for  actual  loss,  we  are  with- 
out any  guide  whatever  in  any  portion  of  this  branch  of  the  law. 
Suit  was  brought*  by  the  overseers  of  the  poor  against  the 
sureties  in  a  bond  given  by  the  father  of  an  illegitimate  child, 
before  its  birth,  to  save  harmless  and  indemnify  the  town 
against  all  expenses  by  reason  of  the  child.  After  the  birth, 
an  order  was  made  by  two  justices,  according  to  the  statute, 
fixing  the  amount  of  the  defendant's  liability.  It  was  insisted 
that  this  order  was  competent  evidence  against  the  defendant, 
and  that  the  town  was  not  bound  to  show  the  actual  expendi- 
ture of  the  sum  claimed ;  and  it  was  so  held  by  the  Court  of 
Errors*    Jones,  0.,  said : 

**  It  was  urged  as  the  general  rule,  applicable  to  contracts  of  Indemnify,  that 
the  party  who  is  to  be  Indemnified  cannot  maintain  an  action  on  the  contract 
against  the  indemnifier  until  he  has  been  damnified.  But  that  rule  does  not 
necessarily,  and  in  all  cases,  require  the  actual  payment  of  the  damages  or  ex- 
penses incurred  to  enable  the  party  to  sue  for  and  recover  the  indemnity. 
When  the  obligation  is  to  indemnify  against  damages  or  expenses,  and  the 
obligee  has  become  absolutely  bound  and  liable  to  pay  the  expense  or  damage 
incurred  by  the  charge,  and  his  demand  against  his  obligor  upon  the  bond  of 
indemnity,  by  reason  of  the  charge  against  himself,  is  reduced  to  a  certainty, 
it  would  surely  be  Just  and  reasonable,  and  would  violate  no  principle  of  law, 

■  ■■■  il  ■    i  I        •  m      .m..4      ..,  .1  i  in.      ■■■ii«      ii    ii  ■  ,  I     ,       ■    I 

missible  in  a  suit  against  him  on  his  contract  of  indemnity."  Clark  «t.  Car/ington,  7 
Cranch.,  $08,  828.  "  When  one  is  responsible  by  force  of  law,  or  by  contract,  for  the 
faithful  performance  of  the  duty  of  another,  a  judgment  against  that  other  for  a  failure 
in  the  performance  of  such  duty,  if  not  collusive,  is  jprimdfocU  evidence  in  a  suit 
against  the  party  so  responsible  for  the  other."  City  of  Lowell  w.  Parker,  10  Met., 
809.  See,' also,  Heard  w.  Lodge,  90  Pick.,  68.  Train  w.  Gould,  5  Pick.,  880.  Fox- 
eroft  «•.  Nevena,  4  QreenL,  78.  Hayes  w.  Beaver,  7  Green.,  287* 
*  Bookfeller  «t.  Donnelly,  8  Cowen,  828  and  689. 
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to  permit  him  to  enforce  his  own  demand  against  his  obligor  in  the  first  in- 
stance, and  before  he  satisfies  the  charge  against  himself.  It  is  an  operation 
which  avoids  circuity,  and  essentially  subserves  the  purposes  of  justice  and 
equity,  by  enabling  him  who  is  entitled  to  the  indemnity  to  obtain  the  means 
to  satisfy  the  charge  he  has  incurred  from  the  party  who  ought  to  bear  it,  and 
thereby  save  himself  the  necessity  of  an  advance  and  payment  out  of  his  own 
funds  and  estate,  which  might  be  inconvenient  and  perhaps  involve  him  in  se- 
rious embarrassments."*  ******* 
w  If  there  had  been  no  adjudication  against  the  father,  assessing  the 
amount  he  should  pay  for  the  indemnification  of  the  plaintiffs,  and  there  had 
been  no  admission  in  pleading  of  the  amount  demanded,  other  evidence  might 
have  been  necessary  to  enable  the  jury  to  assess  the  damages ;  but  the  plaintifis 
might  in  such  case  have  shown  that  the  father  had,  with  the  consent  and  con- 
currence of  his  sureties,  agreed  to  pay  a  weekly  or  monthly  sum  for  the  main- 
tenance of  the  child,  and  on  the  principle  of  the  case  of  Hays  vs.  Bryant^  have 
recovered  that  sum  for  their  indemnity  against  the  charge;  or,  as  I  apprehend, 
it  would  have  been  sufficient  for  them  to  show  what  sum  was  reasonably 
necessary  for  the  support  of  the  child,  during  the  time  it  had  been  chargeable 
to  them;  and  for  that  sum,  if  the  child  was  shown  to  have  been  provided  for 
by  their  procurement,  the  jury  would  have  been  warranted  in  giving  their  ver- 
dict Other  cases  might  be  put :  the  town,  for  example,  may  have  an  establish- 
ment upheld  by  a  common  fund,  or  supplied  by  the  contributions  of  the  inhab- 
itants in  money  or  provisions,  for  the  maintenance  and  Bupport  of  those  who 
are  chargeable  to  it,  and  where  provision  is  made  for  illegitimate  children  as 
well  as  paupers ;  or  the  infant  may  be  left  with  the  mother  by  the  overseers  of 
the  poor,  under  some  arrangement  with  her  for  a  reasonable  allowance  for  its 
support ;  or  expenses  may  be  incurred  for  its  maintenance,  which,  from  want  of 
means,  or  from  forbearance  or  other  causes,  remain  unpaid.  In  none  of  these 
supposed  cases,  each  of  which  may  occur  and  is  within  the  scope  of  probability, 
would  there  be  an  expenditure  or  actual  payment  of  money;  and  could  it  be 
pretended  that  in  any  one  of  them,  the  overseers  of  the  poor  would  be  dis- 
abled, by  that  cause,  from  recovering  a  reasonable  and  just  compensation  for 
the  maintenance  of  the  child  1  The  measure  of  damages  might,  in  some  of 
these  cases,  be  attended  with  difficulties,  which  might  sometimes  be  insuper- 
able; but  the  right  of  the  plaintifis  to  compensation  for  the  use  of  those  who 
might  have  a  claim  upon  them  for  the  maintenance  of  the  child,  and  thus  en- 
abling them  to  satisfy  the  charge,  would  be  undeniable,  and  the  difficulty  of 
the  remedy  alone  would  obstruct  it  In  the  present  case  the  overseers  of  the 
poor,  to  obviate  all  difficulties  on  that  point,  have  had  the  precaution  to  obtain 
the  further  relief  provided  by  the  act,  in  an  order  of  bastardy,  by  which  the 
weekly  contribution  of  the  reputed  father,  to  the  overseers  for  the  support  of 
the  child,  is  judicially  and  conclusively  settled  and  determined.  This  adjudi- 
cation was  in  evidence,  and,  in  my  judgment,  it  was  conclusive  upon  both  the 
father  and  his  sureties,  as  the  rule  of  damages  in  the  action  on  the  bond."} 

•  P.,  647. 

1 1  H.  SI.,  258. 

X  The  same  point  was  again  decided  in  the  People  w.  Corbett,  8  Wend.,  520.   Bat 


INDEMNITIES  AGAINST  LIABILITY.  3H 

It  will  be  observed  that  here  the  covenant  was  merely  to 
indemnify  and  save  harmless,  and  did  not  reach  to  the  extent 
of  a  promise  to  do  the  thing  in  the  first  place.  It  is  to  be  no- 
ticed, also,*  that  the  whole  scope  of  this  reasoning  is  opposed  to 
the  general  role  that  actual  compensation  will  only  be  given  for 
actual  loss,  and  cannot  be  supported  but  on  the  idea  that  a  court 
of  law  is  to  assume  the  powers  of  a  court  of  equity,  and  com- 
pel an  imperfect  kind  of  specific  performance.  If  this  doctrine 
were  maintained,  covenantors  against  incumbrances  would  be 
compelled  to  pay  before  the  incumbrance  was  discharged ;  cove- 
nantors for  quiet  enjoyment  would  be  obliged  to  pay  before 
eviction ;  and  all  parties  agreeing  to  do  a  specific  thing,  would 
be  mulcted  in  the  sum  equivalent  to  performance,  without  any 
proof  whatever  that  the  other  party  had  been  injured. 

The  doctrine  of  this  case  is,  however,  far  from  being  recog- 
nized as  law.  In  a  subsequent  case,  in  the  same  State,  on  a 
bond  "  to  save  harmless  and  indemnify  against  all  damages, 
costs,  and  charges,  to  which  the  plaintiff's  intestate  might  be  sub- 
jected, or  became  liable  for"  it  was  said  by  the  Supreme  Court, 
u  there  is  no  doubt  as  to  the  general  proposition  that  in  order 
to  recover  on  a  mere  bond  of  indemnity,  actual  damage  must 
be  shown;  if  the  indemnity  be  against  the  payment  of  money, 
the  plaintiff  must,  in  general,  prove  actual  payment,  or  that 
which  the  law  considers  equivalent  to  actual  payment ;  but  if  % 
the  indemnity  be  not  only  against  actual  damage  or  expense, 
but  also  against  any  liability  for  damages  or  expenses,  then  the 
party  need  not  wait  till  he  has  actually  paid  such  damages,  but 
his  right  of  action  is  complete  when  he  becomes  legally  liable 
for  them."  And  on  the  ground  that  the  bond,  before  the  court, 
was  against  liability,  the  plaintiff  was  allowed  to  recover."* 

In  a  very  recent  case  on  an  agreement  to  indemnify  and  save 
harmless  against  a  certain  demand,  a  judgment  having  been 
recovered  on  the  claim  in  question  against  the  plaintiff,  but 
nothing  having  been  paid  thereon,  the  case  of  Rockfeller  v. 

in  Churchill  w.  Hunt,  8  Denio,  821 ,  these  decision*  are  said  to  rest  entirely  on  the  spirit 
and  intent  of  the  statute,  "giving  these  bonds  an  effect  which  they  would  not  have  at 
common  law ;  and  it  is  there  said  to  be  for  the  same  reason  that  in  a  claim  against  the 
sheriff  on  bonds  for  the  jail  liberties,  it  is  unnecessary  to  prove  damage.  Kip  w. 
Brigham,  7  J.  R.,  168. 

♦  Chace  «t .  Hinman,  8  Wend.,  452.  Ex  parte  Negus,  Y  Wend.,  4W ;  and  Webb 
«*.  Pond,  19  Wend.,  428. 
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Donnelly  was  pronounced  "a  very  questionable"  one;  and 
judgment  was  given  for  the  defendant,  the  Court  saying,  "  This 
is  not  an  agreement  to  indemnify  against  liability,  but  it  is  the 
common  case  of  an  agreement  to  indemnify  against  the  claim 
or  demand  of  a  third  person ;  and  before  the  plaintiff  can  re- 
cover, he  must  show  that  he  has  been  damnified ;  the  mere  feci 
that  the  demand  has  changed  its  form  by  having  passed  into  a 
judgment,  is  not  enough."* 

In  a  still  more  recent  case  where  a  bond  was  given  "  to 
save  harmless  and  indemnify  the  plaintiffs  against  their  lia- 
bility as  makers  of  a  certain  note,  and  to  pay  or  cause  to  be 
paid  the  said  note,  it  was  held  that  the  plaintiffs,  though  they 
had  not  paid  the  note,  and  were  insolvent,  were  entitled  to 
recover  its  amount,  under  the  absolute  terms  of  the  covenant; 
but  that  the  plaintiffs  could  not  recover  the  costs  of  a  suit  against 
them  on  the  note ; — as  to  these  costs,  the  bond  was  declared 
purely  to  be  an  agreement  to  indemnify ;  and  the  learned  Judge 
Beardsley,  proceeded  to  say,  "  Notwithstanding  what  is  said  in 
the  case  of  Chocs  v.  Hvnman  (8  Wend.  452),  I  must  say  that  I 
am  not  aware  of  any  distinction  at  common  law  between  an  in- 
demnity against  damage  and  one  against  liability,  which  war- 
rants a  recovery  on  the  latter  on  simply  showing  die  fact  of  lia- 
bility. In  both,  as  I  think,  there  mqpt  be  evidence  of  actual 
damage  by  the  payment  of  money  or  otherwise."! 

Again,  on  a  bond  "  to  save  harmless,"  it  was  said,  "  here  is 
no  absolute  agreement  to  pay,  and  no  agreement  to  keep  the 
party  clear  from  liability,  but  merely  to  indemnify ;"  and  it  was 
held  that  in  order  to  recover,  damage,  and  that  involuntarily 
sustained,  must  be  shown.  It  was  intimated,  however,  that 
"  perhaps  after  a  suit  commenced,  and  notice  given  to  the  obli- 
gor, and  neglect  by  him  to  defend,  the  obligee  would  be  war- 
ranted in  putting  a  stop  to  the  coet8."$ 

In  a  recent  case  in  New  York,  the  whole  subject  was  recently 
considered  in  the  Court  of  Appeals.  The  covenant  was,  that  the 
plaintiff  should  not  sustain  any  damage  or  molestation  by  reason 
of  any  liability  incurred  by  his  deputy.  Judgment  had  been 
recovered  against  the  plaintiff,  but  not  paid ;  and  it  was  held 

*  Aberdeen  vt.  Hackman,  6  Hill,  884. 

t  Churchill  v.  Hunt,  8  Denio,  821. 

%  Crippen  v$,  Thompson,  6  Barb.  S.  C.  B.,  582. 
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that  be  was  not  entitled  to  recover.*  And  the  decision  of 
CTwrchitt  v.  Sunt,  has  been  approved  of,  and  its  principle  af- 
firmed, in  the  State  of  New  Jersey,  f 

These  decisions  replace  this  branch  of  the  law  on  its  proper 
basis,  and  declare  the  salutary  principle,  that  actual  compensa- 
tion can  only  be  given  for  positive  loss,  unless  it  is  evident  that 
the  parties  have  stipulated  for  a  more  extensive  remuneration. 
Where  the  agreement  is  to  pay  a  specific  sum  of  money,  or  that 
a  third  party  shall  do  it ;  then  the  suit  becomes  a  suit  in  the 
nature  of  one  for  specific  performance,  the  measure  of  damage 
is  fixed  by  the  mention  of  the  sum,  and  the  only  doubt  can  be 
whether  the  plaintiff  is  the  proper  party  to  receive  it  Where 
the  agreement  is  to  indemnify  against  liability,  the  suit  is  also 
in  the  nature  of  one  for  specific  performance.  Liability  is  a 
very  different  thing  from  payment ;  and  I  submit  that  the  lite- 
ral object  of  the  covenant  is  not  attained  unless  the  plaintiff 
may  rest  on  showing  mere  proof  of  liability,  and  is  relieved 
from  the  obligation  of  proving  damage.  The  only  way  to  re- 
lieve the  plaintiff  from  being  liable  to  be  made  to  pay  the  debt, 
is  for  the  law  to  see  to  its  extinguishment.^ 

Having  arrived  at  the  general  rule,  that  the  surety  cannot 
proceed  against  his  principal  debtor  until  he  has  paid  the  debt, 
it  still  remains  to  be  seen  what  in  judgment  of  law  is  considered 
as  payment.  The  suit  of  the  surety  against  the  principal  is  at 
common  law  an  action  of'  assumpsit,  sometimes  special,  but 
frequently  on  the  common  counts  for  money  paid  for  the  do- 


*  Gilbert  «#.  Wiman,  1  Oomstook,  660. 

t  Jeflersw.  Johnson,  1  Zabrwkie,  78.  In  Ohio,  tee  Ohio  Life  Ins.  and  Troet  Co. 
«•.  Beeder,  18  Ohio,  47. 

%  See  in  Virginia  a  suit  by  a  sheriff  on  an  indemnity  bond  against  damages  on 
levying  an  execution  upon  certain  specified  property.  Debney  «s .  Catlett,  12  Leigh, 
888  and  884.  See  in  the  same  State,  a  rait  on  an  indemnity  against  injury  to  a  mill- 
dam.    Chapman  «#.  Boss,  12  Leigh,  666. 

In  Vermont,  if  one  promise  to  indemnity  another  for  all  damage,  Ac,  which  he 
shall  incur  in  giving  up  to  the  promisor  a  certain  horse,  and  in  bringing  a  suit  against 
the  vendor  thereof  for  fraudulently  selling  a  horse  belonging  to  another,  if  he  fail 
therein ;  if  the  suit  is  brought,  and  the  plaintiff  defeated,  the  record  of  the  judgment  is 
competent  evidence  in  a  suit  against  the  promisor  founded  on  the  promise,  so  far  as  to 
show  the  bringing  and  failure  of  the  action ;  and  that,  though  no  notice  of  the  bring- 
ing of  the  suit  was  given  to  the  defendant  But  the  amount  of  damages  depends  on 
the  title  to  the  horse,  and  as  to  this  the  judgment  is  not  evidence.  Lincoln  v.  Blanch- 
ard,  17  Term.,  464. 
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fendant's  use ;  and  we  now  proceed  to  determine  what  proofs  will 
satisfy  the  allegation  of  payment.* 

It  will  be  perceived  at  once  that  this  inquiry  involves  vari- 
ous questions,  some  of  a  technical  character,  and  springing 
from  the  form  of  the  action,  others  relating  to  the  substantial 
rights  of  the  parties.  Is  the  payment  of  money  in  all  cases 
necessary  ?  Can  the  surety,  by  giving  his  bond  or  note  in  pay- 
ment of  the  original  debt,  raise  a  claim  against  the  principal  ? 
Will  the  transfer  of  land,  whether  by  mortgage  or  deed,  be 
treated  as  payment  ?  and  if  so,  at  what  value  shall  it  be  com- 
puted ?  These,  and  similar  inquiries  are  often  complicated  and 
perplexing. 

The  rule  appears  to  be  well  settled  in  this  country,  though 
far  from  being  clear  in  England,  that  the  giving  by  the  surety 
of  his  negotiable,  promissory  note,  which  is  received  not  collat- 
erally, but  as  actual  payment  of  the  original  debt,  will  be  held 
to  be  payment  as  against  the  principal  debtor,  and  that  the 
surety  may  at  once  proceed  against  him  for  the  amount  of  his 
note ;  in  other  words,  the  note  is  treated  as  money.  While  on 
the  other  hand,  it  is  also  held  that  the  giving  a  bond  will  not 
have  the  like  effect,  and  that,  until  the  payment  of  the  bond, 
the  surety  has  no  claim  against  his  principal. 

It  is  also  well  settled,  that  an  absolute  conveyance  of  the 
land,  by  the  surety,  will  be  sufficient  to  raise  a  claim  on  his 
behalf  against  the  principal  to  its  full  value,  and  that  it  will  be 
treated  as  money  paid  for  the  use  of  the  original  debtor.  An 
examination  of  the  decisions  will  best  elucidate  these  rules. 

I,n  an  early  case  in  the  King's  Bench,f  an  application  was 
made  to  discharge  the  defendant  from  custody  on  filing  com- 

*  "It  is  an  equitable  principle  of  very  general  application,"  Bays  Mr.  Chancellor 
Walworth,  in  Hunt  w .  Amidon,  4  Hill,  £-49,  "  that  where  one  person  la  in  the  situation 
of  a  mere  surety  for  another,  whether  he  became  so  by  actual  contract,  or  by  operation 
of  law,  if  he  ia  compelled  to  pay  the  debt  which  the  other  in  equity  and  justice  ought 
to  have  paid,  he  ia  entitled  to  relief  against  the  other,  who  was  in  fact  the  principal 
debtor.  And  when  courts  of  law,  a  long  time  since,  fell  in  love  with  a  part  of  the 
jurisdiction  of  the  court  of  Chancery,  and  substituted  the  equitable  remedy  of  an  ac- 
tion of  assumpsit  on  the  common  money  counts  for  the  more  dilatory  and  expensive 
proceeding  of  a  bill  in  equity,  in  certain  cases,  they  permitted  the  person  thus  standing 
in  the  situation  of  surety,  who  had  been  compelled  to  pay  money  for  the  principal 
debtor,  to  recover  it  back  again  from  the  person  who  ought  to  have  paid  it,  in  the  equi- 
table action  as  for  money  paid,  laid  out,  and  expended,  for  his  use  and  benefit." 

t  Taylor  w.  Higgins,  8  East,  169. 
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» 

mon  bail ;  and  it  appeared  that  the  defendant  being  indebted 
to  one  Creswell,  the  plaintiff  Taylor  had  given  Ores  well  a  bond 
and  warrant  of  attorney,  and  paid  him  £7  or  £8  of  costs  ;  that 
this  security  was  accepted  as  payment  and  satisfaction  of  the 
debt ;  and  it  was  contended  that  this  was  the  same  as  if  the 
debt  had  been  paid  in  money.  Bat  Lord  Ellenborongh  said, 
"  There  is  no  pretense  for  considering  the  giving  this  new  secu- 
rity as  60  much  money  paid  for  the  defendant's  use ',"  and  the 
rule  to  discharge  the  defendants  from  custody  was  made  ab- 
solute,* 

On  the  authority  of  this  case  the  same  point  has  been  de- 
cided in  New  York.f  The  plaintiffs  being  accommodation 
indorsers  for  the  defendant,  had,  on  being  sued,  executed  to 
the  holders  of  the  accommodation  paper,  on  the  15th  April, 
1807,  two  bonds,  one  payable  in  eighteen  months  and  the  other 
in  two  years,  which  bonds  had  not  been  paid.  The  plaintiffs, 
subsequently  were  discharged  under  the  insolvent  act.  The 
judge  charged  that  the  two  bonds  amounted  in  law  to  a  pay- 
ment of  the  notes,  but  the  jury  found  a  verdict  for  the  defend- 
ants. On  the  motion  for  a  new  trial,  the  court  said,  "  The 
question  is  whether  giving  a  bond,  in  discharge  of  the  liability 
of  the  plaintiffs,  is  to  be  considered  as  a  payment  in  money.  * 
*  An  obligation  to  pay  is  not  the  same  tiling  as  actual  pay- 
ment. A  bond  has  no  analogy  to  cash.  *  *  The  technical 
rule  operates  with  perfect  justice  in  this  case ;  for  the  bond  has 
not,  and  never  will  be  paid,  as  the  plaintiffs  have  since  been 
discharged  under  the  insolvent  act ;  and  if  the  money  now  de- 
manded was  to  be  recovered,  their  estate  would  receive  it  with- 
out ever  having  given  an  equivalent."  The  motion  for  a  new 
trial  was  denied. 

The  rule  laid  down  in  this  case  appears  to  be  the  same 
where  a  mortgage  is  given.  So  where  an  accommodation  in- 
dorser  gave  a  mortgage  to  secure  his  debt,  and  subsequently 
released  the  equity  of  redemption,  and  made  a  conveyance  of 
the  land,  the  case  of  Gumming  vs.  Hockley  was  cited  with  ap- 
probation ;  and  it  was  held  that  though  the  conveyance  gave  a 
right  of  action,  the  mortgage  furnished  no  basis  of  claim4 

*  No  attention  appears  to  have  been  paid  to  the  payment  of  the  costs.    This  ease 
was  sustained  in  Maxwell  w.  Jameson,  2  B.  A  Aid.,  69,  noticed  more  folly  hereafter, 
t  dimming  et  si.  vt.  Haekley,  8  Johns.  B.}  802. 
X  Ainslie  w.  Wilson,  7  Cow.,  662. 
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A  different  rule  has  been  adopted,  as  I  have  already  said, 
where  the  payment,  if  such  it  can  be  called,  is  made  by  giving 
a  note.  Where*  the  plaintiff  became  security  for  the  defend- 
ant's subscription  to  a  brewer's  benefit  club,  the  club  called  on 
the  plaintiff,  and  he  gave  his  note,  for  the  amount  of  the  sub- 
scription. On  the  trial  of  the  cause,  it  being  an  action  of  as- 
sumpsit for  money  paid,  and  the  objection  being  taken  that  the 
giving  a  note  was  no  payment,  Lord  Kenyon  held,  "  that  the 
club  having  consented  to  take  the  note  from  the  plaintiffs,  it  was 
as  payment  to  them  of  the  money  due  by  the  defendant;  and  bo 
the  action  was  maintainable."  It  is  added,  that  at  the  next 
term  a  new  trial  was  moved  for ;  but  the  court  agreeing  with 
his  lordship,  the  rule  was  refused. 

This  authority  was  much  shaken  by  a  subsequent  case.f 
It  was  an  action  for  contribution.  The  plaintiffs  and  defendants 
united  in  a  promissory  note  to  Batson  &  Co. ;  Maxwell  took  up 
the  note,  by  giving  his  own  bond  to  Batson  &  Co.  for  the 
amount.  No  money  was  paid.  On  this  state  of  facts,  Maxwell 
sued  Jameson  in  assumpsit  far  money  paid.  Bayley,  J.,  said, 
"  The  plaintiff  in  this  case  has  paid  no  money.  It  is  said,  in- 
deed, that  he  has  given  what  was  equivalent  to  it,  and  that  it 
ought  to  be  considered,  for  this  purpose,  as  money ;  and  so  it 
was  held  in  Barclay  et.  al.  vs.  Oooch.  But  in  Taylor  vs.  Hig- 
gins,  the  court,  having  the  former  case  before  them,  held  that 
the  action  for  money  could  not  be  maintained."  *  *  "Then, 
as  the  authorities  differ,  it  becomes  necessary  to  look  to  the 
reason  of  the  thing.  No  money  has  yet  come  out  of  the  pUAnr 
tiff 's  pockety  wnd  non  constat  that  any  uoill;  for  if  he  recover 
from  the  defendant  in  the  present  action,  still  it  is  possible  that 
he  may  never  pay  it  over  to  Batson  &  Co.  The  period  of  time 
at  which  his  remedy  against  the  defendant  shall  commence  has 
not  yet  arrived.  If  hereafter  he  is  compelled  to  pay  the  money 
due  upon  the  bond,  he  may  then  have  his  remedy  against  Jame- 
son for  the  contribution."  Abbott,  J.,  said,  "That  even  sup- 
posing, what  might  be  doubtful,  that  the  plaintiff  bad  entirely 

•  Barclay  et  al.  vs.  Gooeh,  2  Esp,  N.  P.  Cases,  671.  Thk  ease  -was  referred  to  by 
the  court,  in  Taylor  vs.  Higgina  ($  East,  160),  already  cited;  bat  Lord  Hlenborough 
did  not  commit  himself  to  the  correctness  of  the  decision.  "  Supposing  even,"  he 
says,  "  the  case  of  the  note  of  hand  or  bill  of  exchange,  aa  the  current  representative 
of  money,  to  have  been  rightly  decided,  still,"  See, 

t  Maxwell  w.  Jameson,  S  B.  <fc  Aid.,  61. 
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relieved  the  defendant  from  the  demand  which  Batson  &  Co. 
had  against  him,  still  the  case  of  Taylor  vs.  Biggins  is  conclu* 
sive."  Holroyd,  J.,  said,  u  In  order  to  support  this  action,  the 
debt  must  have  been  extinguished,  either  by  an  actual  or  a  vir- 
tual payment  of  money  by  the  plaintiff  to  the  defendant's  use. 
There  has  clearly  been  no  actual  payment;  and  in  order  to  have 
made  the  giving  of  the  bond  operate  as  a  virtual  payment,  the 
defendant  must  be  shown  to  have  been  a  party  to  the  transac- 
tion, which  was  not  the  case." 

These  cases  leave  the  rule  in  England  in  a  very  unsettled 
state.  In  this  country,  however,  the  original  decision  of  Bar- 
day  vs.  Gooch  has  been  followed,  both  in  New  York  and  Mas- 
sachusetts. In  a  case  already  cited,*  the  case  of  Barclay  vs. 
Gooch  was  referred  to  by  the  Supreme  Court  of  New  York, 
with  a  qualified  approbation.  "  There  are  some  cases,"  they 
say,  "  in  which  the  giving  negotiable  paper  has  been  held 
equivalent  to  the  payment  of  money ;  and  there  may  be  some 
reason  for  this  distinction  (i.  <?.,  between  bonds  and  notes),  for 
otherwise  a  party  may  be  obliged  to  pay  a  debt  twice,  if  the 
paplr  should  pass  into  the  hands  of  an  innocent  indorsee." 

The  precise  point  came  up  subsequently  for  adjudication  in 
an  action  of  assumpsit  for  money  paid.f  The  plaintiff  became 
surety  for  the  defendants  in  a  promissory  note  to  one  Yander- 
lyn,  on  which  judgment  was  recovered.  The  plaintiff  there- 
upon gave  his  negotiable  note  for  the  amount  of  the  judgment. 
This  had  been  accepted  by  Yanderlyn  in  full  satisfaction,  but 
it  remained  unpaid.  The  judge  having  charged  in  favor  of  the 
plaintiff's  right  to  recover,  and  a  verdict  being  obtained,  a  mo- 
tion was  made  for  a  new  trial.  But  the  court  after  approving 
the  decision  in  Gumming  vs.  Hockley ',  as  to  a  bond,  said : 

M  There  are  eases  in  which  negotiable  paper  has  been  held  equivalent  to 
the  payment  of  money,  to  which  it  is  in  some  measure  analogous,  as  when  the 
note  has  been  negotiated,  and  is  in  the  hands  of  an  innocent  indorsee.  He  of 
eonrse  would  be  protected;  and  unless  it  was  considered  as  a  payment  of  the 
original  debt,  the  drawer  might  be  made  to  pay  twice.  So  when  the  note  has 
been  accepted  and  paid  in  satisfaction  of  the  debt  The  note  in  this  case  has 
not  been  negotiated ;  but  has  been  accepted  and  received  by  the  party  in  whose 
favor  the  judgment  was  obtained,  in  satisfaction  of  the  debt,  which  is  sufficient 


*  Camming  «t.  Hacklfty,  8  J.  B.,  802. 
t  Witherby  u.  Mann  ot  al.}  11  J.  B.,  518. 
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to  authorize  this  recovery.  *  *  The  defendant  has  received  the  full  benefit, 
the  debt  has  been  satisfied ;  and  as  to  him,  it  is  the  same  as  if  so  much  money 
had  been  paid  for  him."* 

In  a  recent  case,t  which  came  up  on  error  from  the  New 
York  Common  Pleas,  Hedden,  the  plaintiff  below,  by  way  of 
accommodation  for 'Rodman,  indorsed  a  note,  on  the  30th  of 
August,  1819,  for  $118,  payable  in  60  days.  In  July,  1820,  a 
judgment  was  obtained  against  Hedden,  as  indorser,  bygone 
Jacot :  in  October,  1820,  Hedden  paid  $20  on  account  of  this 
judgments— on  the  26th  of  May,  1821,  $100  more,  and  gave  his 
note  for  $28  10,  which  was  accepted  by  Jacot  in  full  payment 
and  satisfaction  of  the  judgment.  The  note  for  $28  10  was 
paid  by  Hedden  on  the  28th  of  July,  1821,  previous  to  which 
(on  the  25th  of  July,  1821),  Rodman  had  left  the  State  of  New 
York,  and  did  not  return  till  1830,  when  the  suit  was  brought. 
The  note  for  $28  10  was  thus  given  and  accepted  in  satisfaction 
before  the  defendant  Rodman  left  the  State,  but  not  paid  till 
after  his  departure.  The  defendant  set  up  the  statute  of  limi- 
tations, insisting  that  the  plaintiff's  cause  of  action  accrued 
when  the  original  notes  made  by  Rodman  with  Hedden's  in- 
dorsement came  to  maturity,  and  that,  as  the  defendant  was  then 
in  the  State,  the  statute  had  attached,  and  the  claim  was  conse- 
quently barred.  This  defense  was  unsuccessful  in  the  Common 
Pleas,  and  the  plaintiff  had  a  verdict  and  judgment,  to  reverse 
which,  error  was  brought.    After  argument,  it  was  said : 

"If  the  giving  the  note  for  $28  10,  under  the  circumstances  of  this  case, 
can  be  considered  as  so  much  money  paid  by  Hedden  for  Rodman,  then  the 
whole  cause  of  action  was  complete  on  the  26th  of  May,  1821,  when  the  note 
was  given,  which  was  two  months  before  Rodman  left  the  State.  The  statute 
having,  in  that  event,  commenced  running  before  Rodman's  departure,  as  to  the 
whole  cause  of  action,  and  more  than  six  years  having  elapsed  before  the  com- 
mencement of  this  suit,  the  whole  cause  of  action  is  barred  by  the  statute." 
And  after  citing  the  crises  we  have  already  considered :  M  We  understand  from 
the  testimony,  that  the  note  was  not  only  given  by  Hedden,  but  was  also 
actually  received  in  full  satisfaction  and  discharge  of  the  judgment  It  was, 
therefore,  upon  the  authority  of  the  preceding  cases,  equivalent  to  money  paid 
for  the  use  of  Rodman  from  the  moment  of  its  delivery ;  and  this  having  been 
two' months  before  Rodman  left  the  State,  the  whole  of  the  plaintiff's  cause  of 

*  See,  also,  Beardsley  w.  Boot,  11  J.  E.,  464. 
t  Rodman  vs,  Hedden,  10  Wend.,  498. 
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action  was  then  complete;  and  the  judge  should  have  charged  the  jury  that, 
upon  the  issue  of  the  statute  of  limitations,  the  defendant  was  entitled  to  their 
verdict." 


And  the  judgment  was  reversed.*  So  where  agreements 
had  been  given  by  the  defendants  as  principals,  to  pay  or  save 
harmless ;  and  the  plaintiffs  as  sureties,  after  verdict,  had  given 
their  negotiable  note  for  the  debt  and  costs,  it  was  held  that  the  ver- 
dict was  evidence  against  the  principals  though  without  notice, 
and  that  the  negotiable  note  given  and  accepted  in  full  satisfac- 
tion and  discharge,  was  equivalent  to  the  payment  of  cash ; 
the  Court  adding, — "  so  it  would  now  probably  be  holden  of  a 

note  not  negotiable."! 

The  rule  appears  to  be  the  same  in  Massachusetts.  Where 
a  promissory  note  was  made  at  the  request  of  the  defendant  by 
a  third  party,  payable  to  the  plaintiff,  and  endorsed  by  him, 
and  discounted  at  a  bank  for  the  use  and  benefit  of  the  defen- 
dant, the  plaintiff  paid  the  note  to  the  bank  by  giving  a  new 
note  made  by  himself,  and  indorsed  by  another  party.  The 
English  and  New- York  cases  were  reviewed,  and  it  was  held 
that  the  giving  the  new  note  was  equivalent  to  a  payment  of 
the  first,  and  would  support  an  action  for  money  paid.$ 

So  again  it  has  been  held  there,§  that  a  surety  who  gives  his 
own  note  for  the  debt  of  the  principal,  which  is  accepted  as  full 
payment  by  the  creditor,  and  the  principal  discharged,  may 
treat  the  note  as  money  paid,  and  maintain  an  action  of  as- 
sumpsit thereon. 

It  is  to  be  borne  in  mind,  however,  in  all  these  cases,  that  it 
is  essential  that  the  note  should  be  given,  and  accepted  by  the 
creditor  as  full  payment  and  in  complete  satisfaction.  This 
has  been  repeatedly  decided. 


*  This  is  a  hard  case,  and  evinces  a  determination  to  carry  the  rule  to  its  greatest 
extent.  And  it  is  to  be  noticed  that  the  judgment  was  reversed  on  a  ground  that  by 
the  report  does  not  appear  to  have  been  taken  at  all  at  the  trial.  The  defendant  there 
insisted  that  the  plaintiff's  cause  of  action  accrued  when  the  original  notes  set  forth 
in  the  declaration  came  to  maturity ;  t.  e.  Nov.,  1819,  and  April,  1820.  The  Court, 
however,  disregarding  this  line  of  defense,  decided  that  the  cause  of  action  accrued 
on  the  acceptance  of  the  note  by  Jaoot,  i.  e.  26th  of  May,  1821,  which  point  does  not 
appear  to  have  been  raised  below. 

t  Lee  «#.  dark,  1  Hill,  56. 

X  Cornwall  w.  Gould,  4  Pick.,  444. 

f  Doolittle  w.  Dwight,  2  Met.,  561. 
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So  where  an  action  of  covenant  was  brought*  bj  plaintiffs, 
who  had  eold  the  defendants  certain  coal  mines,  for  which  they 
covenanted  to  pay  a  sum  certain  in  instalments,  the  defendants 
pleaded  payment  of  part,  and  a  bill  of  exchange  given  for  pay- 
ment and  in  satisfaction  of  the  residue  on  which  judgment  had 
been  recovered.  To  this  plea  the  plaintiff  demurred ;  and  it  was 
held  bad,  because  it  was  not  averred  that  the  bill  woe  accepted 
in  satitfariion,  nor  that  it  had  produced  it ;  that,  not  having 
been  accepted  as  satisfaction  for  the  debt,  the  bill  could  only 
operate  as  a  collateral  security,  and  that  therefore  the  plaintiff 
might  resort  to  his  original  remedy  on  the  covenant ;  and,  said  Le 
Blanc,  J., :  "  The  giving  of  another  security,  which  in  itself 
would  not  operate  as  an  extinguishment  of  the  original  one, 
cannot  operate  as  such  by  being  pursued  to  judgment,  unless 
it  produce  the  fruit  of  a  judgment." 

The  principle  of  this  case  has  been  repeatedly  recognized  in 
New-York,  f  where  it  is  held,  u  that  a  note  is  not  payment  of 
a  precedent  debt,  unless  there  is  an  express  agreement  to  re- 
ceive it  as  payment.'^ 

In  a  recent  case  in  New-York§  the  doctrine  that  negotiable 
notes  are  to  be  considered  as  money,  has  been  restricted  to 
cases  where  the  notes  have  been  parted  with  to  bona  fide  hold- 
ers fer  value.  The  plaintiff,  Heed,  bought  of  the  defendants  a 
thrashing-machine,  and  gave  three  negotiable  notes  of  $200 
each  for  the  purchase  money.  The  machine  proving  worthless, 
the  plaintiff  brought  an  action  for  money  paid  against  the  de- 


*  Drake  w.  Mitchell  and  others,  8  East,  251. 

t  Witherby  w.  Mann  et  al.t  11  J.  R.,  518 ;  Tobey  w.  Barber,  5  J.  B.,  63,  and  John- 
son w.  Weed  et  a!.,  9  J.  B.f  810. 

%  In  Massachusetts  it  would  seem  that,  in  some  cases,  this  express  agreement  b 
interred  from  the  mere  fact  of  giving  a  negotiable  note. 

The  giving  a  negotiable  note  for  a  debt  in  a  single  contract,  raises  a  legal  presump- 
tion that  the  note  was  received  in  payment,  and  will  operate  aa  a  discharge  of  the 
single  contract,  unless  the  presumption  be  controlled  by  evidence  of  a  contrary  intent 
Thacher  et.  Dinsmore,  5  Mass.,  299.  Maneely  «#.  McOee,  6  Mass.,  148.  Hose  **.  Al- 
exander, 2  Met,  157.  So,  also,  in  that  State  it  is  held,  in  an  action  by  the  indorsee 
against  the  maker  of  a  negotiable  note,  indorsed  when  overdue,  a  negotiable  note 
made  to  the  defendant  by  the  payee,  intended  aa  a  payment  of  the  note,  may  be 
shown  in  defense,  aa  a  set-off.  Holland  w.  Makepeace,  8  Mass.,  418.  Sargent  *v. 
Southgate,  5  Pick.,  812.  "  A  negotiable  promissory  note,  by  the  common  law  of  this 
State,  is  holden  to  be  a  discharge  of  a  single  oontraot  on  which  it  was  founded."  Em- 
erson vs.  Prov.  Hat  Man&  Co.,  12  Mass..  287. 

S  Seed  0*.  Van  Ostrand,  1  Wend.,  424. 
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fondants.    A  verdict  was  obtained,  bat  it  was  set  aside  and 
a  new  trial  granted.    The  Court,  by  Savage,  0.  J.,  saying : 

44  Had  the  notes  in  question  been  given  to  a  third  person  in  payment  and 
discharge  of  a  debt  due  by  the  defendants  to  such  third  person,  then  the  case 
would  have  come  within  previous  decisions.  But  I  cannot  find  that  the  giving 
a  note  has  ever  been  considered,  as  between  maker  and  payee,  the  payment  of 
money  by  the  former  to  the  latter.  In  my  judgment,  the  mere  giving  a  note 
cannot  be  considered  payment  of  the  very  money  for  which  such  note  is  given 
as  security,  so  as  to  justify  a  recovery  of  it  by  the  maker  against  the  payee." 

In  a  more  recent  action,  in  the  same  State,  where  the  facts 
hypothetically  put  by  the  Court  in  the  case  last  cited,  were  ac- 
tually presented,  the  notes  having  been  transferred  to  a  bona  fide 
holder  for  value,  the  plaintiff  was  held  entitled  to  recover  a3 
for  money  paid  and  received.* 

I  am  constrained  to  say,  upon  a  review  of  these  authorities, 
that  the  English  rule,  as  settled  by  the  case  of  Maxwell  vs.  Jame- 
son,  appears  to  me  to  be  the  sounder  one,  and  more  in  accordance 
with  the  cardinal  principle  upon  which  I  have  already  often 
insisted,  that  actual  compensation  shall  only  be  recovered  for 
actual  loss. 

There  is  no  foundation  whatever  for  any  distinction  between 
a  note  and  a  bond ;  the  question  turns,  or  should  turn,  on  the 
fact  of  the  amount  of  money  actually  paid  by  the  surety  to  re- 
lieve his  principal.  It  is  no  answer  to  say  that  the  note  is  treated 
as  money  by  the  original  creditor.  Belief  to  the  principal  ob- 
tained by  the  mere  solicitations  of  the  surety  would  certainly 
be  considered  no  ground  of  action ;  how  does  his  promise 
strengthen  the  claim  ?  The  question  is  not  whether  the  princi- 
pal is  extricated  from  his  embarrassment,  but  whether  the  plain- 
tiff (the  surety)  has  suffered  any  loss.  It  could  certainly  never 
be  tolerated  that  a  notorious  and  desperate  insolvent,  as  in  the 
case  of  dimming  vs.  Hockley^  should  by  any  arrangement  with 
the  creditor  put  money  in  this  way  in  his  own  pocket ;  and  an 
inquiry  into  the  probable  payment  of  the  note  seems  essential, 
even  on  the  ground  that  it  is  in  any  case  to  be  treated  as  pay- 
ment. This,  however,  raises  a  new  issue  completely  foreign  to 
the  original  controversy.    It  seems  to  me  on  the  whole,  the  only 


•  Cdville  vs.  Besly,  2  Denio,  189. 
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safe  rale  to  declare  in  all  cases,  that  a  plaintiff  shall  not  ask  a 
court  of  justice  for  redress  until  he  has  suffered  some  actual 
positive  injury ;  that  the  mere  apprehension  of  loss  shall  in  no 
case  be  sufficient  to  entitle  him  to  actual  compensation  * 

*  It  is  proper,  however,  to  notioe  that  the  American  rule,  as  applicable  to  nego- 
tiable paper— i.  e.  that  when  given  by  a  surety  or  secondary  debtor,  and  accepted  by 
the  creditor  in  roll  satisfaction  of  his  demand,  it  gives  at  once  a  right  of  action  against 
the  principal  debtor— is  also  the  rule  of  the  civil  law. 

"  1a  caution,'1  says  Pothier,  in  his  Traits  des  Obligations,  Part  II.,  Ch.  6,  §  7,  Art. 
1  and  3,  ed.  of  1781,  vol.  1,  212,  "  a  recours  contre  le  debiteur  principal  apres  qu'elle 

a  paye\    II  y  a  mime  des  cas  auxquels  la  caution  a  action  contre  le  debiteur 

principal,  meme  avani  qu'elle  aitpaye,"  and  again,  "  II  n'importe  que  le  psiement  ait 
it6  un  paiement  rlel,  ou  une  compensation,  ou  ttne  novation."  This  term,  novation,  is 
thus  defined  by  Crivelli — "  de  novatio,  convention  nouvelle.  On  appelle  de  ce  nom,  en 
termes  de  Droit,  le  changement  d'un  oontrat  en  un  autre,  et  par  lequel  il  est  deroge*  au 
premier."  Dictionnaire  du  Droit  Civil,  in  we.  All  the  cases  which  we  have  just  ex* 
amined  in  the  text,  where  bonds  or  notes  were  given  to  extinguish  prior  obligations, 
would,  according  to  the  civil  or  French  law,  be  novations.  "  En  tons  ces  cas,"  con- 
tinues Pothier,  "  la  caution  a  droit  de  deroander  que  le  debiteur  principal  la  rembourse, 
soit  de  la  somme  qu'elle  a  payle,  soit  de  celle  qu'elle  a  compense'e,  soit  de  cells  qu'elle 
g^est  ohUffee  de  payer  pour  6teindre  Pobligation  du  principal  debiteur." 

The  French  code  also  recognizes  the  right  of  the  security  to  proceed  against  the 
debtor  before  payment,  and  carefully  defines  the  cases  in  which  it  is  to  be  exercised. 
The  provisions  are  as  follows : 

Art.  2028.  "  La  caution  qui  a  pay 6  a  son  recours  contre  le  debiteur  principal,  soit 
que  le  cautionnement  ait  e"te"  donne*  au  bu  ou  a  1'insu  du  debiteur.  Art.  2082.  La  cau- 
tion meme  avant  d* avoir  pay4  peut  agir  contre  le  debiteur  pour  etre  par  lui  indemnisee. 

"  1.  Lorsqu'  eJle  est  poursuivie  en  justice  pour  le  paiement. 

"2.  Lorsque  le  debiteur  a  fait  faillite  ou  est  en  deconfiture. 

**  8.  Lorsque  le  debiteur  s'est  oblige1  de  lui  rapporter  sa  decharge  dans  nn  certain 
temps. 

"  4.  Lorsque  la  dette  est  devenue  exigible  par  l'echeance  du  terme  sous  lequel  elle 
avoit  6t&  contracted. 

"  5.  Au  bout  de  dix  annexe,  lorsque  l'obligation  prindpale  n'a  point  de  terme  fixe 
d'eohlonce,  a  moins  que  l7 obligation  principale,  telle  qu'une  tutele,  ne  soit  de  nature  a 
pouvoir  etre  eteinte  avant  un  temps  d6terinine\" 

It  is  to  be  borne  in  mind,  however,  that  the  courts  of  France  follow  the  course  of 
the  civil  law,  and  that  there  is  no  division  of  jurisdictions. 

The  remuneration  of  cautions  under  the  French  code  is  not  confined  to  the  mere 
money  paid.  2028.  "  La  caution  a  aussi  recours  pour  lea  dommages  et  xntdre'ts,  s'il  a 
lieu." 

"  L' engagement  des  debiteurs  envers  leurs  cautions  n'est  pas  compris,"  sari 
Toullier,  "sous  la  r£glo  (1158) ;  car  ce  n'ert  pas  de  l'argent  que  lea  debiteurs  doivent  a 
lour  cautions ;  lis  doivent  les  indemniser  des  dommages  qu'elles  pourront  souffrir  de  la 
part  du  oreanoier  qui  n'eat  pas  paye\  comme  s'il  fiut  saisir  leurs  biens.  Ainsi,  l'indem- 
nite"  que  le  debiteur  doit  a  sa  caution  1' oblige,  sans  qu'il  soit  besoin  de  stipulation  aux 
dommages  et  inte'rdts  qui  resulteraient  de  la  saisie  et  vcnte  des  biens  de  la  caution." 
Toullier,  vol.  6,  280,  des  Contrats. 

This  would  not  be  so  with  us,  as  I  have  already  had  occasion  to  say,  unless  the 
surety  held  a  contract  to  indemnify  and  save  him  harmless.  In  the  case  of  a  surety- 
ship arising  by  implication,  or  without  a  contract  to  indemnify,  the  recovery  is  limited 
striotjy  to  the  money  paid  for  the  use  of  the  principal. 
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It  remains  to  be  seen  how  far  the  conveyance  or  transfer  of 
land  famishes  the  surety  an  action  against  hi#principal. 

In  an  action  of  assumpsit  for  money  paid,*  the  defendant 
on  the  12th  of  April,  1817,  obtained  from  the  plaintiffs  their 
indorsement  on  two  notes,  each  for  $2,059  85.  The  notes  were 
indorsed  to  John  B.  Murray  &  Son,  then  again  indorsed  over, 
and  paid  by  the  subsequent  indorser.  The  plaintiffs  executed 
to  the  Murrays  a  mortgage  on  four  lots  (subject  to  a  previous 
mortage  for  $1,770),  as  a  security  for  the  indorsements,  and  sub- 
sequently released  the  equity  of  redemption  to  the  Murrays, 
who  received  the  release  as  payment  of  $1,200  on  the  plaintiffs5 
indorsement,  and  discharged  them  from  all  further  liability  as 
indorsers.  Evidence  was  taken  as  to  the  value  of  the  lots,  and 
the  -jury  found  for  the  plaintifls  $804  45.  On  a  motion  for  a 
new  trial,  it  was  contended  that  the  conveyance  of  land  would 
not  sustain  an  action  for  money  paid ;  but  the  court,  after  decid- 
ing that  under  Gumming  vs.  HdcHey^  and  Taylor  vs.  Eiffgmsfi, 
the  mortgage  was  no  payment,  used  this  language,  as  to  the  re- 
lease of  the  equity  of  redemption :  "  We  have  no  doubt  that  as 
the  conveyance  of  the  land  was  received  in  discharge  of  a 
money  debt  due  from  the  plaintiff,  it  is  in  judgment  of  law  to 
be  considered  the  same  thing  as  if  the  plaintiff  had  actually 
paid  money.  The  Murrays  received  it  as  money,  or  an  equiva- 
lent for  money.  They  had  the  right  of  electing.  To  the  de- 
fendant it  was  immaterial  whether  the  payment  was  made  in 
one  way  or  the  other."    And  a  new  trial  was  denied. 

This  case,  however,  leaves  the  question  open  as  to  the  rate 
at  which  land  under  such  circumstances  is  to  be  taken.  The 
Court  say  "  there  is  some  question  whether  the  equity  of  re- 
demption, taken  subject  to  the  previous  mortgage,  was  equal  in 
value  to  the  1,200  dollars.  The  jury  found  $804  45  only ;  and, 
from  the  evidence,  we  think  they  were  warranted  in  finding 
that  amount.'9  This  would  seem  to  imply  that  the  actual,  and 
not  the  agreed  value  of  the  land  is  to  be  the  guide.  Nor  does 
the  question  appear  to  have  been  raised,  how  far  the  maker  and 
principal  debtor,  Wilson,  the  defendant,  was  benefited  by  this 
transaction.    The  Court  say,  that  on  the  conveyance  of  the  land 


*  Ataalie  v.  Wilson,  7  Cow.,  662. 
f  8  J.  B.,  SOS. 
%  Z  East,  169. 
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at  the  agreed  valuation  of  $1,200,  and  the  release  of  the  plain- 
tiff, Ainslie,  "tie  remainder  due  on  the  notes  constituted 
a  valid  claim  in  f&vor  of  the  Mnrrays,  against  Wilson,  the  ma- 
ker." Bat  is  it  clear  that  the  claim  of  the  Mnrrays  as  against 
Wilson  was  good  for  only  the  remainder  ?  If  the  Mnrrays  had 
sued  Wilson  on  the  note,  what,  as  between  them,  would  have 
been  the  measure  of  damages?  Could  in  such  an  action,  Wil- 
son have  had  the  benefit  of  the  valuation  of  the  land  at  $1,200 
to  which  he  was  not  privy  f  As  between  the  Mnrrays  and 
Wilson,  was  the  land  satisfaction  for  any  thing  more  than  it  was 
actually  worth  ?  What  if  it  had  been  foreclosed  under  the  first 
mortgage,  and  no  surplus  realized,  would  Wilson  have  still  had 
the  benefit  of  the  $1,200  agreement  ? 

In  a  subsequent  case,*  where  the  plaintiff  an  accommoda- 
tion maker,  had  paid  the  defendants9  debt,  after  judgment  re- 
covered for  $401  61,  by  a  conveyance  of  land  for  a  considera- 
tion expressed  in  the  deed  of  $518  31,  it  was  held,  after  affirm- 
ing the  main  point  decided  in  the  last  case,  that  the  defendant 
was  at  liberty  to  reduce  the  amount  of  the  recovery  by  showing 
that  the  land  conveyed  in  satisfaction  of  the  judgment  was  not 
of  value  equal  to  the  amount  of  the  note  and  interest ;  and  this 
evidence  having  been  excluded  at  the  circuit,  a  new  trial  was 
ordered. 

The  same  doctrine  has  been  declared  in  Massachusetts.  So 
under  a  plea  of  payment  in  an  action  of  debt  on  judgment,  the 
defendant  is  not  confined  to  evidence  of  payment  in  money,  but 
he  may  show  that  a  chattel  or  deed  of  land  was  given  and  re. 
ceived  in  satisfaction  of  the  judgment.  He  must,  however, 
prove  that  the  thing  received  was  of  the  full  value  of  the  debt, 
or  that  it  was  agreed  to  be  received  as  such.f 

But  taking  possession  of  a  mortaged  estate  for  the  purpose 
of  foreclosure,  does  not  operate  as  a  payment  of  the  mortgage 
money ;  for  the  land  still  remains  only  a  security  for  the  money 4 


*  Bonney  «f.  Seeley,  2  Wend.,  481* 

t  Howe  «t .  Mackay,  6  Pick.,  44,  and  the  same  rale  was  laid  down  in  President  of 
Newburyport  Bank  v*.  Stone,  18  Pick.,  480. 

X  West  t».  Chambeiiin,  8  Pick.,  886.  In  Pennsylvania,  the  decision*  on  the  sub- 
ject which  we  have  been  considering  in  this  chapter,  appear  conflicting.  In  Figou  «f. 
French,  1  Waah.  C.  G.  B.,  278,  Mr.  Justice  Washington  held  that  a  surety  cannot  re- 
cover the  amount  for  which  he  has  become  liable,  without  showing  actual  payment 
before  action  brought.    But  where  the  defendant  having  guaranteed  to  keep  the  plain- 
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Having  thus  examined  the  roles  requiring  the  surety  to  pay 
before  he  proceeds  against  his  principal,  and  also  discussed  the 
questions  that  present  themselves  as  to  the  mode  of  payment, 
we  have  now  to  examine  those  cases  where  the  surety  is  obliged 
to  pay  under  compulsion  of  law,  or  where,  by  reason  of  his 
engagement,  he  is  put  to  indirect  or  consequential  loss. 

Where  the  surety  is  compelled  by  suit  to  pay  the  debt  for 
which  his  principal  is  previously  liable,  or  where  a  party  hold- 
ing an  indemnity  against  a  claim  is  obliged  by  legal  proceed- 
ings to  pay  the  demand  in  the  first  instance,  it  has  been  fre- 
quently decided  that  he  can  recover  against  the  principal  or 
indemnitor,  not  only  the  amount  which  he  has  been  obliged  to 
pay,  but  also  his  costs  incurred  in  defending  the  action. 

A  party  who  makes  or  accepts,  indorses  an  accommodation 
note  or  bill  for  the  accommodation  of  a  party  thereto,  is  re- 
garded as  a  surety,  and  can  charge  such  party  with  the  costs  of  a 
suit  for  the  collection  of  the  note  which  he  may  have  been  com- 
pelled to  pay.* 

So  it  has  been  held,  as  between  the  accommodation  acceptor 
of  a  bill  and  the  drawer  ;f  the  accommodation  indorser  of  a 
promissory  note,  and  the  maker  ;$  as  between  the  indorser  of 
a  note  compelled  to  pay,  and  a  party  who  had  agreed  to  indem- 
nify him  on  his  indorsement^ 

We  have  already  had  occasion  to  consider  this  question  in 
regard  to  warranties  ;|  and  it  would  seem  that  the  liability  for 
costs  should  depend  on  the  grounds  of  the  original  litigation, 


tiff  clear  of  back  interest,  failed  to  do  bo,  it  was  held  that  the  plaintiff  was  damnified, 
from  the  moment  judgment  was  obtained  against  him,  and  might  sue  on  the  agree- 
ment. Gardner  «*.  Grove,  10  S.  A  R.,  187.  In  another  case,  however,  the  court  told 
the  jury  they  were  at  liberty  to  find  for  the  whole  amount  of  the  plaintiff's  liability, 
but  recommended  them  to  find  only  for  the  amount  actually  paid.  Bauer  w.  Roth,  4 
Bawle,  88. 

*  Baker  tv.  Martin  Adm'r,  Ac,  8  Barb.  S.  C.  B.,  684. 

t  Jones  vs.  Brook,  4  Taunt.,  464. 

X  Hubbly  vs.  Brown,  16  J.  B.,  70.  But  an  indorser  of  a  regular  bill  of  exchange 
who  has  been  sued  by  the  indorsee,  is  not  entitled  to  recover  from  the  acceptor  the 
costs  incurred  hi  such  action.  There  is  no  privity  between  them.  Dawron  vs.  Morgan, 
•  Barn..  A  Oes.,  618.  King  vs.  Phillips,  Peters'  G.  G.,  850.  Nor  is  the  maker  liable  to 
pay  the  indorser  his  oosts,  if  he  is  sued.  "  The  mere  feet  of  drawing  the  note  does  not 
imply  a  promise  to  save  the  payee  harmless  from  all  oosts  and  charges  that  he  may  be 
subjected  to  as  indorser."    Simpson  vs.  Griffin,  9  J.  R.,  181. 

S  Mott  vs.  Hicks,  1  Cowen,  618. 

I  Supra,  898. 
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and  the  notice  given  to  the  party  sought  to  be  charged  with 
the  costs.  It  would  certainly  be  inequitable  that  a  party  should 
be  obliged  to  defray  the  expense  of  a  controversy,  either  unne- 
cessary in  itself,  or  which  he  might  not  have  chosen  to  incur. 
"  No  person,"  says  Lord  Chief  Justice  Denman,*  "  has  a  right 
to  inflame  his  own  account  against  another,  by  incurring  addi- 
tional expense  in  the  unrighteous  resistance  to  an  action  which 
he  cannot  defend.7'  In  this  case  the  defendant,  as  lessee  of  a 
certain  house,  had  covenanted  with  his  lessor,  to  put  and  keep 
the  premises  in  repair  under  penalty  of  forfeiture,  and  in  his 
assignment  to  the  plaintiff  had  covenanted  that  all  the  cove- 
nants had  been  performed.  The  covenants  had  not  been  per- 
formed ;  the  lease  had  become  voidable ;  and  the  plaintiff  having 
sub-assigned  the  lease  to  one  Olark,  with  a  covenant  similar  to 
that  which  he  had  received  from  the  defendant,  was  sued  by 
him  (Clark),  and  obliged  to  pay  £120  to  settle  the  demand,  to- 
gether with  £119  costs  incurred  in  the  defense ;  and  it  was  held, 
for  the  above  reason,  that  these  costs  could  not  be  recovered 
over  against  the  defendant.  The  principle  of  this  decision  has 
been  repeatedly  affirmed  in  cases  where  it  has  been  held  that 
it  is  not  necessary  for  the  surety  to  stand  suit  in  order  to  charge 
his  principal.  So  in  New  York,  where  the  defendant  gave  the 
plaintiff  a  promise  to  indemnify  him  against  an  act  which  proved 
to  be  a  trespass,  and  the  plaintiff  being  sued  for  the  trespass 
gave  a  cognovit,  it  was  held  that  it  satisfactorily  appearing  that 
the  cognovit  was  not  for  too  much,  he  was  entitled  to  recover 
the  amount  of  the  judgment,  f 

So  in  Pennsylvania,  it  has  been  held  that  a  surety  is  not 
bound  to  subject  himself  to  costs  by  waiting  till  the  creditor 
brings  suit ;  but  he  may  consult  his  own  safety,  provided  it 
does  not  involve  a  wanton  sacrifice  of  the  interests  of  his  princi- 
pal4  So  again,  in  the  same  State  it  is  held  that  a  surety  can- 
not claim  reimbursement  for  expenses  unnecessarily  incurred.§ 
This  is  in  analogy  also  with  the  sound  rule  which  we  have  here- 
tofore noticed  in  regard  to  real  estate — that  the  vendor  who 
holds  a  warranty  may  surrender  to  a  parmount  title,  thereby 
only  assuming  the  burden  of  proof  that  he  did  not  surrender 

*  Short w .  Kalloway,  11  Ad.  &  Ell.,  28. 
t  Stone  vs.  Hooker,  9  Cow.,  154. 
%  Craig  w.  Craig,  5  Bawle,  191. 
S  Wynn  «#.  Brooke,  5  Bawle,  106. 
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without  just  cause.*  And  a  very  similar  decision  has  recently 
been  had  in  England  ;f  it  was  an  action  on  the  case,  for  running 
down  a  ship  in  consequence  of  which  the  plaintifls  were  obliged 
to  accept  the  aid  of  salvors,  and  were  compelled  to  pay  a  large 
sum  of  money,  and  certain  costs  in  addition  thereto.  It  ap- 
peared that  the  plaintiffe,  after  a  negotiation  with  the  salvors, 
who  demanded  £150,  had  tendered  £20,  and  by  a  decision  of 
the  admiralty,  were  finally  obliged  to  pay  £45  damages,  and 
£124  costs.  The  plaintiffs  had  a  verdict  for  £45,  with  liberty 
to  move  to  increase  it  by  the  amount  of  costs.  It  was  held 
that  it  should  have  been  left  to  the  jury  to  say  what  a  reasona- 
ble man  would  do  under  similar  circumstances ;  and  if  the  liti- 
gation were  found  to  be  prudently  incurred,  then  the  costs  should 
be  allowed ;  and  Parke,  B.,  said,  "  The  parties  were  in  the  same 
situation  as  if  the  defendants  had  entered  into  a  contract  with 
the  plaintiffs,  not  to  do  the  wrong  complained  of.  That  is  not 
a  contract  of  indemnity." 

But  if  suit  be  brought  against  the  surety,  and  there  appear 
good  reason  to  resist  the  claim,  then  the  further  question  arises 
as  to  notice.  Its  effect  has  been  thus  stated :  "  The  purpose  of 
giving  notice  is,  not  in  order  to  give  a  ground  of  action  ;  but 
if  a  demand  be  made,  which  the  person  indemnifying  is  bound 
to  pay,  and  notice  be  given  to  him,  and  he  refuse  to  defend  the 
action,  in  consequence  of  which  the  person  to  be  indemnified 
is  obliged  to  pay  the  demand,  that  is  equivalent  to  a  judgment, 
and  estops  the  other  party  from  saying  that  the  defendant  in 
the  first  action  was  not  bound  to  pay  the  money."  And  in  this 
case  it  was  held  that  notice  was  not  essential,  and  that  the 
plaintiff  could  recover  his  costs  though  no  notice  had  been 
given4 

Its  operation  has  been  still  more  clearly  defined  by  Lord 
Chief  Justice  Tenderden,  in  an  action  on  a  breach  of  the  cove- 
nant of  title :  "  The  only  effect  of  want  of  notice  in  such  a 


*  So  in  Massachusetts,  it  has  been  said  on  the  subject  of  eviction,  "There  is  no 
necessity  for  the  party  holding  a  covenant  of  warranty  to  involve  himself  in  a  law-suit 
to  defend  himself  against  a  title  which  he  is  satisfied  must  ultimately  prevail.  Bat  he 
consents  at  his  own  peril.  If  the  title  to  which  he  has  yielded  be  not  good,  he  must 
abide  the  loss ;  and  in  a  suit  against  his  warrantor,  the  burden  of  proof  will  be  on  the 
plaintiff."    Parson,  0.  J.,  in  Hamilton  «#.  Cutto,  4  Mass.,  858.    Supra,  158. 

t  Tindall «.  Bell,  11  Mees.  A  Wels.,  828. 

X  Per  Boiler,  J.,  in  Dufflold  «#.  Scott,  8  T.  B.,  874. 
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case  as  this,  is  to  let  in  the  defendants  to  show  that  the  plain- 
tiff has  no  claim  in  respect  of  the  alleged  loss,  or  not  to  the 
amount  alleged ;  that  he  made  an  improvident  bargain,  and 
that  the  defendant  might  have  obtained  better  terms,  if  the 
opportunity  had  been  given  him."  This  was  said  in  a  case 
where  the  plaintiff  had  been  obliged  after  suit  to  settle  with  a 
party  claiming  under  title  paramount ;  and  the  court  said,  "  As 
to  the  costs  "  (incurred  by  the  plaintiff  in  defending  the  action), 
"  the  plaintiff  here  had  a  right  to  an  indemnity ;  and  he  is  not 
indemnified  unless  he  receive  the  amount  of  the  costs  paid  by 
him  to  his  attorney."*  It  may,  therefore,  be  said  that  notice 
in  these  cases  is  not  necessary ;  if  given,  however,  and  the  de- 
fendant neither  endeavors  to  arrest  the  litigation,  nor  under- 
takes to  direct  it,  he  will  be  made  responsible  for  its  result; 
while,  on  the  other  hand,  the  only  effect  of  not  giving  it,  is  to 
throw  on  the  plaintiff  the  burden  of  showing  that  the  first 
suit,  the  costs  of  which  he  claims,  was  not  improperly  con* 
tested.f 

This  view  of  the  matter  has  been  very  fully  stated  by  Mr. 
Justice  Story,  on  the  Massachusetts  Circuit,  and  applied  to  the 
subject  of  re-insurance  ;  J:  and  the  Supreme  Court  of  the  United 
States  has  declared,  that  a  judgment  against  the  person  to  be 
indemnified,  if  fairly  obtained,  especially  if  obtained  on  notice 
to  the  warrantor,  is  admissible,  in  a  suit  against  him  on  his 
contract  of  indemnity  ;§  and  the  law  has  been  similarly  de- 
clared in  New  Hampshire,  on  a  suit  upon  an  execution  bond.| 

To  these  general  rules  an  exception  was  taken  by  Lord 
Chancellor  Hardwicke  as  to  extents ;  so  in  an  early  case  where 
extent  was  taken  out  against  a  surety  to  the  crown,  and  after 
contesting  it  some  time,  he  paid  the  claim,  and  prosecuted  his 

*  Smith  «t.  Compton,  8  B.  A  Adol.,  407.  Dumoulin  considers  the  question  of  no- 
tioe  at  length,  and  its  effect  on  the  expenses,  both  in  the  case  when  notice  is  given, 
and  when  not  given ;  and  when  given  pending  the  suit;  and  as  to  the  motives  for  not 
giving:  §160—168. 

t  Mr.  Chitty  says,  "  In  eases  of  guarantee,  a  notiee  of  the  claim  and  action  of  the 
creditor  against  the  surety  should  always  be  given  to  the  principal,  with  an  intimation, 
(if  there  be  clearly  no  defense),  that  the  action  will  be  settled  unless  the  party  forth- 
with desire  that  it  be  defended ;  and  that  he  will  be  looked  to  for  indemnity."  Chitty 
on  Contracts,  400 ;  on  Guaranties  and  Indemnities,  **  ntii$. 

\  N.  Y.  SUte  Marine  Ins.  Co.  «#.  Protection  Insurance  Co.,  1  Story,  468. 

%  Clark  t».  Carrington,  7  Cranch,  808,  828. 

|  French  vt.  Parish,  14  N.  H.  B.,  408. 
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principal  for  the  amount  paid  by  him,  including  his  expenses, 
it  was  insisted  that  the  debt  being  a  just  one,  and  improperly 
disputed,  the  principal  should  not  be  charged  with  the  expense 
of  the  litigation ;  but  Lord  Hardwicke  said :  "  I  know  of  no 
such  distinction;"  and  then  taking  notice  that  an  extent  is 
both  an  action  and  an  execution,  and  that  the  surety  could  not 
be  supposed  prepared  to  pay  the  claim  immediately,  he  allowed 
the  demand.*  But,  the  general  rule  seems  well  and  clearly 
established,  that  the  principal  shall  not  be  subjected  to  the  ex- 
pense of  unnecessary  litigation ;  how  the  fact  is  to  be  arrived 
at,  and  on  whom  the  burden  of  proof  will,  as  has  been  said, 
frequently  turn  on  the  question  of  notice.  Where  bail  em- 
ployed a  third  party  to  find  the  principal  debtor,  and  then,  re- 
fusing to  pay  the  expenses  of  the  person  so  employed,  was  sued 
and  compelled  to  pay  his  bill  with  costs,  it  was  held  in  a  suit 
against  the  principal  debtor,  that  the  bail  could  recover  the 
sum  paid,  but  not  the  costs ;  Lord  EUenborough  at  nisi  prius, 
saying,  "  As  for  the  costs  of  the  action  which  the  plaintiff  took 
defense  to  unadvisedly,  he  should  have  either  defended  that 
action  if  the  demand  was  unfounded,  or  paid  the  money  if  it 
could  be  legally  claimed ;  but  having  defended  that  action  with- 
out foundation,  he  cannot  charge  the  defendant  with  the  costs 
incurred  in  such  an  improvident  defense."! 

In  a  case  at  nisi  prius,  where  the  plaintiff,  an  auctioneer, 
was  employed  by  the  defendant  to'  sell  an  estate,  and  the 
title  proved  defective,  the  purchaser  brought  suit  against  the 
auctioneer  for  his  deposit ;  the  auctioneer  gave  notice  to  the 
defendant,  who  refused  to  defend  the  suit.  The  auctioneer  then 
paid  the  deposit,  with  the  purchaser's  costs  and  his  own,  and 
brought  suit  against  the  defendant,  claiming  these  costs,  and 
the  excise  duty  on  the  sale.  The  action  was  assumpsit  for  mo- 
ney paid,  with  the  usual  money  counts ;  but  Lord  EUenborough 
held,  that  as  to  the  costs,  "  there  should  have  been  a  special 
count,  inasmuch  as  the  right  to  these  costs  by  the  plaintiff  was 
not  so  apparent    The  plaintiff  might  have  defended  the  action 

*  Ex  parte  Marshall,  1  Atk.,  862. 

t  Fieher  «#.  Fallows,  6  Esp.,  171.  No  action  will  lie  by  bail  for  his  trouble  or  loaa 
of  time  in  taking  a  journey  to  become  bail,  because  he  does  not  undertake  the  journey 
aa  snob,  or  labor  aa  a  person  employed  by  the  defendant,  but  he  does  it  aa  a  friend, 
and  to  do  him  kindness.    Beason  «*.  Wirdnam,  1  Gar.  &  P.,  484. 
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of  his  own  wrong,  and  without  any  authority  from  the  defend- 
ant. If  he  had  done  so,  he  would  not  be  entitled  to  call  upon 
his  principal  to  pay  the  costs,  as  they  were  incurred  without 
his  consent ;"  and,  on  the  ground  that  the  declaration  should 
have  been,  special,  the  costs  were  refused.*  And  in  a  subse- 
quent case,  Lord  Tenterten  decided,  that  the  accommodation 
acceptor  of  a  bill,  who  pays  it  to  a  bona  fide  holder  after  action 
brought,  cannot  recover  the  costs  of  such  suit  against  a  person 
who,  having  had  the  bill  delivered  to  him  for  a  purpose 
which  was  satisfied,  had  improperly  indorsed  the  bill  to  the 
holder. f  And,  where  the  defendant  misapplied  the  plain- 
tiff's accommodation  acceptance,  and  contrary  to  his  duty  in- 
dorsed it  over  for  value  to  a  third  person,  who  sued  the  plain- 
tiff and  recovered,  it  was  decided  by  the  English  common  pleas, 
that  he  could  not  recover  the  costs  of  that  action  against  the 
defendant.:): 

In  a  case  on  a  guaranty  to  indemnify  the  plaintiff  agaiost 
the  expense  of  a  commission  of  bankruptcy,  the  messenger  had 
sued  the  plaintiff  for  his  bill  of  six  pounds.  The  plaintiff  de- 
fended the  suit,  and  claimed  sixty  pounds  costs  paid  to  the 
messenger  in  his  suit,  and  also  his  own  costs ;  but  the  claim 
was  denied,  Lord  Tenterden  saying  :  "  I  think  the  defendant 
is  not  liable  for  the  costs  beyond  the  writ :  a  man  has  no  right 
merely  because  he  has  an  indemnity  to  defend  an  action,  and 
put  the  person  guaranteeing  to  useless  expense."§  But,  on  the 
other  hand,  where  debt  was  brought  by  the  plaintiff,  as  sheriff 
against  the  defendants,  on  a  bond  given  to  the  plaintiff  as  surety 
to  the  jail  liberties  for  a  debtor  in  execution,  it  appeared  that 
the  sheriff  had  given  notice  to  the  defendants,  and  that  they  as- 
sisted in  the  defense  of  the  suit ;  it  was  held  in  New  York 
that  the  costs  of  the  suit  against  the  plaintiff  were  properly  re* 
coverable  against  the  defendants.]     The  general  principles 

*  Spurrier  vs.  Elderton,  5  Esp.,  8. 

+  Roach  w.  Thompson,  1  Moo.  <fe  M.,  487.    S.  C,  4  Cur.  &  P.,  194.    Supra,  848. 

%  Bleaden  «#.  Charles,  7  Bing.,  246.  The  claim  to  coats  was  abandoned  on  the 
argument.  The  point  was  not  decided.  See  this  case  commented  on  in  Asprey  *». 
Levy,  16  M.  &  W.,  851. 

|  Gillett  «.  Bippon,  1  Moo.  &  Mai.,  406.  It  is  suggested  in  this  case,  by  Garner, 
of  counsel  for  plaintiff,  that  "  notice  was  given  to  the  defendant,  and  he  might  have 
paid  or  stopped  the  action ;"  bat  nothing  is  said  of  any  notice  in  the  statement  of  the 
ease,  which  was  at  nisi  prins.    See  Freeman's  Bank  «t.  Rollins,  18  Maine,  208. 

|  Eipp  V9.  Brigham,  7  J.  B.,  168. 
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which  we  have  been  herd  considering  have  been  applied  by  Mr. 
Justice  Story  to  the  subject  of  re-insurance ;  and  it  has  been  held 
that  the  party  re-insured  is  entitled  to  recover  a  full  indemnity 
for  the  entire  loss  sustained  by  him,  and  also  for  the  cost  and 
expenses  which  he  has  reasonably  and  necessarily  incurred  in 
order  to  protect  himself  and  entitle  him  to  a  recovery  over 
against  the  re-assurer.  The  contestation  of  the  suit,  however, 
must  be  just  and  reasonable ;  the  expenses  must  be  fairly  and 
reasonably  incurred ;  the  conduct  of  the  assurers  must  be  bona 
fide,)  and  in  the  exercise  of  a  sound  discretion ;  and  as  to  notice, 
the  learned  judge  proceeded  to  say : 

*  It  is  precisely  in  this  view  that  the  consideration  of  notice  of  the  suit  be- 
comes most  important,  even  if  it  be  not  (as  I  am  not  prepared  to  say  that  it  is) 
indispensable.  If  notice  of  a  suit  threatened  or  pending  upon  the  original 
policy,  be  given  to  the  re-assurers,  they  have  a  fair  opportunity  to  exercise  an 
election  whether  to  contest  or  to  admit  the  claim.  It  is  their  duty  to  act  upon 
such  notice,  when  given,  within  a  reasonable  time.  If  they  do  not  disapprove 
pf  the  contestation  of  the  suit,  or  authorise  the  party  reassured  to  compromise 
or  settle  it,  they  must  be  deemed  to  require  that  it  should  be  carried  on ;  and 
thus,  by  just  implication,  they  are  held  to  indemnify  the  party  re-assured  against 
the  costs  and  expenses  reasonably  incurred  in  defending  the  suit  If  they  de- 
cline to  interfere  at  all,  or  are  silent,  they  have  no  right  afterwards  to  insist 
that  the  costs  and  expenses  of  the  suit  ought  not  to  be  borne  by  them,  as  they 
are  exclusively  under  such  circumstances  incurred  for  the  benefit  of  the  re- 
assurers,  or  are  indispensable  for  the  protection  of  the  party  re-assured." 

In  this  case  the  re- assurers  were  held  liable  to  pay  one  half 
the  costs  and  counsel  fees  incurred  by  the  assured  in  the  defense 
of  the  original  suit* 

The  French  law  peremptorily  requires  notice,  if  the  surety 
desire  to  charge  the  debtor  with  his  expenses.  Its  language  is 
clear :  "  The  surety  who  has  paid,  has  recourse  against  the 
principal  debtor,  whether  he  entered  into  the  contract  of  surety* 
ship,  with  or  without  the  knowledge  of  the  debtor.  And  he 
shall  recover  the  principal,  interest,  and  expenses ;  but  the  sure- 
ty shall  recover  only  such  expenses  as  are  incurred  after  the 
principal  debtor  is  notified  of  the  suit  against  the  surety ;  and 
the  surety  shall  also  recover  damages  in  a  proper  case.f 


*  N.  T.  State  Marine  Inn.  Co.  w.  Protection  Ins.  Co.,  1  Story,  458. 
t  "  La  oaution  qui  a  paye*,  a  son  reoours  eontre  le  dlbiteur  principal,  soit  que  le 
cautionement  alt  iU  donne  au  su  ou  a  l'insu  da  dlbiteur.    Ce  reoours  a  Ueu  taut  pour 
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We  have  now  to  consider  the  relative  rights  and  liabilities 
of  co-sureties.  The  right  of  action  of  the  surety  against  a  co-sure- 
ty, or  his  representatives,  arises  when  the  surety  pays,  and  not 
before.*  And  in  these  cases  the  surety  is  entitled  to  recover 
against  the  co-surety,  or  if  more  than  one  against  any  of  them, 
his  aliquot  portion  of  the  sum  paid.  It  is  not  necessary  in  such 
case  to  prove  the  insolvency  either  of  the  principal  or  of  any  of 
the  co-sureties.  But,  on  the  other  hand,  the  fact  of  the  insolven- 
cy of  the  sureties  will  not  increase  the  recovery  against  those 
who  are  solvent  f 

But  where  a  surety  sues  a  co-surety  for  contribution  for 
money  paid  by  the  plaintiff  on  account  of  the  principal,  it  has 
been  held  in  Alabama  that  the  defendant  may  show  that  the 
surety  suing  for  contribution  was  indebted  to  the  principal  in  a 
larger  amount  than  he  was  compelled  as  surety  to  pay  for  the 
principal,  and  thus  defeat  the  claim  for  contribution.^: 

The  question  has  been  examined  as  to  the  right  of  the  co- 
surety to  be  reimbursed  for  a  proportion  of  any  costs  paid  by  him. 
In  a  case  at  nisi  prius  between  co-sureties  for  a  tax  collector,  it 
appeared  that  the  plaintiff  had  been  sued  on  the  principal's  de- 
fault, and  judgment  had  been  recovered,  and  the  plaintiff  claim 
ed,  besides  half  the  verdict  against  him,  half  the  costs  of  both 
parties  in  the  original  suit.  But  Lord  Chief  Justice  Tenterden 
held  at  nisi  prius,  that  the  defendant  was  only  liable  for  half  the 
verdict.§  No  question  was  made  either  as  to  notice,  or  the  ne- 
cessity of  the  suit,  nor,  would  it  seem,  could  any  such  question 
properly  arise  between  co-sureties. 

But  in  a  more  recent  case}  in  the  Exchequer,  where  the 
plaintiff  and  defendant  had  executed,  as  co-sureties,  a  warrant  of 
attorney  given  as  a  collateral  security  for  a  sum  of  money  ad- 
vanced on  mortgage  to  the  principal,  and  on  default  being 
made  by  the  principal,  judgment  was  entered  upon  the  war- 
rant of  attorney,  and  execution  issued  against  the  plaintiff,  it 

le  principal,  que  pour  lea  inter6ta  et  lea  frais ;  neanmoins  la  caution  n'a  de  reoours  que 
poor  lea  frais  par  elle  faita  depute  qu'  elle  a  denonoe'  an  dlbitenr  principal  lea  pour- 
suites  dirigeea  centre  elle.  Elle  a  aussi  reoours  poor  lea  dommagea  et  interets,  a'il  y  a 
Wen:1— Code  Civil,  AH.  2028. 

*  Wood  w.  Leland,  1  Met.,  887. 

t  Cowell  w.  Edwards,  2  Boa.  A  Pull.,  268. 

J  Bezxell,  Adm'r  w.  White,  18  Alaba.  N.  8.,  422. 

f  Knight  w.  Hughes,  8  Car.  &  P.,  467 ;  S.  C.,  M.  A  M.}  247. 
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was  held  that  he  was  entitled  to  recover  from  the  defendant,  as 
his  cosurety,  a  moiety  of  the  costs  of  such  execution,  Parke,  B., 
saying,  "  they  are  costs  incurred  in  a  proceeding  to  recover  a 
debt  for  which,  on  default  of  the  principal,  both  the  sureties 
were  jointly  liable ;  and  the  plaintiff  having  paid  the  whole  costs, 
I  see  no  reason  why  the  defendant  should  not  pay  his  propor- 
tion;'* 

The  same  principles  which  we  have  been  considering,  are 
applied  to  claims  made  against  sureties ;  so  it  has  been  said,  that 
if  one  become  surety  for  a  debtor,  the  creditor  cannot  recover 
from  the  surety  the  costs  of  a  fruitless  suit  against  the  debtor 
unless  he  give  notice  of  his  intention  to  sue.f 

It  is  perfectly  well  settled  in  regard  to  suieties,  in  suits 
against  them  by  the  principal  creditor,  that  if  there  has  been  no 
fraud,  the  apparent  inadequacy  of  the  consideration  will  not  ex- 
onerate them ;  and  that  in  case  of  non-payment  by  the  debtor 
they  become  liable  for  the  whole  debt,  no  matter  how  great  the 
apparent  insufficiency  of  the  remuneration  they  receive.:): 

A  question  has  arisen  on  covenants  in  leases,  as  between 
lessee  and  sub-lessee,  which  goes  to  illustrate  the  general  sub- 
ject which  we  are  now  considering.  Elizabeth  Coppock  demi- 
sed certain  premises  to  the  plaintiff  with  covenant  to  repair  by 
lessee ;  the  plaintiff  demised  the  premises  to  one  Finch,  for  a 
portion  of  his  own  term,  with  covenant  to  repair  and  leave  in 
repair,  by  lessee.  Finch  assigned  to  the  defendant,  who  broke 
the  covenant,  by  leaving  them  out  of  repair  at  the  end  of  the 
term.  By  reason  of  this,  the  plaintiff  was  obliged  to  pay 
Elizabeth  Coppock,  the  chief  lessor,  £10  damages  and  £100 
costs  of  both  sides  in  the  suit  brought  on  the  covenant.  On 
the  question  whether  the  costs  were  recoverable  by  the  lessee 
against  the  sub-lessee,  the  Court  of  the  King's  Bench  held  they 
were,  saying,  "  If  the  plaintiff  could  not  recover  those  damages 
and  costs  against  the  defendant,  he  would  be  without  redress 

*  Kemp  e#.  linden,  18  Mees.  &  Wels.,  481.  A  distinction  may,  perhaps,  be  taken 
between  oosts  incurred  in  a  suit,  and  upon  entering  up  judgment  on  a  warrant  of 
attorney ;  otherwise  these  decisions  are  inconsistent,  and  if  bo,  I  should  consider  the 
former  the  more  correct  in  principle;  for,  as  between  the  indorser  and  maker  of  a 
note,  there  is  no  contract  to  save  harmless,  and  each  surety  should  stand  ready  to  pay 
the  debt. 

t  Baker  e«.  Garrett,  8  Bing.,  66,  per  Best,  C.J.  This  was  an  action  against  the 
sheriff  for  taking  Insufficient  sureties  on  a  replevin  bond. 

X  Oakley  «*,  Boorman,  81  Wend.,  688 
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for  an  injury  sustained  through  the  neglect  of  the  defendant, 
and  not  in  consequence  of  his  own  default."* 

Here  it  will  be  seen  that  there  was  no  covenant  to  indem- 
nify by  the  sub-lessee,  and  on  this  ground  the  decision  which  I 
have  just  stated  has  been  overruled  by  the  English  Exchequer. 
Price  made  a  lease  to  Penley,  of  certain  premises,  with  cove- 
nant that  he,  Penley,  would  repair.  Penley  underlet  to  Watts, 
also  with  covenant  to  repair ;  but  the  covenants  were  dissimi- 
lar. Price  sued  the  plaintiff  for  breach  of  covenant  to  repair, 
in  the  original  lease.  The  dilapidations  proved  were  £57  10  ; 
in  addition  to  which  the  plaintiff's  costs  amounted  to  £36,  and 
the  defendant's  to  £40.  These  costs  were  claimed  against 
Watts.  The  judge  who  tried  the  cause  held,  that  as  there  was 
no  covenant  to  indemnify,  the  defendants  in  this  suit  were  not 
liable  to  costs ;  and  the  plaintiffs  were  allowed  to  recover  only 
the  amount  of  £57 10,  with  leave  to  move  to  increase  it  by  the 
amount  of  costs,  £76.  On  showing  cause,  this  was  held  right, 
and  Parke,  B.,  said :  u  If  the  plaintiffs  had  desired  to  be  se- 
cured against  these  costs,  they  might  have  made  themselves  safe 
by  taking  a  covenant  of  indemnity  against  any  breach  of  cove- 
nant in  the  original  lease ;  and  then  they  might  have  recovered 
these  costs.'3  And  after  stating  that  the  covenants  were  dis- 
similar, he  said :  "  Under  the  defendants'  contract  the  amount 
of  damages  is  the  damage  necessarily  sustained  by  the  breach 
of  their  own  covenant ;  i.  e.,  the  amount  necessary  to  put  the 
premises  in  the  same  state  and  repair  in  which  the  defendants 
ought  to  have  kept  them.  If  the  plaintiffs  have  expended 
more,  that  is  their  own  fault,  for  which  the  defendants  are  not 
liable."f 

We  have  already  considered  the  general  rule  by  which  the 
surety  is  denied  any  remuneration  for  the  remote  or  indirect 
consequences  of  the  principal's  default.^ 

*  Neale  w.  Wyllie,  8  B.  &  Cr.,  588. 

t  Penley  v.  Watte,  7  Mees.  &  Webby,  601.    Walker  w.  Hatton,  10  Mees.  <&  Web- 
by, 249,  affirms  this  case,  and  again  overrules  the  case  of  Neale  w.  Wyllio. 
X  Supra,  76,  et  seq. 
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RULE  OP  DAMAGES  AS  BETWEEN  PRINCIPAL  AND  AGENT. 


liability  of  Agents  for  nominal  Damages— The  measure  of  Remuneration  is  a  question 
of  law,  whether  assumpsit  or  case  be  employed— The  Agent  is  charged  with  the 
amount  of  the  loss,  if  he  has  been  guilty  of  negligence,  whether  the  loss  be  the 
direct  consequence  of  his  neglect  or  not— Cases  examined — The  Agent  may  show 
that  no  loss  has  resulted — Liability  of  Principal  to  Agent— Sub- Agents. 


The  class  of  cases  which  we  next  proceed  to  consider,  presents 
some  difficulty  in  regard  to  the  arrangement  of  the  subject,  in- 
asmuch as  it  is  impossible  in  considering  it,  to  adhere  closely 
to  any  line  of  division  drawn  from  the  forms  of  action.  Demands 
made  by  principals  against  their  agents  may  be  either  said  to 
arise  from  the  breach  of  the  agent's  contract  or  from  the  viola- 
tion of  his  duty,  and  the  actions  of  assumpsit  or  case  can  be 
indifferently  used ;  in  the  one  instance  the  proceeding  being 
ex  contractu,  and  in  the  other  ex  delicto.  But  inasmuch  as  the 
amount  of  damages,  in  the  absence  of  any  circumstance  of 
fraud  or  other  species  of  aggravation,  is  in  either  form  of  action 
a  question  of  law  under  the  control  of  the  court,  I  shall  con- 
sider this  branch  of  our  subject,  as  well  as  that  springing  from 
the  liability  of  common  carriers,  under  the  general  head  of 
contracts. 

In  regard  to  the  contract  of  agency,  there  is  a  very  interest- 
ing class  of  cases  growing  out  of  the  liability  of  the  principal 
for  the  act  of  the  agent.  The  rule  of  the  civil  law  quifadtper 
dbvum  facit  per  se  has  been  adopted  in  our  law  to  an  extent 
making  the  principal  in  many  cases  responsible  for  the  negli- 
gence or  want  of  skill  of  the  party  employed  by  him.  There  is 
also  a  large  class  of  exceptions  where  the  person  though  employed 
by  another  still  carries  on  a  separate  and  independent  calling, 
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recognized  by  common  usage;*  but  these  cases  rather  regard 
the  right  of  action  than  the  measure  of  compensation  ;  and  so 
contenting  myself  with  having  called  the  reader's  attention  to 
the  subject,  we  turn  to  that  of  the  rule  of  damages  as  between 
principal  and  agent  where  a  clear  cause  of  action  exists. 

It  will  also  be  observed  that  the  questions  embraced  under  the 
head  which  we  are  now  considering,  are  very  closely  connected 
with  another  very  large  class  of  cases  growing  out  of  the 
relations  of  master  and  servant.  But  to  this  more  particular 
attention  will  be  drawn  hereafter. 

In  some  of  the  early  cases  growing  out  of  the  contract  of 
agency  it  seems  to  have  been  held,  with  that  disregard  of  any 
fixed  rule  which  we  have  had  occasion  elsewhere  to  notice,  that 
the  jury  had  an  unlimited  control  over  the  amount  of  compen- 
sation ;  thus,  in  an  action  against  an  attorney  for  negligence, 
"  the  jury  were  told  they  might  find  what  damages  they 
pleased."f  But  according  to  the  more  precise  and  much  safer 
view  of  the  subject  now  uniformly  taken  in  all  cases  of  tort, 
where  no  aggravation  is  proved,  the  law  fixes  the  measure  of 
damages  ;  and  more  especially  is  this  true  in  those  cases  which 
we  are  now  considering,  where  the  action,  though  it  may  be 
shaped  so  as  to  be  technically,  and  in  form,  an  action  of  tort,  is 
in  reality  in  all  cases  founded  on  a  contract  either  express  or 
implied.;}: 

We  shall  have  elsewhere  to  consider  the  rule  in  regard  to 
sheriffs  and  other  public  officers,  who,  in  some  points  of  view, 
are  regarded  as  agents  of  the  party  employing  them.  At  pre- 
sent, our  subject  is  the  rule  of  damages  where  mere  private 
agents  have  neglected  or  disobeyed  the  express  or  implied  in- 
structions of  their  principals. 

The  law  is  perfectly  clear,  that  wherever  an  agent  violates 
his  obligation  to  his  principal,  whether  by  exceeding  his  au- 
thority ,by  misconduct,  or  omission,  and  any  damage  results  to 
his  principal,  he  is  responsible  for  6uch  injurious  consequence, 
and  bound  to  make  indemnity .§ 

*  Laugher  w.  Pointer,  5B.&  Ores.,  647.  Qnarman  w.  Burnett,  6  Meea.  &  W., 
499.  Bapeon  «#.  Cubitt,  9  Mees.  <fe  W.,  710.  Mffligan  «t.  Wedge,  IS  Ad.  &  Ell.,  7*7. 
Martin  w.  Temperly,  4  Q.  B.,  298.  In  North  Carolina,  Wiawall  «#.  Brinaon,  10  IretL, 
554. 

+  Rtuseel  «t.  Palmer,  2  Wfla^  825. 

X  Bank  of  Orange  v*.  Brown,  8  Wend.,  158. 

f  Story  on  Agency,  Chap.  VIIL 
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We  have  already  seen,*  that  wherever  an  engagement  is 
broken,  or  an  obligation  violated,  the  law,  in  the  absence  of  the 
proof  of  actual  injury,  infers  nominal  damage  to  have  resulted 
from  it.  In  regard  to  agents,  however,  language  has  been  used 
from  which  it  might  be  supposed  that  this  class  of  cases  formed 
an  exception  to  the  general  rule,  and  that  unless  positive  loss 
were  shown  to  have  resulted  from  the  agent's  illegal  act,  no  re- 
covery whatever  could  be  had.  Thus  says  Mr.  Justioe  Story : 
"  There  must  be  a  real  loss  or  actual  damage,  and  not  merely  a 
probable  or  possible  one."  And  again :  "  It  is  a  good  defense, 
or  rather  excuse,  that  the  misconduct  of  the  agent  has  been  fol- 
lowed by  no  loss  or  damage  whatever  to  the  principal ;  for  then 
the  rule  applies,  that  though  it  is  a  wrong  it  is  without  any 
damage ;  and  to  maintain  an  action,  both  must  concur,  for  dam- 
num absque  injuria  and  injuria  absque  damno,  are  equally  ob- 
jections to  any  recovery ."f 

I  submit,  however,  that  this  language  has  probably  been  used 
with  reference  rather  to  the  compensation  than  to  the  right  of 
action ;  that  no  distinction  can  be  taken  in  this  respect  between 
the  breach  of  an  agent's  engagements  and  that  of  any  other 
contract ;  and  that  if  the  inference  of  nominal  damage  from 
any  illegal  act  is  correct  and  logical,  it  should  apply  uniformly 
to  all  transactions  embraced  within  the  wide  domains  of  the 

law4 

Assuming,  then,  that  in  the  absence  of  proof  of  positive  loss, 

nominal  damage  will  be  inferred,  we  have  to  consider  those 
cases  where  actual  injury  results,  and  where,  as  I  have  said, 
the  agent  is  bound  to  make  it  good.  Li  applying  this  rule,  we 
shall  find  the  distinction  taken,  to  which  we  have  already  fre- 
quently alluded,  between  proximate  and  remote  damage.  The 
loss  for  which  remuneration  is  sought,  need  not  be  directly 
caused  by  the  act  done  or  omitted.  It  will  be  sufficient  if  it  is  a 
natural  or  a  necessary  consequence ;  but  remote  or  merely  possi- 
ble consequences  are  excluded  from  consideration.  This  princi- 
ple will  be  best  illustrated  by  the  cases  which  have  been  decided. 


*  Supra,  46,  et  seq. 

+  Story  on  Agency,  1 888  and  886.  See  this  ease  cited  in  Blot  vt.  Boieean,  8  Com- 
atock,78. 

X  And  bo  it  has  been  decided  in  New  Hampshire ;  Frothingnam  w.  Ererton,  1$ 
H.H.B.,  889.    So,  alflo,  inBlotw.  Boioeau,  8Comstook,  78. 

22 
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Bat  it  may  be  stated  as  a  general  rule,  that  in  all  cases 
of  agency,  whether  the  agent  be  one  of  private  selection  or 
viriute  officii^  whether  factor  or  sheriff  the  omission  or  miscon- 
duct of  the  agent  in  regard  to  the  matter  with  which  he  is 
charged  or  intrusted,  renders  him  liable  to  the  principal  in 
damages ;  and  where  he  has  been  appointed  to  obtain  or  receive 
any  given  sum  of  money,  or  security  therefor,  and  it  appeals 
that  he  was  guilty  of  misconduct,  and  that  the  money  or  secu- 
rity was  not  obtained,  these  two  facts  will,  in  the  absence  of 
other  proof,  be  treated  as  cause  and  effect.  The  negligence  will 
be  held  to  be  the  cause  of  the  loss,  and  the  sum  of  money  in  ques- 
tion or  the  security  therefor,  will  be  prima  facie  the  measure 
of  damages  sustained  by  the  principal. 

Evidence,  however,  that  such  is  not  the  case,  that  the  negli- 
gence was  not  and  could  not  have  been  the  cause  of  the  loss, 
or  that  the  real  damage  is  less,  will  throw  the  burden  of 
proof  back  upon  the  plaintiff,  and  compel  him  to  show  the 
damage  he  has  actually  sustained  by  the  neglect  of  the  agent 

The  damage,  as  I  have  heretofore  had  occasion  to  say,*  must 
be  proximately  caused  by  the  act  or  omission  of  the  agent,  but 
it  need  not  be  the  direct  result  of  it.  Thus,  says  Mr.  J.  Story, 
"  If  an  agent  knowingly  deposit  goods  in  an  improper  place, 
and  a  fire  accidentally  ensue,  by  which  they  are  destroyed,  he 
would  be  responsible  for  the  loss ;"  and  so  the  Master  of  the 
Rolls  said,  speaking  of  trustees,  l(  If  the  loss  had  happened 
by  fire,  lightning,  or  any  other  accident,  that  would  not  be  an 
excuse  for  them  if  guilty  of  previous  negligence."t  In  these 
cases,  though  the  loss  is  not  the  immediate  consequence  of  the 
negligence,  but  of  the  fire,  still  it  may  be  truly  said  that  it 
would  not  have  occurred  except  from  such  negligence.^  So  if 
an  agent,  in  procuring  a  policy  of  insurance,  should  so  negli- 
gently execute  his  duty,  as  that  the  risk  (for  example,  a  peril  of 
the  seas  by  which  a  loss  was  caused)  should  not  be  included, 
although  the  loss  was  directly  owing  to  the  peril  of  the  seas, 
still  it  was  proximately  owing  to  the  negligence  of  the  agent, 
and  the  principal  may  accordingly  recover.    These  questions 


*  Snpn,  Cfcu  IIL,  57. 

f  Story  on  Agency,  $  218.    Caffray  w.  Derby,  6  Vesey,  488, 486, 

%  See  Williams  ct.  Litttefleld,  12  Wend.,  862. 
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very  frequently  arise  between  merchants  and  insurance  brokers 
or  factors. 

So  in  a  case*  where  the  defendants,  in  taking  oat  a  policy 
for  the  plaintiffs,  had  omitted  "  a  liberty  to  touch  at  the  Canary 
Islands,"  and  having  touched  there,  and  being  captured,  the 
underwriters  refused  to  pay  on  the  ground  of  deviation,  Lord 
Ellenborough  held,  that  the  plaintiffs  were  entitled  to  recover  a 
verdict  for  the  sum  insured,  deducting  the  premiums.  Again, 
in  a  casef  where  the  defendant,  in  effecting  a  policy,  had  de- 
parted from  his  instructions,  and  the  vessel  being  lost,  the  un- 
derwriters, in  consequence  of  the  agent's  neglect, -were  not  liable, 
two  of  the  underwriters  for  £200  having  paid  the  loss,  and  a 
third  for  the  same  sum  having  become  bankrupt,  Gibbs,  0.  J., 
held  that  the  plaintiff  was  entitled  to  recover  the  amount  di- 
rected to  be  insured,  less  the  £400  paid,  and  the  £200  subscribed 
by  the  bankrupt  underwriter ;  and  the  plaintiff  accordingly 
took  a  verdict  for  the  balance.:): 

In  a  case  in  New  York,  where  premiums  had  been  paid  at 
Savannah  to  an  agent  of  underwriters  doing  business  at  New 
York,  and  a  bill  was  filed  against  the  company  to  compel  the 
execution  of  a  policy,  Mr.  Senator  Golden  said :  "  Suppose  an 
action  had  been  brought  against  the  Savannah  agent  for  not 
sending  the  premium  to  New  York  in  due  time,  can  there  be  a 
doubt  that  the  appellant  would  have  recovered  in  a  court  of  law, 
and  that  the  measure  of  damages  would  have  been  the  amount 
which  was  to  have  been  insured,  and  for  which  the  premium 
was  paidf"§ 

Again,  if  an  agent  who  is  bound  to  procure  insurance  for 
his  principal,  neglects  to  procure  any,  and  a  loss  occurs  to  his 
principal  from  a  peril  ordinarily  insured  against,  the  agent  will 
be  bound  to  pay  the  principal  the  full  amount  of  the  loss  occa- 
sioned by  his  negligence. 

In  a  case  on  the  Pennsylvania  circuit,]  the  late  learned  Mr. 
Justice  Washington  charged, — 

•  MaUoogh  «#.  Barber,  4  Gampb.,  160,  (1815). 
t  Park  m.  Hamond,  4  Camp.,  944. 

X  See  this  case,  6  Taunt,  495,  where  a  new  trial  was  reftaod,  but  nothing  was  said 
as  to  the  measure  of  damages. 

f  Perkins  w.  Washington  Ins.  Co.,  4  Cowen,  645  and  664» 
I  Morris  vs.  Summer!,  S  Wash,  C.  C.  B.,  208,  (1808). 


340  PRINCIPAL  AND  AGENT. 

M  That  in  ease  a  merchant  la  in  the  habK  of  effecting  insurance  for  Mb  cor- 
respondents, and  is  directed  to  make  an  insurance,  and  neglects  to  do  so,  ht  is 
himself  answerable  for  the  losses  as  an  insurer,  and  entitled  to  a  premium  as 
such.  That  the  amount  of  loss  for  which  an  underwriter  who  had  subscribed 
the  policy  would  have  been  answerable  is  the  only  measure  of  damages  against 
him.  If  he  can  excuse  himself  for  not  having  effected  the  insurance,  he  is  an- 
swerable for  nothing;  if  he  cannot  excuse  himself,  he  is  answerable  for  toe 
whole." 

And  it  appears  that  on  exception  to  the  charge  this  judg- 
ment was  affirmed  in  the  Supreme  Court  of  the  United  States. 

The  same  point  was  laid  down  in  another  case  by  the  same 
able  judge,*  still  more  broadly :  "  The  law  is  clear,  that  if  a 
foreign  merchant  who  is  in  the  habit  of  insuring  for  his  corres- 
pondent here,  receives  an  order  for  making  an  insurance,  and 
neglects  to  do  so,  or  does  so  differently  from  his  orders,  or  in  an 
insufficient  manner,  he  is  answerable  not  for  damages  merely* 
but  as  if  he  were  himself  the  underwriter,  and  he  is  of  cooiee 
entitled  to  the  premium." 

If  a  bank  receive  a  note  for  collection  in  another  State,  and 
neither  collects  it  nor  gives  the  owner  notice  of  non-payment, 
nor  returns  it  till  barred  by  the  statute  of  limitations,  and  there 
be  no  evidence  of  the  insolvency  of  the  maker,  the  measure  of 
damages  is  the  amount  of  the  note  less  the  charges  for  collec- 
tion.! 

It  has  been  settled  in  New  York  that  on  the  deposit  of  a 
bill  of  exchange  with  a  banker  for  collection  in  another  State 
where  it  was  payable,  the  banker  was  liable  to  the  holder  for 
any  neglect  or  omission  of  duty,  in  respect  of  such  collection,  on 
the  part  of  his  agent  or  the  notary  employed  by  him  in  the  for* 
eign  State ;{  and  on  the  authority  of  this  case  it  has  also  bean 
decided,  that  where  a  person  undertakes  the  collection  of  a  bond 
and  mortgage,  and  covenants  in  express  terms  "  to  take  proper 
means  to  collect  the  mortgage,  he  is  responsible  for  the  default 
of  the  solicitor  employed  by  him,  and  the  amount  of  the  bond 
and  mortgage  is  the  prima  facie  measure  of  damages.'^ 

In  a  case  in  the  English  Common  Pleas,  |  the  question  was 

*  Pe  Tastett  w.  Croussillat,  2  Wash.  C.  C.  B.,  188. 
t  Wingate  «.  Mechanics1  Bank,  10  Barr,  104, 
X  AUen  w.  Merchants'  Bank,  22  Wend.,  215. 
f  Hoard  «.  Garner,  8  Sandf.  S.  C.  B.,  179. 
|  Dark  «•.  Garrett,  6  Bing.,  716,  (1880). 
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carefully  considered  by  a  very  able  court.  The  plaintiff  put 
lime  on  board  the  defendant's  barge,  to  be  carried  from  Med- 
way  to  London ;  the  barge  deviated ;  while  out  of  her  course  a 
tempest  ensued,  in  consequence  of  which  the  sea  communi- 
cated with  the  lime,  and  by  reason  of  this  the  barge  took  fire ; 
the  master  then,  for  the  safety  of  himself  and  crew,  ran  her  on 
shore ;  and  the  result  was,  that  both  the  vessel  and  cargo  were 
lost 

It  was  insisted  for  the  defendants  that  the  deviation  was  not 
a  sufficiently  proximate  cause  of  the  loss  of  the  lime  to  entitle 
the  plaintiff  to  recover.  But  a  verdict  having  been  given  for 
the  plaintiff,  on  a  motion  for  a  new  trial,  Tindal,  C.  J.,  in  deliv- 
ering the  opinion  of  the  court,  said :  "  We  think  the  real  an- 
swer to  the  objection  is,  that  no  wrongdoer  shall  be  allowed  to 
qualify  or  apportion  his  own  wrong,  and  that  as  a  loss  has  ac- 
tually happened  while  his  wrongful  act  was  in  operation  and 
force,  and  which  is  attributable  to  his  wrongful  act,  he  cannot 
set  up  as  an  answer  to  the  action,  the  bare  possibility  of  a  loss 
if  his  wrongful  act  had  never  been  done.  It  might  admit  of  a 
different  construction  if  he  could  show,  not  only  that  the  same 
loss  might  have  happened,  but  that  it  must  have  happened,  if 
the  act  complained  of  had  not  been  done ;  but  there  is  no  evi- 
dence to  that  extent  in  the  present  case.9'  And  this  reasoning 
is  adopted  by  Mr.  Justice  Story  in  his  work  on  Agency.* 

In  Pennsylvania,  where  a  party  in  London  consigned  goods 
to  a  correspondent  in  Philadelphia,  to  be  delivered  to  a  third 
party,  only  in  case  of  his  paying  the  amount  or  giving  sat- 
isfactory security,  and  the  agent  delivered  the  goods  without 
requiring  either  payment  or  security, — it  was  held,  that  the 
agent  had  thereby  made  himself  liable  for  the  full  amount  of 
the  original  debt,  with  a  reasonable  compensation  for  the  delay 
of  paymentf 

Such,  too,  is  the  language  of  all  the  most  eminent  authors 
of  our  law.  "  In  this,"  to  use  the  clear  language  of  Mr.  Ser- 
geant Marshall, %  "  as  in  all  other  cases  where  a  man,  either  by 
an  express  or  implied  undertaking,  engages  to  do  an  act  for 

•  Chapter  VUL,  %  819.    See,  to  S.  P.,  Parker  w.  James,  4  Gamp.,  US. 

t  Walker  «*.  Smith,  4  DaU.,  880. 

X  On  Inauranoe,  Book  L,  Oh.  VIII.,  f  2,  S97. 
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another,  and  has  either  wholly  neglected  to  do  it,  or  does  it 
improperly  or  unskillfully,  an  action  on  the  case  will  lie  against 
him  to  recover  a  satisfaction  for  the  loss  or  damage  resulting 
from  his  negligence,  carelessness,  or  want  of  skill."  In  an 
action  against  a  broker  for  negligence  or  unskillfulness  in  effect- 
ing an  insurance,  "  the  plaintiff,"  says  the  same  author,*  "  is 
entitled  to  recover  the  same  amount  as  he  might  have  re- 
covered against  the  underwriters  had  the  policy  been  properly 
effected."  "  And  so,"  says  Mr.  Phillips,t  u  the  agent  puts  him- 
self in  the  place  of  the  underwriters  and  must  pay  the  loss, 
or  the  part  of  it  for  which  the  underwriter  is  not  liable,  but  for 
which  he  would  have  been  liable  had  the  policy  been  made  ac- 
cording to  the  instructions,  or  in  such  manner  as  the  principal 
had  a  right  to  expect  and  require."^: 

The  same  principle  was  applied  in  an  action  of  assumpsit^ 
where  the  defendants  had  been  employed  as  factors  to  settle 
with  underwriters  as  for  a  total  loss.  The  defendants  adjusted 
the  loss  at  20  per  cent.,  and  canceled  the  policy ;  and  the  court 
said :  "  If  the  defendants,  as  agents  or  factors  of  the  plaintiffs, 
have,  through  mistake  or  design,  disobeyed  their  instructions, 
they  are  undoubtedly  responsible,  and  are  to  be  considered  as 
substituted  for  the  insurers.  This  was  a  point  conceded  on  the 
argument ;"  and  a  motion  for  a  new  trial  on  the  ground  of  ex- 
cessive damages  was  denied. 

But  the  plaintiff  can  only  have  judgment  for  the  same  sum 
which  in  point  of  law  he  might  hare  recdvered  on  the  policy, 
and  not  for  any  amount  which  the  indulgence  or  liberality  of 
the  underwriters  might  possibly  have  induced  them  to  pay. 
So, J  where  the  plaintiff  had  requested  insurance  to  be  effected 
at  Liverpool  on  certain  slaves,  and  the  defendant  had  neglected 
it,  it  was  contended  that  though  the  plaintiff  could  not  have 
recovered  the  value  of  the  slaves  in  an  action  against  the  un- 
derwriters, yet,  that  in  point  of  fact  these  slaves  were  fire- 

*  Vol.  1,  800,  B.  1,  Ch.  VIII,  §  9. 

t  On  Inraranee,  Vol.  2,  666,  oh.  22. 

X  Delaney  «*.  Stoddart,  1  T.  B.,  22 ;  Wilkinson  «t.  Covcrdale,  1  Esp.,  75;  Wallace 
«t.  Telfair,  1  £ap.,  76 ;  Thome  vs.  Peas,  4  J.  B.,  84 ;  Miner  «#.  Taggart,  8  Bin.,  20ft; 
De  Tastett  «.  Cronasulat,  2  Waah.  C.  C.  B.,  182 ;  Harding  w.  Carter,  Park  on  Insu- 
rance, 4. 

I  Bundle  vs.  Moore,  8  J.  C,  86. 

I  Webster  «.  Be  Tastet,  7  T.  B^  157. 
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quently  the  subject  of  insurance  at  Liverpool,  where  the  loss  was 
always  paid  by  the  underwriters  without  disputing  the  ques- 
tion; and  that  consequently  the  plaintiff  might  recover  the 
value  of  them  in  this  action,  because,  by  means  of  the  defend- 
ant's negligence  the  plaintiff  had  sustained  the  loss.  "But 
the  court  were  clearly  of  opinion  that  the  slaves  were  not  the 
subject  of  insurance,  and  that  the  plaintiff  could  not  recover 
in  this  action  more  than  he  could  have  recovered  in  an  act/ion 
against  the  underwriters."*  "And  so,"  says  Mr.  Justice 
Story, f  a  there  must  be  a  real  loss  or  actual  damage,  and  not 
merely  a  probable  or  possible  one."  So,  if  the  ship  deviate, 
or  the  voyage  or  insurance  be  illegal,  or  the  principal  had  no 
interest,  or  the  voyage  as  described  in  the  order  would  not  have 
covered  the  risk — in  all  such  cases  the  agent  will  not  be  re- 
sponsible. 

.  Nor  will  the  plaintiff  in  such  an  action  be  allowed  the  costs 
of  an  unsuccessful  suit  against  the  underwriters,  unless  such 
action  was  necessary  or  brought  by  the  direction  of  the  agent 
£k>4  where  the  plaintiff  had  been  nonsuited  in  an  action  against 
the  underwriters,  on  the  ground  of  concealment  of  material  in* 
formation,  and  in  the  suit  against  his  agent,  claimed  to  include 
the  costs  of  the  action  .on  the  policy ;  Lord  Eldon  said,  that 
there  was  no  necessity  to  bring  that  action  to  entitle  the  plain- 
tiff to  recover  in  the  aforesaid  case,  and  as  it  did  not  appear 
that  the  action  on  the  policy  was  brought  by  the  desire  or  with 
the  concurrence  of  the  present  defendant,  he  ought  not  to  be 
charged  with  the  costs  of  it ;  and  this  is  in  analogy  to  the  rule, 
as  we  have  seen  it  laid  down  between  principal  and  surety. 

But  assuming  that  the  principal  is  entitled  to  demand  of  the 
defaulting  agent  remuneration  for  his  loss,  the  embarrassing 
question  constantly  recurs ;  what  is  the  limit  of  the  compensa- 
tion that  he  seeks  %  The  general  rule  undoubtedly  is  in  this,  as 
in  all  other  cases 'of  contract,  that  the  damage  actually  sustained 
is  the  criterion  of  remuneration.  So  in  the  State  of  Alabama, 
where  an  agent  was  instructed  not  to  sell  cotton  for  less  than 
14  cents  a  pound,  it  was  held  that  a  disregard  of  these  orders 
did  not  authorize  the  principal  to  recover  up  to  the  limit  he  had 

*  See,  aloo,  Potafa  «#.  OtweU,  8  Gamp.,  867. 

t  Agency,  §  S82. 

X  Seller  «#.  Work,  Marshall,  S99,  Book.  L,  Gh.  VIII.,  f  S. 
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Bet,  but  that  the  criterion  was  the  price  at  which  other  cotton 
of  that  quality  had  been  sold  daring  the  season.*  So,  too, 
when  the  plaintiff  had  instructed  the  defendant  not  to  sell  a 
horse  for  less  than  $500,  and  the  orders  were  disobeyed,  it  was 
nevertheless  held  that,  notwithstanding  the  instructions,  the 
plaintiff  could  only  recover  the  actual  value  of  the  animaLf 

But  I  confess  the  reasoning  of  these  cases  appears  to  me 
doubtful.  Where  an  agent  accepts  a  consignment  with  limits 
of  sale,  and  by  selling  contrary  to  orders  puts  it  out  of  his  power 
to  return  the  goods,  or  the  price  understood  and  fixed  on  before- 
hand, it  seems  the  least  he  is  legally  bound  to  do  is  to  pay  the 
value  at  which  the  owner  had  previously  appraised  them. 

In  a  case  in  the  King's  Bench,^:  the  plaintiffs,  who  had 
shipped  certain  goods  on  board  the  Mary  Stevens,  to  be  carried 
from  Liverpool  to  Trieste,  brought  their  action  against  the 
owners  of  the  ship  on  the  ground  that  the  vessel  had  deviated, 
and  having  subsequently  been  captured,  the  plaintiffs  had  thus 
lost  the  benefit  of  a  policy  of  insurance.  The  cost  price  of  the 
goods,  with  the  shipping  charges,  amounted  to  £4,411 13*.  9d. 
The  plaintiffs  had  paid  for  premium  of  insurance,  £720  16s.  6cL 
The  defendants  had  paid  the  plaintiffs  the  sum  of  £4,411 18*. 
9<£.,  but  refused  to  pay  the  £720  16s.  6d. 

And  Lord  Ellenborough  said  that  the  premiums  were  not 
recoverable. 

"The  plaintiffs,"  said  the  learned  judge,  "were  entitled  to  reooyer  the  Taiue 
of  their  goods  on  board  the  ship  at  the  time  she  waa  captured  by  meana  of  the 
deviation.  They  had  actually  received  the  cost  price,  together  with  the  ship- 
ping charges.  I  have  no  evidence  before  me  that  the  goods  were  worth  more. 
The  case  is  silent  as  to  the  profits  of  the  adventure.  Had  there  been  no  in- 
surance, I  could  not  have  said,  without  proof;  that  the  goods  were  worth  more 
than  the  cost  price  and  shipping  charges,  and  I  cannot  say  that,  by  the  mere 
act  of  insurance,  the  value  of  the  goods  is  enhanced  by  the  amount  of  the 
premiums." 

This  decision  may,  with  great  deference,  be  questioned. 
Here  the  plaintiff  had  actually  disbursed  the  sum  of  £720, 


*  Austin  m.  Crawford,  7  Alaba.,  8*5. 

t  Ainaworth  tw.  Partillo,  18  Alaba^  N.  8.,  460 ;  and  see,  to  same  point,  Hot  w. 
Bofoeau,  8  Comet,  78. 

X  Parker  u .  James,  4  Camp.,  US,  (1814). 
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which  became  of  no  value  to  them  by  the  act  of  the  defendant, 
and  it  would  seem  that  the  burden  of  proof  should  have 
been  thrown  on  the  defendant,  obliging  him  to  prove  that 
the  disbursement  in  question  oonld  have  been  of  no  service  to 
the  plaintiff, 

A  case  in  the  Supreme  Court  of  the  United  States*  exhibits 
another  species  of  injury  inflicted  by  an  agent  on  a  principal. 
Cunningham  &  Co.,  of  Boston,  owners  of  the  Halcyon,  sent 
her  from  Havana  to  the  defendants  below,  Bell  De  Tough  & 
Co.,  with  directions  to  invest  of  the  freight  (which  was  about 
4,600  petsos),  2,200  petsos  in  marble  tiles,  and  the  balance  in 
wrapping  paper,  to  be  shipped  by  the  same  vessel  to  Havana. 
The  defendants  disobeyed  the  directions,  and  invested  the  whole 
in  wrapping  paper.  The  tiles  would  have  made  a  considerable 
profit,  the  paper  made  a  heavy  loss.  Trial  and  verdict  for  the 
plaintiff;  exception  and  writ  of  error.  The  plain tiffi  in  error 
(the  defendants  below),  insisted  that  Cunningham  &  Co.  were 
entitled  to  no  more  than  the  value  of  the  money  at  Leghorn, 
which  ought  to  have  been  invested  in  tiles,  and  not  its  value  in 
Havana ;  or,  in  other  words,  that  the  value  of  2,200  petsos  at 
Leghorn,  with  interest,  and  not  the  value  of  the  tiles  at  Ha- 
vana, ought  to  be  given.  But  the  Court  overruled  this,  saying, 
"  that  it  would  be  tantamount  to  a  declaration  that  the  breach 
of  contract  consisted  in  the  nonpayment  of  two  thousand  two 
hundred  petsos,  not  in  the  failure  to  invest  that  svm  in  tiles. 
Speculative  damages  dependent  on  possible  successive  schemes, 
ought  never  to  be  given ;  but  positive  and  direct  loss,  resulting 
plainly  and  immediately  from  the  breach  of  orders,  may  be 
taken  into  the  estimate.  Thus,  in  this  case,  an  estimate  of  pos- 
sible profit  to  be  derived  from  investments  at  the  Havana  of 
the  money  arising  from  the  sale  of  the  tiles,  taking  into  view  a 
distinct  operation,  would  have  been  to  transcend  the  proper 
limits  which  a  jury  ought  to  respect ;  but  the  actual  value  of 
the  tiles  themselves  at  the  Havana  affords  a  reasonable  standard 
for  the  estimate  of  damages."! 


*  Bell  e*.  Cunningham,  8  Peters,  69,  (1880). 

t  This  ease  will  he  found  reported  mt  nlii  pitas,  5  Meson,  161 ;  where  Story,  Jn 
told  the  jury,  in  very  general  terms,  that  they  were  at  liberty  to  oompensate  the  plain- 
tiffii  for  the  actual  loss  sustained  in  oonsequenoe  of  the  defendanta'  default,  but  were 
not  at  liberty  to  give  vindictive  damages. 
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-  So  in  Louisiana,  an  agent  failing  to  ship  goods,  which  he 
was  directed  by  the  principal  to  do,  is  liable  for  the  actual  va- 
lue of  the  goods  at  the  port  of  destination.* 

This  allowance  of  the  value  which  the  goods  would  have 
had  at  the  place  intended  for  the  sale,  amounts  to  an  allowance 
of  profits,  on  the  principles  which  we  have  heretofore  had  oc- 
casion to  consider. f 

In  New  York,  the  rule  that  has  been  stated  was  early  ap- 
plied to  a  case  of  considerable  magnitude,^  and  carried,  even  to 
a  greater  extent.  Le  Guen  being  owner  of  a  large  quantity  of 
cotton  and  indigo,  employed  the  defendants,  Gouverneur  & 
Kemble,  to  sell  it  for  him.  They  sold  it  to  Gomez,  Lopez  & 
Li  vera  for  $122,415  36,  for  which  the  purchasers  gave  their 
promissory  notes,  payable  in  a  year.  The  cargo  was  to  be  ship- 
ped to  France ;  and  it  was  stipulated  by  a  written  contract,  that 
the  proceeds  of  the  property  in  France  should  be  first  applied 
towards  payment  of  the  purchase  money,  and  further,  that 
Gouverneur  &  Kemble  might  have  it  at  their  option  to  receive 
the  whole  or  any  part  of  the  cotton  at  any  port  where  the  vessel 
carrying  the  property  might  discharge  in  Europe.  The  plain- 
tiff, Le  Guen,  made  repeated  applications  to  the  defendants  to 
make  election  to  receive  the  purchase  money  out  of  the  proceeds 
of  the  cargo  in  Europe,  and  to  give  an  authority  by  which  the 
plaintiff  might  receive  the  surplus  thereof,  after  the  defendants 
had  retained  a  sufficient  sum  to  indemnify  them  for  all  their 
advances  and  responsibilities  on  account  of  the  plaintiff.  This 
the  defendants  refused  to  do ;  and  for  this  violation  of  their  duty 
as  agents,  the  plaintiff  brought  an  action,  charging  them  with 
the  whole  price  agreed  to  be  paid  for  the  property  by  Gomez 
&  Go.  Benson,  J.,  in  delivering  the  opinion  of  the  Supreme 
Court,  said :  (p.  466.) 


u  The  remaining  question  is  as  to  the  rule  by  which  the  jury  have 
the  damages,  and  which  from  the  record  appears  to  have  been  the  amount 
agreed  on  by  the  contract  as  the  price  of  the  cotton  and  indigo.    I  have  already 

j  *  Ryder  vs.  Thayer,  8  La.  Ann.  B.,  149.    In  this  case  exemplary  damages  were 

claimed ;  bat  the  Court  said,  "  In  ease  of  a  breach  of  oontraet,  whether  by  the  negligence 
or  fraud  of  a  party,  no  other  sum  oan  be  allowed  as  damages  than  that  whioh  fully  in- 
demnifies the  creditor." 

t  Vide,  Chap.  8,  69,  et  seq. 

X  Le  Guen  tw.  Gouverneur  A  Kemble,  1  J.  Oases,  486,  (1800). 
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iftentioned  raeh  of  the  rights  of  the  factor  as  can  have  any  relation  to  the  ques- 
tion between  the  present  parties.  I  now  briefly  state  his  duty  generally  to  be, 
that  he  is  to  follow  the  orders  of  his  principal ;  and  for  a  breach  of  these  orders 
he  is  to  answer  in  damages  to  his  principal;  if  the  breach  is  merely  partial,  and 
as  to  certain  parcels  or  particulars  only,  he  shall  not  be  held  to  answer  further 
than  as  to  such  parcels  or  particulars ;  but  if  the  breach  is  such  as  to  involve 
the  whole  of  the  property  intrusted  to  him,  he  shall  then  be  held  to  answer  for 
the  value  of  the  whole  of  the  property,  and  as  such  value  was,  at  the  time  the 
breach  of  orders  took  place ;  and  if  the  property  consisted  in  credits,  to  answer 
to  the  amount  of  the  credits,  and  the  principal  may  from  that  moment  aban- 
don to  him  the  whole  of  the  property." 

The  real  question  decided  as  to  the  measure  of  damages, 
appears  still  more  fully  from  the  points  taken  on  the  argument 
of  the  writ  of  error  which  was  brought  upon  this  judgment. 
It  appears  by  these  points,  that  the  defendants  insisted  that  they 
should  have  been  allowed  to  show  that  the  plaintiff,  Le  Guen, 
had  in  reality,  sustained  no  loss,  that  the  property  had  sold  at  a 
ruinous  sacrifice,  and  that  they  should  have  been  permitted  to 
prove  what  the  proceeds  of  the  cargo  in  Europe  really  were. 
For  that  purpose  they  say  a  witness  who  was  in  Europe  and  su- 
perintended the  sales  had  attended  the  trial.  The  plaintiff,  on 
the  other  side,  contended  that  no  inquiry  should  have  been 
allowed  as  to  the  actual  damage.  And  the  Court  of  Errors  af- 
firmed the  judgment  of  the  Supreme  Court. 

This  case  is,  however,  as  to  the  measure  of  damages,  sub- 
stantially overruled  by  a  very  recent  case,  which  I  now  proceed 
to  examine. ,  And  it  seems  at  length  to  be  well  settled,  that  if 
orders  have  been  disobeyed,  and  injury  results,  the  loss  shall 
jprimafcude  be  ascribed  to  the  disobedience  of  orders,  and  that 
in  the  absence  of  conflicting  proof,  Qiejprima  facie. evidence 
shall  be  deemed  conclusive ;  but  that  the  agent  shall  always  be 
at  liberty  to  show  that  if  the  order  had  been  obeyed,  the  same 
damage  would  have  resulted,  or  that  the  real  loss  is  much  less 
than  the  plaintiff's  claim.* 

*  It  is  true  that  Lansing,  J.,  said  that,  "  the  refusal  of  Gouverneur  and  Kemble  to 
authorize  Le  Guen  to  receive  such  surplus  was  a  violation  of  their  trust,  which  amounts 
to  full  evidence  of  an  Intent  to  convert  ft*  whole  to  their  own  use,  regardless  of  the  in- 
terests or  instructions  of  their  principals."  This  assimilates  the  case  to  an  action  of 
trover.  But  this  ought  not  to  alter  the  rule  of  damages,  if  to  be  governed  by  the  con- 
sideration of  compensation  for  injury  actually  done.  If,  on  the  other  hand,  the  case 
showed  fraud  or  malice,  then  a  muoh  larger  discretion  should  have  been  left  to  the 
jury. 
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In  an  action  on  the  case  for  negligence*  in  omitting,  within 
a  reasonable  time,  to  present  a  draft  for  acceptance,  the  liability 
of  the  defendants  was  admitted.  The  Judge  of  the  Superior 
Court,  where  the  cause  was  tried,  charged, "  that  the  Court  and 
jury,  having  no  knowledge  of  what  the  amount  of  damages  was, 
except  from  the  proof  of  the  amount  of  the  draft,  the  jury  would 
find  the  verdict  for  the  plaintifla  for  the  draft  and  for  the  inter- 
est thereon.9'  A  verdict  having  been  found  for  the  plaintiffs, 
the  Supreme  Court,  after  reciting  the  part  of  the  charge  in 
question,  said :  "  Certainly,  if  there  were  any  thing  appearing 
in  mitigation  it  should  have  been  put  to  the  jury.  The  difficul- 
ty lies  in  discovering  any  real  ground ;  the  jury  must  have  been 
left  to  decide  by  the  merest  conjecture.  The  case  seems  to 
have  been  prima  facie  one  of  simple  total  loss,  by  the  fault  of 
the  defendants  below."  But  the  Court  of  Errors  reversed  this 
judgment,  on  the  ground  that  the  amount  of  actual  damage  sus- 
tained, should  have  been  left  to  the  jury  .f    The  Chancellor  said : 

"Where  there  is  a  reasonable  probability  that  the  bill  would  have  been 
accepted  and  paid,  if  the  agent  had  done  his  duty ;  or  where,  by  the  negligence 
of  the  agent,  the  liability  of  a  drawer  or  indoreer,  who  was  apparently  able  to 
pay  the  bill,  has  been  discharged,  so  that  the  owner  of  the  bill  cannot  legally 
recover  against  such  drawer  or  indoreer,  I  admit,  the  agent  by  whose  negli- 
gence the  loss  has  occurred  is,  prima  facie,  liable  for  the  whole  amount  thereof 
with  interest,  as  damages,  unless  he  is  able  to  satisfy  the  court  and  jury  that 
the  whole  amount  of  the  bill  has  not  been  actually  lost  to  the  owner  in  con- 
sequence of  such  negligence.  The  case  under  consideration,  however,  is  one 
of  a  very  different  description.  Here  it  is  perfectly  evident,  from  the  testimony 
of  one  of  the  drawees,  that  the  draft  would  not  have  been  accepted  at  any  time 
after  it  was  received  by  the  Aliens  for  collection,  as  the  drawees  had  received 
express  directions  from  the  drawernot  to  accept,  nor  would  they  have  accepted 
it  even  without  such  a  prohibition,  unless  they  had  previously  been  advised 
so  to  do  by  the  drawer.  The  fact  also,  that  the  drawer's  credit  was  not  good 
at  the  time  this  draft  was  received  for  collection,  he  having  suffered  his  note 
to  Boyd  &  Suydam  to  lie  under  protest  for  some  time,  and  the  express  direc- 
tions given  by  him  to  the  drawers  not  to  accept  this  draft,  rendered  it  highly 
improbable  that  he  would  have  paid  the  draft  himself  to  save  his  credit,  if  it 
had  been  sent  back  protested  at  an  earlier  day.  From  the  facts  of  the  case, 
therefore,  I  think  there  was  no  ground  for  supposing  that  the  owners  had  sus- 
tained any  actual  damage  from  the  mistake  of  the  Aliens,  in  not  sending  on 

*  Suydam  w.  Allen,  80  Wend.,  821. 

i  Mr.  Senator  Verplanck  delivered  a  very  able  dissenting  opinion  as  to  the  rule  of 
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the  bill  for  acceptance  immediately  after  they  received  it  for  collection  in  New 
Yoik ;  or  that  their  chance  of  obtaining  payment  from  the  drawer  was  materi- 
ally impaired  by  the  delay  of  the  protest  for  a  few  days.  Under  the  circum- 
stances of  this  ease,  therefore,  I  think  the  jury  should  have  been  instructed  that, 
upon  the  evidence,  the  plaintiffs  were  only  entitled  to  nominal  Attn\iffml  or  at 
least,  they  should  have  been  told  to  find  only  such  damages  as  they  should, 
from  the  evidence,  believe  it  probable  the  plaintifla  might  have  sustained  by 
the  delay  in  presenting  the  draft  for  acceptance  immediately ;  for  I  do  not  see 
how  it  is  possible  for  any  one  to  believe,  or  even  to  suppose  it  probable,  from 
this  evidence,  that  the  whole  amount  of  this  draft  was  in  fact  lost  to  the  plain* 
tiffs  below,  by  the  delay  of  the  Aliens  in  presenting  it  to  the  drawees,  and 
giving  notice  of  the  dishonor  thereof  immediately  to  the  drawer,  who  never  in- 
tended that  it  should  be  accepted  and  paid."* 

In  a  case  in  Pennsylvania,  where  the  principal  sued  the 
agent  for  neglect,  the  neglect  complained  of  was  in  regard  to 
the  liability  of  the  defendant  for  a  debt  of  one  Young,  which  he 
had  failed  to  collect  and  secure.  The  plaintiff  insisted  that  the 
defendant  had  by  his  neglect  made  himself  liable  for  the  whole 
amount  of  the  debt.  The  defendant,  on  the  other  hand,  con- 
tended that  the  plaintiff  was  bound  to  prove  his  actual  loss,  and 
that  he  could  recover  no  more.  But  the  Supreme  Court  of 
Pennsylvania  held  tjiat  the  burden  lay  on  the  defendant,  as  to 
the  actual  loss;  and  no  such  proof  being  given,  that  the  defend- 
ant had  made  himself  liable  to  the  plaintiff  for  the  full  value 
of  the  goods  placed  in  the  hands  of  Young,  or  at  least  for  the 
amount  of  money  produced  by  the  sales  made  of  them.f 

In  this  decision,  the  court  recognized  as  a  general  rule,  how- 
ever, that  for  an  agent's  omission  to  keep  the  principal  regular- 
ly informed  of  the  agent's  transactions  and  the  state  of  the  in- 
terests intrusted  to  him,  the  measure  of  damages  Is  to  be  pro- 
portioned to  the  actual  loss  sustained;  with  the  exception, 
where  the  information  transmitted  is  such  as  to  induce  the  prin- 
cipal, in  the  adaptation  of  his  operations  to  his  means,  to  rely 
on  an  outstanding  debt  as  a  fund  on  which  he  may  confidently 
draw,  that  in  such  case  the  agent  makes  the  debt  his  own. 

In  Massachusetts,  it  has  been  held,  that  an  agent  who  un- 

*  See  this  case  commented  on  and  explained,  as  to  the  liability  of  banks  for  neg- 
ligent in  such  oases,  in  The  Bank  of  Orleans  v$.  Smith,  8  Hill,  560.  See,  also,  Hoard 
«f.  Gamer,  S  Sandf.  S.  C.  B.,  179,  and  supra,  840. 

t  Brown  w.  Arott,  6  WattB.  A  Serg.,  40i.  S.  C,  6  Wharton,  9.  Harvey  w.  Tur- 
ner, 4  Bawle,  889.   In  Massachusetts,  see  Amory  vt.  Hamilton,  17  Mass.,  108. 
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reasonably  neglects  to  inform  his  principal  of  the  receipt  of 
money,  is  liable  for  interest,  although  he  acted  in  good  faith  * 

In  New  Hampshire,  where  goods  are  consignedf  to  a  com- 
mission merchant  or  factor  for  sale,  and  the  factor  sells  at  a  price 
beloitfthe  limit  without  notice,  it  has  been  held  that  the  con- 
signor may  recover  damages,  or  may  have  the  amount  of  the 
damages  allowed  in  a  suit  brought  by  the  factor  to  recover  his 
advances.  The  measure  of  damages  in  such  a  case  is  the  amount 
of  injury  sustained  by  the  sale  contrary  to  the  orders  of  the 
principal.  If  no  actual  loss  appeared  to  have  been  sustained  in 
consequence  of  the  wrongful  act,  the  principal  will  be  entitled 
only  to  nominal  damages. 

And  in  accordance  with  this  case  it  has  been  held  in  New 
York,  where  a  factor  sold  contrary  to  his  principal's  orders,  and 
below  his  limits,  that  he  could  discharge  himself  from  lia- 
bility by  showing  that  the  articles  in  question  could  not  be 
made  to  bring  more  than  the  sum  which  they  produced,  or  in 
other  words  that  the  goods  were  never  worth  more  than  they 
actually  sold  for.J 

In  Louisiana,  where  wine  was  consigned  by  a  New  York 
house  to  the  defendant,  a  New  Orleans  agent,  to  sell  at  a  limit- 
ed price,  the  defendant,  after  keeping  it  a  long  time  on  hand,  re- 
shipped  it  without  further  directions  to  the  plaintiffs  at  New 
York,  who  received  it,  but  under  protest,  and  wrote  to  the  de- 
fendant that  they  abandoned  the  property,  and  held  it  merely 
as  belonging  to  the  defendant,  and  subject  to  his  order.  It  was 
afterwards  sold  to  them  at  auction  in  New  York,  but  at  a  price 
below  the  first  limit,  and  they  then  sued  the  defendant  for  the 
damages  resulting  from  the  disobedience  of  their  orders,  insist- 
ing that  they  were  entitled  to  recover  the  full  value  of  the  wine. 
But  the  Supreme  Court  of  Louisiana  held  that  the  measure  of 
damages  ought  to  be  the  value  of  the  wine  at  the  highest  market 
price  in  New  Orleans  at  any  time  before  the  suit  brought,  add- 
ing thereto  the  freight  to  New  York,  and  deducting  therefrom 
the  value  of  the  wine  at  New  York,  where  the  plaintiffs  re-sold  it§ 

•  Dodga  w.  Perkins,  9  Pick.,  868 ;  Clark  w.  Moody,  17  Mam.,  146, 149. 
t  Frothingham  w.  Everton,  18  N.  H.  R,,  889. 

X  Blot  tw.  Boiceau,  8  Cometock  B.,  78 ;  S.  C,  1  Bandf.  S.  0.  B.,  Ill,  and  vide  eupra, 
844. 

S  Kelion  «#.  Morgan,  8  Martin,  L.  B.,  867. 
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In  an  action  brought  by  principal  against  facto*,  for  sailing 
cotton  contrary  to  orders,  it  appeared  that  it  was  sold  on  the 
third  of  June*  and  the  plaintiff  insisted  it  should  not  have  been 
sold  before  the  twenty-third  of  August  The  Supreme  Court  of 
the  United  States  said :  "  Supposing  the  sale  made  by  the  defend- 
ants on  the  third  of  June  to  have  been  tortious  and  in  violation 
of  orders,  the  plaintiff  had  his  election,  either  to  claim  damages 
for  the  value  of  the  cotton  on  that  day,  as  a  case  of  tortious  con- 
version, or  for  the  value  of  the  cotton  the  twenty-third  of  Au- 
gust following,  when  the  letter  of  the  plaintiff  of  the  twenty-third 
of  July  was  received,  which  authorized  a  sale.  If  the  price  of 
cotton  on  that  day  was  higher  than  at  any  intermediate  period, 
he  was  entitled  to  the  benefit  thereof.  If,  on  the  other  hand,  the 
price  was  lower,  he  could  not  justly  be  said  to  be  damnified  to 
any  extent  beyond  what  he  would  lose  by  the  difference  of  the 
price  of  cotton  on  the  third  of  June,  and  the  price  on  the  twen- 
ty-third of  August" 

"We  turn  now  to  the  claims  of  agents  against  their  principals ; 
or  of  servants  against  their  masters,  for  we  have  already  ob- 
served that  the  contracts  of  agency  and  of  service  are  nearly 
allied.  "We  have  already*  considered  the  question,  how  far  the 
principal  is  liable  to  pay  his  servant  or  other  agent,  who  is 
engaged  for  a  specific  time,  and  without  sufficient  reason  quits 
the  employment.  But  the  question  often  arises  to  what  extent 
the  principal  is  liable  when  on  the  other  hand  he  discharges 
the  agent  without  legal  excuse.  In  a  recent  English  casef  the 
plaintiff  was  employed  as  clerk,  to  do  the  business  of  shipping 
agent  at  Southampton,  under  a  contract  of  hiring  for  two  years, 
at  £150  for  the  first  year,  £160  for  the  second  year,  and  also 
50  per  cent,  on  the  gross  profits.  The  defendant,  alleging  dis- 
obedience of  orders  and  misappropriation  of  moneys,  discharged 
him.  The  jury  found  these  issues  against  the  defendant  and 
gave  the  plaintiff  a  verdict  for  twelve  months'  salary  and  twelve 
months9  share  of  profits.  One  year's  salary  within  a  trifling  sum 
appears  to  have  been  paid.  A  motion  was  made  to  set  aside 
the  verdict  on  the  ground  that  the  damages  were  excessive,  but 
it  was  denied.  "Wilde,  0.  J.,  said,  "  With  respect  to  the  amount 
of  damages,  it  was  for  the  jury  to  say  what  amount  of  compen- 

*  Supra,  216,  et  seq. 

t  Smith  u .  Thompson,  8  Han.  Or.  &  8.,  42. 
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ration  the  plaintiff  was  entitled  to  for  the  defendant's  breach  of 
contract."  And  Maule,  J.,  said,  "  There  is  no  ground  for  say- 
ing that  the  damages  were  miscomputed.  It  must  be  borne  in 
mind  that  embezzlement  was  imputed  to  the  plaintiff."  The 
result  at  which  the  verdict  arrived  seems  not  open  to  observa- 
tion. But  the  language  of  the  Court  appears  by  no  means 
equally  free  from  objection.  Why,  in  a  case  of  this  kind  of 
simple  contract,  is  it  for  the  jury  to  fix  without  control  the  de- 
fendant's liability  ?  and  what  has  a  charge  of  embezzlement  set 
up  in  the  plea,  to  do  with  the  quantum  of  damages?  If  in  a  case 
of  this  description  there  is  no  rule  of  damages,  it  would  seem  to 
be  difficult  to  declare  one  in  any ;  and  if  an  unfounded  defense 
is  to  have  the  effect  of  turning  an  action  of  contract  into  one  of 
tort,  and  to  give  the  uncontrolled  discretion  of  the  subject  to  the 
jury,  the  principles  which  govern  the  measure  of  damages  will 
in  all  cases  be  in  great  risk  of  being  lost  sight  of.  That  there  is 
a  rule  in  cases  of  this  kind  seems  not  to  me  to  be  doubtful ;  and 
it  is,  that  the  plaintiff  has  a  right  to  recover  the  stipulated  wages 
for  the  full  time,  subject  to  the  defendant's  right  to  recover 
whatever  the  plaintiff  might  during  the  period  have  reasonably 
earned. 

So  again,  where  it  was  agreed  between  the  plaintiff  and  the 
defendant  that  in  case  of  a  vacancy  occurring  in  the  command 
of  a  certain  East  India  vessel  the  plaintiff  should  be  appointed 
for  two  voyages,  it  was  held  that  the  jury  might  give  damages 
for  what  the  plaintiff  could  have  earned  on  both  the  voyages, 
and  that  they  were  not  limited  to  one.*  Here,  too,  I  apprehend 
that  the  jury  were  bound  to  give  their  verdict  for  both  the  voy- 
ages, subject,  of  course,  to  the  right  to  recoupment. 

It  has  been  very  justly  decided  in  Massachusetts,  that  a 
factor  cannot  recover  commissions  when  there  is  a  loss  to  a 
greater  amount  occasioned  by  his  own  fault,  nor  can  he  recover 
expenses  occasioned  by  his  negligence.f  But  it  is  well  settled 
that  if  an  agent,  without  default,  incurs  losses  or  damages  in  the 
course  of  transacting  the  business  of  his  agency,  or  in  following 
the  instructions  of  his  principal,  he  will  be  entitled  to  full  com- 
pensation therefor  4    So  an  agent  has  been  allowed  to  recover 

*  Biohardson  tw.  Meltish,  2  Bing.,  829. 
t  Dodge  «*.  Tileston,  19  Pick.,  828. 
X  Story  on  Agency,  f  889. 
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the  damages  paid  by  him  on  a  protested  bill  drawn  for  his 
principal's  benefit.*  So  an  agent,  who  was  indemnified  against 
the  commission  of  an  act  which  was  not  known  at  the  time  to 
be  a  trespass,  bnt  which  proved  to  be  such,  was  allowed  to  re- 
cover against  his  principal  the  amount  of  the  judgment  recovered 
against  himself,  f  And  it  is  quite  immaterial  in  these  cases, 
whether  the  .agent  iave  a  promise  to  indemnify  him  or  not; 
the  law  implies  an  agreement  on  the  part  of  the  principal  to 
gave  him  harmless.^ 

It  has  been  said  that  if  an  agent  abroad,  as  for  example,  a 
foreign  factor,  should,  at  his  own  risk  and  peril,  evade  the  pay- 
ment of  foreign  customs  and  duties,  he  would  still  be  entitled 
to  charge  them  against  his  principal,  as  if  they  had  been  act- 
ually paid.  But  the  lively  moral  sense  of  Mr.  Justice  Story  is 
shocked  at  this  idea ;  and  he  justly  says,  that  it  may  well  be 
doubted  whether  this  doctrine  is  sound  or  maintainable.§ 

Where  merchants  here  gave  a  written  engagement  to  their 
agents  at  the  Havana,  to  save  them  harmless  from  all  costs, 
damages,  and  expenses  which  might  arise  in  consequence  of 
any  law-suit  which  then  was  or  might  be  brought  against  them 
for  the  recovery  of  freight  or  average  on  the  cargo  of  a  certain 
ship,  it  was  held  that  the  agents  were  entitled  to  recover  for 
money  which  they  were  obliged  to  pay  in  consequence  of  legal 
proceedings  on  an  award  made  previous  to  obtaining  the  writ- 
ten engagement.  | 

It  has  been  held,  that  where  a  factor  employs  a  sub-agent 
for  the  pi^pose  of  carrying  otitthe  instructions  of  the  principal, 
if  the  sub-agent,  by  neglecting  the  directions  of  the  factor,  com- 
mit a  breach  of  duty  for  which  the  factor  is  compelled  to  an- 
swer the  principal  in  damages,  the  factor  will  be  entitled  to 
recover  over  from  the  sub-agent  the  damages  which  he  has  so 
sustained.    This  is  the  measure  of  his  damages.    Thus,!"  where 


*  Bamsay  w.  Gardner,  11  J.  B.,  489. 

t  Coventry  w.  Barton,  17  J.  B.,  149. 
Powell  vs.  Trustees  of  Newbnrgh,  19  J.  B.,  284.     D'Aroy  w.  Lyle,  5  Binn., 
441;    Stocking  vs.  Sage,  1  Day  Conn.,  522.    Story  on  Agency,  $  889. 

f  Story  on  Agency,  $  848,  and  authorities  there  cited. 

|  Hill  w.  Packard,  5  Wend.,  875.  See,  also,  Bogers  vs.  Kneeland,  10  Wend.,  219 ; 
8.  C.  in  Error,  18  Wend.,  114.  In  Pennsylvania,  see  Tieraan  vs.  Andrews,  4  Wash. 
C.  C.  B.,  564,  and  Elliott  vs.  Walker,  1  Bawle,  126. 

1  Mainwaring  vs.  Brandon,  8  Taunton,  202,  (1818). 
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the  plaintiff  had  been  commissioned  by  Gevers  &  Go.  to  ship 
a  quantity  of  lest  Porto  Rico  tobacco  for  them  to  Holland, 
the  defendants  were  employed  by  the  plaintiffs  to  execute 
the  order,  but  bought  Porto  Rico  tobacco,  not  of  the  hest 
quality,  and  which  was  proved  at  the  trial  to  be  very  bad. 
Gevers  &  Co.  refused  to  receive  it,  and  sued  the  present  plain- 
tiffs. They  notified  the  defendants  to  furnish  a  defense  to  the 
action.  Gevers  &  Co.  recovered,  and  it  was  contended  in  the 
action  against  the  sub-agent,  that  the  measure  of  damages  wap 
the  amount  recovered  by  Gevers  &  Co.  in  the  former  suit,  with 
the  costs  thereof.  The  defendants  insisted  that  the  true  mea- 
sure of  damages  was  either  the  difference  between  the  relative 
prices  of  the  article  in  the  London  market,  or  between  the  rela- 
tive values  in  the  market  in  Holland ;  but  the  court  held  that 
the  measure  of  relief  should  be  the  damages  and  costs  re- 
covered in  the  first  action  against  the  plaintiffs — the  plaintiffi 
undertaking  to  assign  the  tobacco,  or  to  sell  it,  and  account  to 
the  defendants  for  the  proceeds ;  and  this  having  been  so  held  at 
the  sittings,  a  rule  for  a  new  trial  was  refused.*  And  on  the 
analogous  cases  of  warranties  and  sureties,  it  seems  very  rightly 
decided. 

*  Vide  BdmoU  on  Factors  and  Broken!  357. 


CHAPTER  XIII. 

THE  MEASURE  OF  DAMAGES  IN  REGARD  TO  COMMON  CAR- 
RIERS, AND  UPON  BILLS  OF  LADING. 

The  value  of  the  article  at  the  place  of  destination  fixes  the  measure  of  damages — 
Cases  examined— Mode  of  arriving  at  the  value — Rule,  when  suit  is  brought  by 
Carrier  on  breaoh  of  agreement  to  furnish  freight. 

The  class  of  cases  which  we  now  proceed  to  consider,  like 
those  discussed  in  the  last  chapter,  cannot  be  made  to  conform 
to  the  line  that  separates  our  forms  of  proceedings ;  as  the  actions 
against  common  carriers  may  be  framed  either  ex  contractu 
upon  the  breach  of  the  engagement,  or  ex  delicto  npon  the  viola- 
tion of  the  public  duty.  But  we  shall  find  that,  whether  the 
action  be  assumpsit  on  the  contract,  or  case  on  the  violation  of 
duty,  the  meisure  of  damages'is  equally  a  question  of  law,  and 
as  much  under  the  control  of  the  court,  as  if  the  right  rested  in 
agreement  merely.  The  liabilities  flowing  from  bills  of  lading, 
which  are  express  contracts,  and  can  only  be  treated  as  such, 
will  also  be  examined  under  this  head.  In  this  class,  however, 
are  by  no  means  included  those  cases  where  carriers  are  sued 
for  injuries  to  the  person  resulting  from  negligence.  In  these 
no  recovery  can  be  had,  unless  misconduct  on  the  defend- 
ant's part  is  proved;  and  then,  although  there  be  no  express 
malice  or  deliberate  intent  to  injure,  still  the  law,  unable  to  fix 
on  any  precise  rule  of  compensation,  surrenders  the  matter  to 
the  control  of  the  jury,  subject  always  to  the  restriction  that  their 
verdict  must  be  free  from  corruption,  prejudice,  or  passion. 

As  a  general  rule,  where  goods  are  entrusted  to  a  carrier, 
and  they  are  not  delivered  according  to  the  contract,  the  value 
of  the  goods  with  interest  thereon  from  the  day  when  they  should 
have  been  delivered,  is  the  measure  of  damages.*    But  the 

•  Ludwig  w.  Mayer,  5  Watts  &  Berg.,  485 ;  Hand  w.  Baynes,  4  Wharton,  804. 
Begun  tw.  Reed,  8  La.  Ann.  R.,  695. 
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question  at  once  arises,  whether  that  value  is  to  be  computed  at 
the  place  where  delivered  to  the  carrier,  or  at  the  place  of  des- 
tination. We  have  seen  it  said  that,  in  cases  of  illegal  capture 
and  of  collision,  the  actual  damage  sustained  at  the  time  and 
place  of  the  injury  fi*es  the  measure  of  damages  ;*  but  in  regard 
to  carriers,  it  seems  to  be  well  settled  that  the  analogy  of  this  rule 
does  not  hold  good,  and  that  the  measure  of  damages  is  the  value 
of  the  goods  at  the  place  of  destination.  This  sometimes  involves 
an  inquiry  into  foreign  markets,  and  will  generally  include  the 
profits  of  the  adventure ;  but  it  has  been  rightly  held  that  nothing 
less  will  satisfy  the  contract.  It  is  the  value  of  the  article  at  the 
place  of  delivery,  that  the  plaintiff,  relying  on  the  carrier,  has 
lost ;  it  is  that  value  which  he  would  have  received  if  the  contract 
had  been  performed.  If  the  goods  have  been  transported  by  the 
carrier,  he  is  entitled  to  deduct  his  freight ;  but  if  he  do  not  per- 
form any  part  of  his  contract,  then  the  difference  between  the 
value  of  the  article  at  the  place  of  shipment  and  at  the  place  of 
delivery,  furnishes  the  measure  of  damages,  deducting  in  this 
case  also  the  freight  or  price  of  carriage.  If,  however,  another 
conveyance  can  be  found  by  using  ordinary  care,  the  plaintiff  is 
bound  to  do  so ;  and  in  such  case,  the  measure  of  damages  will 
be  merely  the  difference  between  the  freight  orpttee  of  carriage 
agreed  on  with  the  defendant  and  the  sum  (if  greater),  which 
the  plaintiff  has  been  obliged  to  pay  others.  We  shall  best 
understand  the  application  of  these  rules  by  an  examination  of 
the  adjudged  cases. 

In  an  action  of  assumpsitf  against  the  defendants,  as  ship 
owners,  for  not  delivering  a  cargo  of  wheat  consigned  to  the 
plaintiffs,  the  cargo  reached  the  port  of  discharge,  but  was  not 
delivered,  and  the  price  of  the  cargo  at  the  time  it  reached  its 
port  of  destination  was  held  to  be  the  true  rule  of  damages. 
"  As  between  the  parties  in  this  cause,"  said  Parke,  J.,  "  the 
plaintifis  are  entitled  to  be  put  in  the  same  situation  as  they 
would  have  been  if  the  cargo  had  been  delivered  to  their  order 
at  the  time  when  it  was  delivered  to  the  wrong  party ;  and  the 
sum  it  would  have  fetched  at  that  time  is  the  amount  of  the 
loss  sustained  by  non-performance  of  the  defendant's  contract" 


*  Supra,  78,  79,  et  wq. 

t  Brandt  w.  Bowlby,  2  Barn.  A  Adol.,  982. 
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In  New  York,  the  same  role  has  been  laid  down  in  an  action 
against  the  master  of  a  vessel,  where  the  goods  had  been  em- 
bezzled on  the  voyage  without  fraud  on  the  part  of  the  defend- 
ant ;*  and  this  language  was  held  as  to  interest :  "  The  question 
of  interest  depends  on  circumstances.  The  jury  may  give  in- 
terest by  way  of  damages,  in  cases  in  which  the  conduct  of  the 
master  was  improper.  But  here  no  bad  conduct  is  to  be  im- 
puted to  him,  and  interest  is  not  in  every  case  and  of  course 
recoverable,  because  the  amount  of  the  loss  is  unliquidated,  and 
sounds  in  damages  to  be  assessed  by  the  jury.9' 

So  in  another  case,f  where  suit  was  brought  on  an  agree- 
ment to  carry  a  quantity  of  salt  from  Oswego  to  Queenston,  the 
difference  in  value  of  the  article  at  Oswego  and  at  Queenston 
at  the  time,  was  held  the  true  rule  of  damages.  And  the  same 
rule,  with  the  same  modification  as  to  interest,  was  again  laid 
down  by  the  same  court  % 

In  Pennsylvania,§  the  doctrine  of  the  State  of  New  York 
has  been  affirmed.  It  was  an  action  on  the  case,  brought  to  re- 
cover damages  of  the  defendant  for  refusing  to  transport  wheat 
from  Pittsburgh  to  Philadelphia,  according  to  contract.  The 
transportation  was  prevented  by  the  approaching  freezing  of  the 
canal.  The  defendant  contended  that  the  measure  of  damages 
was  the  difference  between  the  price  agreed  on  for  the  freight, 
and  that  for  which  their  carriage  might  have  been  obtained  by 

*  WatkinBon  vs.  Laugh  ton,  8  J.  R.,  218.  See,  also,  Smith  vs.  Richardson,  8  Caines, 
219.    See,  also,  Elliott  vs.  Roesell,  10  J.  R.,  1. 

t  Bracket  vs.  MeNair,  14  J.  R.,  170. 

%  Amory  vs.  McGregor,  15  J.  R.,  24.  See,  also,  Edminson  vs.  Baxter,  4  Hayw., 
114.  The  Superior  Court  of  New  York,  in  Wheelwright  vs.  Beers,  2  Hall,  891,  against 
the  dissenting  opinion  of  Oakley,  J.,  adopted  a  different  role.  It  was  an  action  of 
covenant  on  a  charter  party,  hy  which  the  defendant  had  stipulated  that  the  Champion 
should  perform  a  voyage  from  New  York  to  Omoa  and  back. 

The  vessel  proved  unseaworthy,  put  into  Norfolk,  where  the  voyage  was  broken 
up  and  the  plaintiff's  cargo  sold.  It  was  held  that  the  lose  on  the  goods  {taking  them 
at  their  invoice  price)  resulting  from  the  sale,  was  the  true  rule  of  damages,  on  the 
ground  that  there  was  no  fault  or  fraud  on  the  part  of  the  defendant,  and  that  the  case 
showed  only  a  breach  of  the  implied  warranty  of  seaworthiness. 

The  previous  cases,  as  we  have  seen,  do  not  go  on  the  ground  of  fault  or  fraud  ; 
they  turn  simply  on  the  breach  of  contract,  and  it  would  seem  that  the  rule  should  be 
the  same,  whether  the  defendant  agrees  to  transport  the  goods  to  their  place  of  desti- 
nation, or  that  his  ship  shall  do  it. 

An  early  case,  Smith  et  al.  vs.  Richardson,  8  Caines1  N.  Y.  T.  R.,  219,  turned  on  a 
question  slightly  different ;  but  it  seems  imperfectly  reported,  and  it  is  only  necessary 
here  to  refer  to  it 

S  O'Connor  vs.  Foster,  10  Watt,  418. 
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others ;  and  the  court  said  that  this  would  be  the  role,  if  the 
plaintiff  could  have  obtained  another  conveyance.  "  The  plain- 
tiff would  have  no  right,  by  his  own  negligence  or  want  of  care 
to  incur  a  voluntary  loss  for  the  purpose  of  imposing  it  on  the 
defendant  as  a  penalty  for  the  breach  of  contract.  If  ,  as  is 
usually  the  case  here,  another  conveyance  could  have  been  ob- 
tained for  this  wheat  before  the  canal  froze  up,  by  a  little  extra 
expense  and  the  delay  of  a  day  or  two,  he  would  have  no  right 
to  claim  greater  damages  than  would  have  been  incurred  by 
such  extra  expenses  and  delay."  But  the  defendant  offering 
no  such  proof,  the  true  rule  of  damages  was  held  to  be,  the  dif- 
ference between  the  value  of  the  wheat  in  Pittsburgh,  with  the 
freight  added,  and  the  market  price  at  Philadelphia,  at  the 
time  it  would  have  arrived  there  if  carried  according  to  the 
contract 

In  a  case  on  the  Massachusetts  circuit,*  where  a  libel  was 
filed  in  admiralty  against  vessel  and  master  for  not  delivering 
a  cargo  at  Yelasco,  the  vessel  arrived  out,  and  the  consignee 
refusing  to  receive  it,  the  master,  contrary  to  his  duty,  carried 
it  on  to  New  Orleans.  It  was  held  that  the  libelants  were  en- 
titled to  recover  the  actual  value  at  Yelasco  at  the  time  when 
the  cargo  should  have  been  landed  there,  deducting  all  duties 
and  charges  and  the  freight  for  the  voyage,  as  if  the  cargo  had 
been  duly  landed ;  and  Mr.  Justice  Story  said,  that  the  rule 
adopted  in  prize  cases,  of  an  addition  of  ten  per  cent,  to  the 
price  cost  of  the  cargo,  did  not  apply  to  cases  like  the  present ; 
that  rule  ordinarily  supposing  that  the  vessel  has  been  captured 
before  she  arrived  at  the  port  of  destination,  and  the  court 
making  the  presumption  of  the  additional  value  of  10  per  cent 
in  odium  spoliatoris. 

In  Massachusetts,  it  has  been  intimated  that  where  a  pack- 
age is  delivered  to  a  common  carrier,  whose  liability  is  unlim- 
ited by  notice,  though  the  party  delivering  is  not  obliged  to 
state  its  value  unless  inquiry  is  made,  yet  if  on  inquiry  a  false 
answer  be  given,  or  any  concealment  or  deception  be  practiced, 
the  carrier  will  not  be  held  responsible  for  the  subsequent  ao- 
cidentf 


*  Arthur  et  al.  vt.  The  Bchr.  Cassias,  2  Story,  81. 

f  Dwight  w.  Brewster,  1  Pick.,  50.    Phillips  v.  Esrle,  8  Piok.,  182, 
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Li  the  same  State,  in  another  case,  it  was  agreed  by  bill  of 
lading,  that  the  net  proceeds  of  cargo  at  the  port  of  destination 
should  be  paid  to  the  shippers  in  90  days  after  the  return  of  the 
vessel  to  her  home  port ;  the  ship  having  arrived  out,  the  goods 
were  sold,  and  the  proceeds  invested  by  the  owners  of  the  ship 
on  their  own  account,  in  return  cargo ;  the  ship  met  with  dis- 
aster and  injured  her  cargo  50  per  cent.,  but  arrived  at  her 
home  port ;  and  it  was  held  that  the  shippers  were  entitled  to 
recover  the  whole  net  amount  for  which  the  adventure  was  sold 
in  the  foreign  port.* 

Where  the  plaintiff  complained  not  of  non-delivery,  but  of 
delay  of  arrival,  and  in  consequence  of  the  delay  it  became  ne- 
cessary to  remove  the  goods  to  another  place  to  sell  them,  it 
was  considered  that  the  expenses  of  such  removal  were  rightly 
recoverable ;  but  the  question  of  such  necessity  is  of  course 
for  the  jury.f 

We  have  next  to  inquire  in  regard  to  the  mode  in  which 
the  value  of  the  article  shall  be  arrived  at.  In  New  York,$ 
where  case  was  brought  against  a  carrier  for  delay  in  forward- 
ing Alpine  mulberry  trees,  in  consequence  of  which  a  portion 
were  destroyed,  the  plaintiff  claimed  as  his  damages,  the  mar- 
ket value  of  the  trees — four  shillings  each.  The  defendant's 
counsel  offered  to  prove  that,  from  subsequent  experiments, 
this  kind  of  tree  had  been  ascertained  to  be  of  no  intrinsic 
value ;  that  the  value  put  on  them  when  the  injury  occurred 
was  factitious ;  and  that  if  as  much  had  been  known  of  them  then 
as  at  the  time  of  trial,  they  could  have  been  bought  for  one  cent 
each.  He  further  offered  to  prove,  that  Alpine  mulberry  trees 
were  not  worth  cultivating  for  the  purpose  of  raising  silk-  1 

worms,  that  those  in  question  were  purchased  by  the  plaintiff 
with  a  view  of  growing  seedlings  for  sale,  and  that  they  were 
of  no  value  for  that  purpose  the  next  year  after  they  were 
bought.  These  offers  were  overruled,  and  (notwithstanding  the 
dissenting  opinion  of  Oowen,  J.)  the  Supreme  Court  held, 
rightly.  Kelson,  J.,  in  delivering  the  opinion  of  the  Court, 
said: 

*  Wallis  w.  Cook,  10  Man.,  510.    Winchester  w.  Patterson,  17  Mam.,  6*. 
f  Black  «t.  Baxendale,  1  Exch.  Bep.,  410. 
X  Smith  vs.  Griffith,  8  Hill,  888/ 
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M  The  damages  should  afford  the  plaintiff  an  adequate  indemnity  for  the 
loss  sustained  at  the  time  the  injury  happened.  Assuming  that  there  is  no  de- 
fect in  the  quality  of  the  article,  the  fair  test  of  Us  value,  and  consequently  of 
the  loss  to  the  owner,  is  its  price  at  the  time  in  the  market?  "The  objection 
to  the  evidence  offered  is,  that  it  proposes  to  take  into  consideration  the  fluc- 
tuations of  the  market  value  long  subsequent  to  the  time  when  the  injury  hap- 
pened, thereby  making  the  measure  of  damages  to  depend  on  the  accidental 
fall  of  prices  at  some  future  period,  which  might  or  might  not  occur,  and  if  it 
did,  the  loss  might  or  might  not  have  fallen  on  the  plaintiff,  as  for  aught  the 
court  or  jury  could  know  he  may  have  parted  with  the  property  before  its  de- 
preciation." 

The  general  rule  that  we  have  noticed,  when  discussing  the 
subject  of  agency,  applies  also  to  the  class  of  cases  which  we 
are  now  examining,  viz :  that  if  the  carrier  break  his  contract 
or  disobey  his  orders,  any  subsequent  loss  will  be  attributed  to 
his  illegal  act ;  but  it  is  still  competent  for  him  to  show  that  if 
he  had  performed  his  contract  the  same  loss  would  have  re- 
sulted to  his  employer ;  and  in  such  a  case  the  verdict  will  be 
for  nominal  damages  only. 

An  action  was  brought  in  the  English  Common  Pleas, 
against  the  owner  of  a  ship  for  a  breach  of  an  agreement  that 
she  should,  with  all  convenient  speed,  after  discharging  her 
cargo  at  Plymouth,  proceed  to  Liverpool  and  take  in  a  cargo 
of  salt  for  Terceira,  and  after  delivering  it,  should  go  to  St.  Ma- 
loes  for  fruit  The  captain  refused  to  go  to  Terceira,  on  the 
ground  that  that  port  was  blockaded.  But  as  to  whether  it 
was  an  effective  blockade  or  not  there  was  much  contradictory 
testimony.  Tindal,  C.  J.,  charged,  that  if  the  ship  when  she 
arrived  off  Terceira  would  have  been  prevented  from  entering 
by  an  effective  blockade,  then  it  would  be  a  case  for  nominal 
damages  only.  But  if  otherwise,  or  if  by  waiting  a  reasonable 
time  she  could  have  got  in ;  the  jury  should  not  confine  them- 
selves to  nominal  damages. 

It  is  well  settled,  that  in  case  of  negligence,  the  subsequent 
acceptance  of  the  goods  is  no  bar  to  an  action  for  injuries  such 
as  those  of  which  we  have  been  treating.  Nothing  but  a  re- 
lease or  satisfaction  constitutes  such  a  bar.  But  acceptance 
may  be  given  in  evidence  in  mitigation  of  damages,  so  as  to 
limit  the  recovery  to  the  actual  loss  sustained  by  the  owner.* 

*  Story  on  Bailments,  § 582  a.    Bowman  «t .  Teall,  28  Wend.,  806.    Baylia  «f. 
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An  interesting  question  is  sometimes  presented,  where  the 
carrier  brings  suit  on  the  violation  of  an  agreement  to  furnish 
him  a  stipulated  quantity  of  freight.  And  here  the  principle 
applies  which  we  have  already  had  occasion  to  notice,*  that  the 
party  plaintiff  is  bound  to  take  reasonable  measures  to  reduce 
the  amount  of  injury  consequent  on  the  defendant's  default ; 
and  it  is  held  that  the  carrier  must  stand  ready  to  receive  any 
other  freight  that  is  offered,  and  thus,  as  far  as  is  reasonably 
practicable,  avoid  throwing  an  unnecessary  loss  on  the  party  in 
default.  Thus  in  New  York,  it  has  been  decided,  where  a 
party  contracts  to  load  a  ship  with  a  given  number  of  tons  at  a 
stipulated  price  and  fails  to  deliver  the  whole  quantity,  that 
if  goods  are  offered  by  a  third  person  to  be  shipped,  to  an 
amount  sufficient  to  make  up  the  deficiency,  though  at  a  re- 
duced rate  of  compensation,  but  still  at  current  prices,  the  owner 
or  master  is  bound  to  receive  such  goods,  and  place  to  the 
credit  of  the  original  charterer  the  net  earnings  of  the  substi- 
tuted cargo,  after  making  all  reasonable  deductions  resulting 
from  the  circumstances  of  the  case ;  and  such  is  the  English 

rule.f 

In  a  case  J  that  came  up  to  the  Supreme  Court  of  the  United 
States,  from  the  Pennsylvania  circuit,  the  plaintiff's  intestate 
agreed  to  deliver  for  the  defendant  at  St.  Louis  by  a  certain 
time  a  quantity  of  army  stores,  supposed  to  amount  to  3,700 
barrels,  which  the  defendant  on  his  part  agreed  to  furnish  on 
the  Ohio  River;  the  defendant  to  pay  a  certain  sum  per 
barrel,  one  half  to  be  paid  at  St.  Louis  and  the  other  half  at 
Cincinnati,  with  a  memorandum  "that  the  payment  to  be 
made  at  Cincinnati  was  to  be  made  in  the  paper  of  the  Miami 
Exporting  Company,  or  its  equivalent."  The  defendant  did 
not  furnish  the  whole  3,700  barrels ;  and  the  plaintiff  brought 
suit,  as  well  for  the  freight  of  the  portion  delivered,  as  damages 

Fisher,  4  Moore  &  P.,  790.  S.  C,  7  Bing.,  158.  Willoughby  w.  Backhouse,  2  Born. 
&Cres.,  821. 

*  Supra,  98,  and  Bee  post,  Ch.  XVII.,  Recoupment. 

t  Hecksher  w.  McCrea,  24  Wend.,  304.  Shannon  v*.  Comstock,  21  Wend.,  457. 
Pailen  vs.  Staniforth,  11  East,  282.  See  these  cases  cited  and  confirmed  in  Coetigan 
w.  Mohawk  A  Undson  B.  R.  Co.,  2  Denio,  610.  See,  also,  the  reasoning  of  these 
cases  adopted  in  Arkansas,  in  an  able  opinion  of  Scott,  J.,  as  to  a  contract  for  personal 
services,  Walworth  w.  Pool,  4  English,  894.  Abbott  on  Shipping,  Part  IV.,  Ch.  I. 
Of  the  carriage  of  goods  in  merchant  ships,  and  eases  there  cited. 

X  Bobinson  w.  Noble's  Adm'ro,  8  Peters,  181. 


362  COMMON  CABBIEBS. 

for  the  non-delivery  of  the  remainder.  The  notes  of  the  Miami 
Company  were  not  worth  more  than  66  per  cent.  The  judge 
who  tried  the  cause,  held : 

"  That  the  plaintiff  could  not  recover  damages,  according  to  the  number  cf 
tons  the  boat  was  capable  of  containing.  The  rale  of  law  in  eases  where 
there  has  been  a  failure  to  furnish  the  stipulated  freight  and  there  exists  no 
charter  party,  is  for  the  jury  to  take  all  the  circumstances  into  consideration, 
and  to  make  an  allowance  for  any  freight  which  the  master  has  it  in  his  pow- 
er to  transport  in  addition  to  that  which  was  furnished.  If  the  lading  should 
not  be  complete  without  the  default  of  the  master,  the  rule  is  to  estimate  the 
freight  by  means  of  an  average,  so  as  to  take  neither  the  greatest  possible 
freight  nor  the  least ;  and  such  average  is  the  proper  measure  of  damages." 

And  that  as  to  the  paper  of  the  Miami  Exporting  Company, 
the  defendant  having  failed  to  tender  to  the  plaintiff's  intestate 
that  paper  or  its  equivalent,  the  plaintiff  was  entitled  to  re- 
cover the  amount  in  specie  with  interest.  The  Supreme  Court 
reversed  this  judgment,  on  the  grounds  that  the  defendant  had 
not  stipulated  to  furnish  any  precise  amount  of  freight,  and 
that  the  specie  value  of  the  notes  at  the  time  they  should  have 
been  paid  was  the  rule  by  which  the  damages  should  have 
been  estimated.* 

*  This  case,  though  it  raises  some  important  questions,  properly  decides  nothing 
as  to  the  amount  of  damages ;  but  it  may  be  notloed,  as  to  the  latter  point,  that  it  is 
adverse  to  the  decisions  of  the  courts  of  New  York  in  regard  to  notes  payable  in  a 
specific  article,  it  being  there  held,  that  if  the  specific  article  is  not  tendered  the  party 
loses  his  privilege  and  must  pay  in  money.    Supra,  242,  881-2. 
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OP  CERTAIN  SPECIAL  CONTRACTS,  AND  OF  THE  ACTION  OP  I 

COVENANT.  i 

Gases  of  Contracts  not  considered  in  the  previous  chapters — Damages  on  Agreements 
for  forbearance — Contractors  on  Public  Works — Misappropriation  of  Pledgee- 
Case*  examined — Forfeiture  of  Stock  by  Corporation — Refusal  by  Corporation  to 
permit  transfer  of  Stock — Damages  in  suits  by  Assignees  of  Bankrupts — Breach 
of  Promise  of  Marriage— Action  of  Covenant— Charter  Parties — Assignments  of 
Judgments — Leases. 


"We  have  thus  examined  the  measure  of  relief  in  the  promi- 
nent cases  of  contract,  where  the  damages  are  in  no  way  liqui- 
dated by  the  parties.  Before  we  approach  the  consideration  of 
those  cases  where  the  compensation  is  controlled  either  by  a 
penalty  or  a  more  precise  stipulation,  we  have  yet  to  discuss  the 
question  of  interest,  together  with  some  contracts  not  embraced 
in  the  foregoing  divisions,  as  well  as  the  measure  of  damages 
in  the  action  of  covenant. 

Reserving  for  the  next  chapter  the  examination  of  the  sub- 
ject of  interest,  we  shall  here  discuss  some  particular  contracts 
not  included  in  our  previous  classification,  and  shall  then  treat 
of  those  cases  which  are  exclusively  presented  in  the  action  of 
covenant. 

.And  first,  of  contracts  for  forbearance.  These  contracts  are 
often  entered  into  by  creditors  for  certain  considerations  on 
which  they  forbear  to  pursue  their  debtor  during  a  given  time. 
In  a  case  of  this  kind  where  the  plaintiff  had  recovered  judg- 
ment against  his  debtor,  the  defendant,  in  consideration  that 
the  plaintiff  would  forbear  to  sue  out  execution  for  a  certain 
time,  agreed  to  erect  a  house  and  lease  it  to  the  plaintiff;  such 
erection  and  lease  to  be  in  full  satisfaction  of  the  judgment. 
The  agreement  not  being  performed,  it  was  held  that  the  value 
of  the  house  was  the  measure  of  damages,  and  not  the  differ- 


364  CONTRACTS  FOB  FORBEARANCE. 

ence  between  the  amount  of  the  judgment  and  value  of  the 
honse.* 

There  is  another  class  of  cases  of  not  infrequent  occurrence, 
to  which  incidental  reference  has  already  been  had,f  that  of  con- 
tractors, as  they  are  called,  or  parties  who  undertake  to  construct 
public  works  on  a  large  scale,  such  as  railroads,  canals,  or  govern- 
ment buildings.  It  appears  to  be  settled  in  regard  to  this  class 
of  agreements,  that  the  contractor  is  entitled  to  recover  the  pro- 
fits which  he  has  lost  by  the  default  of  the  other  party  to  the 
undertaking ;  that  in  estimating  these  profits,  his  sub-contracts 
are  not  to  be  taken  as  evidence  thereof;  but  that  they  are  to 
be  arrived  at  by  taking  the  market  value  at  the  time  of  the 
breach,  and  if  there  be  no  market  value,  then  by  a  minute  in- 
quiry into  the  cost  of  materials,  the  expense  of  transportation, 
the  amount  and  value  of  labor  required ;  and  the  opinions  of 
witnesses  will  not  be  received.^ 

Even  with  these  data  the  estimate  of  profits  must  be  some- 
what conjectural ;  and  in  such  case  it  has  been  said  to  be  the 
duty  of  the  jury  not  to  assess  damages  rigorously,  but  to  mode- 
rate them  so  as  to  make  allowance  for  any  partial  uncertainty 
that  may  exist.§ 

Where  a  millwright  agreed  to  put  machinery  into  the  plain- 
tiff's mill  in  a  good  and  workmanlike  manner,  and  he  did  it  so 
unskillfully  that  the  same  was  of  little  or  no  value,  and  the  plain* 
tiff  lost  the  profit  and  benefit  of  his  mill  for  a  long  space  of 
time,  and  was  obliged  to  alter  the  machinery,  the  plaintiff  was 

•  Strati  w.  Farlan,  16  M.  &  Wei*.,  249.%  St*  Ellison  tw.  Dove,  8  Blackf.,  571,  and 
supra,  200. 

t  Supra,  227. 

X  Masterton  w.  Mayor  of  Brooklyn,  7  Hill,  62.  Lawrence  w.  WardweH,  6  Barb. 
8.  C.  R.,  428.  N.  Y.  <fe  H.  R.  R.  Co.  «t.  Story,  6  Barb.  S.  C.  B.,  419.  Clark  «•.  The 
Mayor,  8  Barb.  8.  C.  B.,  288.  This  ease  was  reversed  by  the  Court  of  Appeals,  on  the 
ground  that  when  the  contractor  elects  to  consider  the  contract  as  rescinded,  and  brings 
his  action  for  work  and  labor  generally,  he  cannot  recover  for  profits  on  the  unexecuted 
part  of  the  work ;  and  that  in  such  a  case  the  rule  of  damages  is  the  actual  value  of 
what  has  been  done.  But  the  general  right  to  recover  the  profits  which  he  would 
have  made,  where  he  brings  his  action  for  a  breach  of  the  agreement,  was  affirmed* 
Clark  w.  The  Mayor,  4  Comstook,  888.  Beaton  «t.  Second  Municipality,  8  La.  Ana. 
R.,  46.  In  Louisiana,  a  contract  made  by  a  partnership  as  undertakers  for  the  con- 
struction of  a  railroad  will  be  canceled  by  the  death  of  any  of  the  parties,  and  the 
other  contracting  party  is  only  bound  to  pay  the  value  of  the  work  already  done,  and 
that  of  the  materials  already  prepared,  proportionably  to  the  price  agreed  on.  MoCord 
««.  the  West  Feliciana  Railroad  Company,  8  La.  Ann.  B.,  285. 

|  Beaton  u.  Second  Municipality,  8  La.  Ann.  R.,  40. 
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held  entitled  to  recover  such  additional  sum,  beyond  the  ex. 
pense  of  the  repairs,  as  the  mill  would  have  been  worth  to  him 
if  the  defendant  had  fulfilled  his  contract,  more  than  it  was 
worth  while  the  machinery  was  insufficient ;  and  the  opinions 
of  witnesses  may  be  received.  I  suppose  that  in  this  case  the 
court  meant  to  give  the  profits  of  working  the  mill.* 

We  come  next  to  pledges. 

Where  an  article  is  pledged  for  a  specific  object,  and  the 
pledgee  misappropriates  it  in  violation  of  the  agreement,  the 
remedy  furnished  by  our  law  is  either  in  an  action  of  assump- 
sit or  covenant,  according  as  the  engagement  is  sealed  or  un- 
sealed, or  in  an  action  of  trover.  In  either  case,  however,  the 
question  turns  on  the  true  construction  of  the  contract 

In  an  early  case  in  New  York,  the  plaintiff's  intestate  de- 
posited with  the  defendant  a  certain  depreciation  note  on  the 
29th  of  April,  1786,  of  the  nominal  value  of  $2,629,  to  be  de- 
livered to  the  intestate  on  the  payment  of  $600  and  interest. 
In  1788,  the  defendant  sold  the  note  for  the  best  price  he  could 
get,  leaving  a  small  balance  still  due  him.  In  1791  or  1792, 
the  intestate  died,  and  the  plaintiff  as  his  administrator,  in 
1799,  went  to  the  defendant's  house  to  redeem,  but  was  pre- 
vented by  his  illness  from  seeing  him.  The  Supreme  Court 
held  that  the  defendant's  sale  was  unauthorized,  and  that  the 
rule  of  damages  was  the  value  of  the  certificate  at  the  time 
of  the  application  to  redeem.  It  would  seem,  from  the  lan- 
guage of  the  opinion,  that  the  note  had  risen  in  value  between 
the  time  of  the  sale  and  that  of  the  application.  It  was  in- 
sisted in  this  case,  that  the  measure  of  damages  was  a  mere 
question  for  the  jury ;  but  Kent,  J.,  said,  "  In  cases  where  there 
is  a  criterion  for  an  accurate  computation,  that  criterion  must 
be  followed,  and  it  becomes  then  a  rule  of  law.  I  have  no 
doubt  the  rule  in  the  present  case  is  a  rule  of  law,  and  the  only 
examination  is  to  discover  it."f 

It  is  matter  of  inquiry,  in  a  case  like  this,  whether  the 
measure  of  damages  should  be  the  value  at  the  time  of  conver- 
sion, which  in  Cortdyou  vs.  Lansing,  would  have  been  the  price 


*  Clifford  vs.  Biohardson,  18  Verm.,  620. 

t  Cortelyon  w.  Lansing,  2  C.  C.  m  Error,  200  and  215.  In  Barrow  w.  Paxton,  S 
J.  B.,  258,  280,  it  is  said  by  Kent,  J.,  that  he  never  delivered  this  opinion ;  bat  it  has 
been  frequently  recognized  aa  law ;  Garliok  w.  James,  12  J.  B.,  146. 
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realized  at  tlie  time  of  the  irregular  sale ;  or  the  value  at  the 
time  of  the  offer  to  redeem ;  or  yet  again,  the  value  at  the  time 
of  trial.  These  questions  we  have  already  considered,*  and  we 
shall  have  to  examine  them  again  more  fully  when  we  come  to 
treat  of  the  action  of  trover. 

In  the  mean  time  it  may  be  noticed,  that  when  the  mort- 
gagee of  real  or  personal  estate  takes  the  thing  pledged  and 
sells  it,  or  finally  converts  it  to  his  own  use,  he  is  held  to  be 
paid  so  much  only  towards  his  debt  as  the  thing  sold  for,  or 
was  worth,  at  the  time  of  the  conversion.!  These,  however, 
are  not,  like  those  which  we  are  here  considering,  cases  of  mis- 
appropriation. 

In  Massachusetts,^  where  the  plaintiff  had  pledged  his  bro- 
ther's note  as  security  for  goods  to  the  defendant,  and  the  goods 
being  paid  for,  but  the  note  not  being  delivered  up,  he  brought 
assumpsit  on  the  implied  promise  contained  in  the  receipt,  the 
jury  found  a  verdict  for  the  plaintiff  for  the  full  amount  of  the 
note;  and  the  Supreme  Court  said,  "that  though  they  were 
not  bound  to  give  him  the  nominal  amount  of  the  note,  yet 
they  were  at  liberty  to  do  it."  With  deference,  I  do  not  see 
how  the  jury  could  have  been  at  liberty  to  do  otherwise,  nor 
what  different  criterion  could  have  been  adopted.  It  was  cer- 
tainly no  case  for  them  to  exercise  a  vague  discretion.  The 
whole  amount  was  due,  or  nothing.  § 

The  measure  of  damages  in  actions  brought  by  incorporated 
companies  against  stockholders,  upon  calls  made  for  payment 
of  stock,  furnishes  us  with  another  subject  of  inquiry.  Where 
the  defendant  subscribed  for  stock  which  had  been  forfeited  by 
the  company,  it  has  been  held  in  New  York,  that  the  forfeiture 
was  not  a  bar  to  the  action,  but  that  the  nominal  value  of  the 
stock  forfeited,  less  the  actual  cash  value  at  the  time  it  was  de- 
clared forfeited,  was  the  measure  of  compensation.!    And  un- 


*  Supra,  280. 

f  Globe  Ins.  Co.  w.  Lansing,  5  Cow.,  880;  Lansing  w.  Goelet,  9  Cow.,  846 ;  Span- 
oer  «w.  Ex'rs  of  Hartford,  4  Wend.,  881 ;  Case  vs.  Boughton,  11  Wend.,  106. 

I  Thomas  v*.  Waterman,  7  Metcalf,  227. 

§  In  Massachusetts,  Jarvie  v$.  Sogers,  15  Mass.,  889,  presents  an  interesting  deci- 
sion as  to  the  measure  of  damages  in  the  case  of  misappropriation  of  pledges.  See  it 
cited  with  approbation  in  Stearns  v$.  Marsh,  4  Denio.,  227. 

1  Herkimer  Man.  Co.  w.  Small,  21  Wend.,  278. 


TBANSFEK  OF  STOCK.  367 

lesfi  the  value  of  the  stock  reaches  the  whole  debt  and  interest,* 
the  plaintiff  must  have  judgment  for  the  balance. 

The  refusal  of  corporations  to  prevent  transfers  of  their 
stock,  presents  another  interesting  question.  In  New  York, 
where  an  action  was  broughtf  upon  the  refusal  of  a  bank  to  per- 
mit a  transfer  of  stock  on  its  books,  the  judge  charged  that  the 
rule  of  damages  was  the  highest  price  that  the  stock  bore  at 
any  time  after  the  demand  for  permission  to  transfer,  and  be- 
fore the  commencement  of  the  suit.  The  defendants  contended 
that  the  plaintiffs  should  recover  the  damages  actually  sustained, 
and  which  they  insisted  were  only  the  excess  of  price  in  the 
market  over  the  par  value  which  might  have  been  realized  upon 
a  sale  and  transfer.    But  the  Supreme  Court  said : 

"  This  assumes  the  plaintiff  to  be  still  the  owner  of  the  stock.  But  the  de- 
fendants have  denied  this  ownership  altogether.  They  possessed  the  means 
of  preventing  its  use  or  enjoyment,  and  if  the  plaintiff  should  now  recover  only 
the  loss  occasioned  by  his  inability  to  sell  in  the  market,  the  measure  would 
be  obviously  incomplete.  We  are  not  to  assume,  in  the  absence  of  any  change 
of  intention  on  the  part  of  the  bank,  that  a  second  application  for  a  transfer 
would  be  more  successful  than  the  first  Upon  this  limited  measure  of  damages, 
the  plaintiff  might  be  kept  in  continual  litigation  at  the  volition  of  the  defend- 
ants, or  be  driven  to  abandon  his  property." 

This  case  was  carried  up  to  the  Court  of  Errors,  where  the 
judgment  was  affirmed,  with  an  intimation  that,  perhaps  the 
damages  should  have  included  the  highest  price  to  the  day  of 
trial. %  1°  England  the  rule  would  appear  the  same.  In  an 
early  case,  a  mandamus  to  compel  the  Bank  to  transfer  stock 
was  refused  by  Lord  Mansfield,  on  the  ground  that  an  action 
would  lie  for  complete  satisfaction  equivalent  to  specific  relief.§ 

In  Massachusetts  also,  it  has  been  held  that  the  value  of  the 
stock  at  the  time  of  the  demand  and  refusal  to  transfer,  is  the 
true  measure  of  damages.)    The  rule  in  Massachusetts  and  in 


•  8.  C,  2  HID,  127. 

t  Kortright  vs.  Buffalo  Commercial  Bank,  20  Wend.,  91. 

X  The  Chancellor,  however,  delivered  a  dissenting  opinion,  both  as  to  the  right  of 
the  plaintiff  and  as  to  the  measure  of  damages,  Comm.  Bank  of  Buffalo  w.  Kortright, 
22  Wend.,  848. 

|  lhe  King  tw.  The  Bank  of  England,  Douglass,  528. 

|  Gray  vs.  Portland  Bank,  8  Mass.  B.,  884;  Sargent  «*.  Franklin  Ins.  Co., 
8  Pick.,  90. 
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New  York  is  the  same ;  but  it  is  proper  to  notice  that,  in  the 
one  State,  the  analogy  between  the  measure  of  compensation  in 
this  case  and  in  the  action  of  trover  is  preserved ;  while  in  the 
other  the  analogy  of  the  rule  which  we  have  already  noticed,* 
that  in  sales  of  chattels,  where  the  property  is  paid  for,  the 
highest  value  after  the  time  of  trial  shall  be  given,  is  entirely 
disregarded.  This  principle  is  based  upon  the  idea,  that  the 
property  of  the  plaintiff  is  placed  beyond  his  control  by  the  act 
of  the  defendant;  and  the  refusal  to  permit  a  transfer  of  stock 
presents  a  very  similar  state  of  things  in  this  respect. 

Interesting  questions  are  often  presented  in  suits  by  assign- 
ees seeking  to  enforce  contracts  made  by  the  bankrupt.  In  a 
case  in  assumpsit  in  the  English  Exchequer,  the  facts  were  that 
the  bankrupt  had,  previous  to  his  bankruptcy,  delivered  to  the 
defendant  a  bill  of  exchange  for  £600,  which  he  promised  to 
discount,  retaining  £100  and  the  discount.  He  kept  the  bill, 
however,  and  paid  nothing  to  the  bankrupt.  On  this  state  of 
facts,  the  judge  who  tried  the  cause  told  the  jury  that  they  were 
bound  to  give  the  £600,  less  the  £100  and  the  discount.  An 
effort  was  made  to  set  the  verdict  aside,  on  the  ground  that  the 
cause  should  have  been  left  to  the  jury  at  large,  and  that  the 
judge  erred  in  telling  them,  as  a  paint  of  law^  that  the  sum 
above  stated  was  the  measure  of  damages.  But  the  charge  was 
held  right,  and  the  court  said :  "  No  doubt  all  questions  of 
damage  are,  strictly  speaking,  for  the  jury,  and  however  clear 
and  plain  may  be  the  rule  of  law  on  which  the  damages  are  to 
be  found,  the  act  of  finding  is  for  them.  But  there  are  certain 
established  rules  according  to  which  they  ought  to  find ;  and 
here  there  is  a  clear  rule,  that  the  amount  which  would  have 
been  received  if  the  contract  had  been  kept  is  the  measure  of 
damages  if  the  contract  is  broken. "f  The  decision  is  important, 
as  being  one  of  that  large  class  of  cases  in  which  the  modern  de- 
termination of  the  courts  to  reduce  the  subject  of  damages  to 
settled  rules  is  most  distinctly  visible. 

The  action  for  breach  of  promise  of  marriage,  as  has  been 
already  said,j:  though  nominally  an  action  founded  on  the 
breach  of  an  agreement,  presents  a  striking  exception  to  the 

*  Supra,  265. 

t  Alder  vt.  Keighlcy,  15  M.  &  Web.,  107. 

%  Supra,  218. 
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general  rules  which  govern  contracts.  This  action  is  given  as 
ar>  indemnity  to  the  injured  party  for  the  loss  she  has  sustained, 
and  has  been  always  held  to  embrace  the  injury  to  the  feelings, 
affections,  and  wounded  pride,  as  well  as  the  loss  of  marriage.* 
From  the  nature  of  the  case,  it  has  been  found  impossible  to 
fix  the  amount  of  compensation  by  any  precise  rule ;  and,  as  in 
tort,  the  measure  of  damages  is  a  question  for  the  sound  dis- 
cretion of  the  jury  in  each  particular  instance,  f  subject,  of  course, 
to  the  general  restriction,  that  a  verdict  influenced  by  prejudice, 
passion,  or  corruption,  will  not  be  allowed  to  stand. 

Beyond  this  the  power  of  the  court  is  limited,  as  in  cases  of 
tort,  almost  exclusively  to  questions  arising  on  the  admissibility 
of  evidence  when  offered  by  way  of  enhancing  or  mitigating 
damages.  So  where  it  appears  that  the  promise  was  made  by 
the  defendant  with  a  view  to  seduce  the  plaintiff,  and  that  the 
defendant  thereby  did  in  fact  seduce  the  plaintiff,  this  will  be 
allowed  to  go  to  the  jury  in  aggravation.^ 

So  also,  it  is  held  that  the  defendant  may  show  in  mitiga- 
tion of  damages,  the  licentious  conduct  of  the  plaintiff,  and  her 
general  character  as  to  sobriety  or  virtue,  without  any  limita- 
tion of  time  whatever.§ 

It  is  also  settled  that,  in  this  action,  dissolute  conduct  on 
the  part  of  the  female  after  the  promise  (or  before  if  unknown), 
discharges  the  contract  altogether.  Indecent  conduct  before  the 
promise  if  unknown  to  the  defendant,  or  after  the  promise, 
goes  in  mitigation  of  damages.)  No  evidence  can  be  given  of 
any  fact  having  a  tendency  to  aggravate  the  damages,  which 
has  occurred  after  the  commencement  of  the  suit.  So  in  an 
action  for  a  breach  of  promise,  an  indecent  and  insulting  let- 

*  Wella  w.  Padgett,  8  Barb.  8.  C.  B.,  828. 

i  Southard  et.  Bexford,  6  Cowen,  254. 

X  Paul  vs.  Frazer,  8  Mass.,  78.  Green  t$.  Spencer,  8  Mite.,  818.  Hill  vt.  Maupin, 
id.,  828.  Book  «t.  Strain,  2  Bibb.,  841.  Wbalen  vs.  Layman,  2Blaekf.,  194.  Welti 
«t.  Padgett,  8  Barb.  8.  C.  B.,  828.  The  contrary  has  been  held  in  Pennsylvania; 
Weaver  «.  Bechert,  2  Barr.,  80.  But  there  the  improper,  cruel,  and  indecent  conduct 
of  the  defendant  will  go  to  aggravate  the  damages.  Baldy  w.  Stratton,  11  Penn.  B.v 
816. 

f  Johnson  «w.  Caolkina,  1  J.  0.,  11 6.  + 

|  Boynton  w.  Kellogg,  8  Mass./  189.  Willard  w.  Hone,  7  Cowen,  22.  Palmer 
#t.  Andrews,  7  Wend.,  142.  Irving  w.  Greenwood,  11  E.  C.  L.,  412.  Capehart  u.  Car- 
xadine,  4  Strobhart,  42. 
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tor  written  by  defendant  to  the  plaintiff  after  suit  brought,  can- 
not be  proved.* 

In  regard  to  the  hire  of  slaves,  it  has  been  held  in  Arkansas, 
as  the  value  of  slave  hire  fluctuates,  that  in  an  action  for 
the  hire  of  slaves  for  one  year  it  is  erroneous  to  instruct  the 
jury  that  what  the  defendant  paid  the  year  previous  is  the  cor- 
rect criterion  of  their  value,  and  that  what  such  slaves  hired 
for  during  the  year  in  controversy  would  be  the  measure  of 
relief. f  Where  slaves  are  hired  for  a  specific  time  and  die 
within  the  period,  but  without  fault  of  the  hirer,  the  better 
opinion  seems  to  be  that  the  hirer  is  only  liable  for  the  time 
up  to  the  negro's  death  4  though  a  contrary  opinion  has  been 
in  one  case  intimated. 

Having  thus  disposed  of  the  great  action  of  assumpsit,  we 
now  turn  to  those  cases  which  are  embraced  in  that  of  cove- 
nant. This  is  the  remedy  provided  by  our  jurisprudence  for 
the  recovery  of  damages  upon  the  breach  of  a  covenant,  or  con- 
tract under  seal.  The  addition  of  a  seal  to  the  signature  of 
the  contracting  parties  is  pregnant  with  important  consequences, 
both  in  regard  to  the  form  of  the  action,  and  in  many  in- 
stances to  the  substantial  rights  of  the  parties ;  but  it  has  no 
effect  whatever  on  the  rule  of  damages,  except  in  regard  to  that 
class  of  cases  embracing  real  covenants,  which  we  have  already 
considered.  If  the  contract  relate  to  personal  property,  the 
measure  of  damages  is  the  same  whether  it  be  sealed  or  unseal- 
ed, and,  consequently,  whether  the  remedy  be  by  covenant  or 
assumpsit. 

The  questions,  therefore,  that  present  themselves  in  actions 
of  covenant,  are  usually  identical  with  those  which  we  have 
been  considering  in- assumpsit.    There  are  cases,  however,  com* 


*  Greenleaf  vs.  McColley,  14  N.  H.,  304.  But  in  seduction,  where  the  child 
bom  after  the  action  was  commenced,  damages  were  given  for  the  expense  conse- 
quent thereon.  Stiles  vs.  Telford,  10  Wend.,  888.  In  the  one  case,  however,  the 
court  took  into  view  what  was  the  direct  and  natural  result  of  the  illegal  act.  In  the 
other  it  excluded  the  consideration  of  a  new  tort  wholly  distinct  and  independent 
from  the  original  cause  of  action. 

f  Adainsonfft*.  Adamson,  4  English,  26. 

X  In  Virginia,  George  vs.  Elliot,  2  Hen.  <&  Munf.,  6.  In  North  Carolina,  Wil- 
liams vs.  Holcomb,  1  N.  0.  L.  B.,  865.  In  South  Carolina,  Baoot vs.  Parnell,  2  Bafley, 
424 ;  and  in  Arkansas,  Collins  vs.  Woodruff,  4  English,  468.  But  in  Kentnoky  they 
have  held  the  owner  liable  for  the  whole  term ;  Harrison  vs.  Murrell,  5  Mon.,  859. 
Bedding  vs.  Hall,  1  Bibb.,  686. 
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ing  up  in  this  form  of  action*  which  cannot  arise  in  any  other, 
inasmuch  as  the  instruments  out  of  which  they  grow  are  always 
executed  under  seal.  Such  are  assignments  of  judgments,  char- 
ter parties,  and  leases  for  terms  of  years. 

In  the  case  of  an  assignment  of  a  judgment  containing  a 
warranty  that  the  sum  specified  remained  due  and  unpaid,  when 
in  iaot  no  judgment  had  ever  been  entered  np,  the  Supreme 
Court  of  New  York  held,  in  an  action  of  covenant,  that  the 
measure  of  damages  was  not  the  amount  recovered  as  stated  in 
the  assignment  of  the  judgment,  but  the  amount  of  property 
owned  by  the  judgment  debtor,  and  which  might  have  been 
taken  in  execution  intermediate  the  time  of  assignment  and  the 
commencement  of  the  suit.* 

It  is  worthy  of  notice  here,  that  the  amount  of  consideration 
or  value  paid  did  not  appear  on  the  face  of  the  assignment,  and 
that  it  is  not  stated  in  the  report  whether  the  evidence  in  re- 
gard to  the  amount  of  property  owned  by  the  alleged  judgment 
debtor  came  from  the  plaintiff  or  defendant ;  although,  as  the 
declaration  is  stated  to  have  averred  that  the  plaintiff  had 
property  enough  to  satisfy  the  demand,  the  pleader  seems  to 
have  thought  that,  regularly,  it  should  have  come  from  the 
plaintiff.  It  would  seem  that,  prima  facie,  either  the  amount 
appearing  to  have  been  paid  for  the  judgment,  or  the  amount 
recovered  by  it,  should  be  the  measure  of  damages.  If  the 
analogy  of  conveyances  of  real  estate  were  followed,  then  the 
consideration  paid  would  govern.  If  the  assignment  were 
treated  as  a  chattel,  then  the  price  paid  would  again  be  the  rule, 
subject  to  the  plaintiff's  right  to  show  that  the  whole  amount 
could  have  been  recovered,  and  then  for  its  value  beyond  the 
price ;  and  also  subject  to  the  further  right  of  the  defendant  to 
show  that,  owing  to  the  judgment  debtor's  insolvency,  it  was 
worthless.  If  the  analogy  in  the  case  of  sheriffs  were  adopted, 
then  the  amount  recovered  by  the  judgment  would  be  the 
prima  facte  measure,  subject  to  the  defendant's  right  to  reduce 
the  sum  by  showing  that,  owing  to  the  judgment  debtor's  cir- 
cumstances, its  whole  amount  could  not  be  collected. 

I  make  these  remarks  as  serving  to  illustrate  the  contradic- 
tions and  perplexity  that  pervade  the  whole  subject ;  indeed, 


*  JanMn  «*.  Ball,  6  Cow.,  6S8. 
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we  are  sometimes  induced  to  say,  with  Huberus,  "  valde  lubri- 
ea  est  hujus  rei praxis,  et  tantum  non  anrbifoaria"* 

Charter  parties  also  being  under  seal,  are  to  be  included 
tinder  this  head ;  and  we  have  already  considered  the  measure 
of  damages  in  actions  of  this  kind.f 

Leases,  being  also  usually  sealed  instruments,  generally  find 
their  appropriate  remedy  in  this  action ;  but  the  measure  of 
damages  in  these  cases  has  been  already  partially  discussed 

elsewhere4 

Having  thus  examined  the  rules  of  damages  in  actions  on 

contracts  where  tbe  measure  of  remuneration  is  not  fixed  by 
the  parties,  we  shall,  after  treating  of  the  subject  of  interest, 
turn  to  those  cases  where,  either  by  a  penalty  or  by  a  more  pre- 
cise stipulation,  the  parties  endeavor  to  determine  the  amount 
of  compensation  which  shall  be  recoverable  on  a  breach  of  the 
agreement. 

*  Hnber.  Prari.  Jar.,  lib.  22,  tit.  1,  Vol.  III.,  89. 

t  Wheelwright  w.  Been,  2  Hall,  882  and  891.    Supra,  857. 

%  Supra,  196. 
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OF  INTEREST  WITH  REFERENCE  TO  DAMAGES. 

m 

Interest  lint  given  in  England  by  Statute — When  allowed  as  matter  of  Law— When 
by  the  Jury  in  their  discretion—Allowed  where  a  principal  sum  is  to  be  paid  at  a 
fixed  time — Where  an  agreement  can  be  inferred — Not  allowed  where  the  demand 
is  unliquidated — Conflict  between  English  and  American  decisions — Money  im- 
properly detained — Cash  advanoes— Special  Cases — Compound  Interest — Cash  ad- 
vances—Discretion of  the  Jury— In  Trover  and  Trespass  Interest  on  Error— 
On  Judgment— When  Principal  has  been  paid. 

Before  taking  leave  of  those  contracts  in  which  the  damages  are 
unliquidated,  we  have  to  examine  the  cases  in  which  interest  is 
allowed  as  damages.    We  have  already  seen*  that  in  actions 
brought  on  promises  to  pay  a  liquidated  sum  of  money,  as  on 
promissory  notes  or  bills,  where  no  question  arises  as  to  the  cur- 
rency or  rate  of  exchange,  the  rule  of  damages  is  fixed  and  arbi- 
trary, being  identical  with  the  rate  of  legal  interest.    We  are 
now  considering  a  different  and  more  complex  class  of  agree- 
ments.    In  these,  the  question  of  interest  often  depends  on 
the  true  construction  of  the  contract,  or  the  just  inference  to  be 
drawn  from  the  evidence  as  to  the  intention  of  the  parties ; 
and  when  this  is  the  case  it  does  not  properly  come  within 
the  scope  of  this  treatise.    The  allowance  or  infliction  of  in- 
terest often,  however,  presents  itself  entirely  disconnected  from 
any  question  of  contract ;  and  in  this  aspect  the  subject  cannot 
be  omitted  in  any  work  which  treats  of  compensation ;  for  it  is 
to  be  observed  generally,  to  use  the  language  of  Lord  Eenyon,f 
"  that  where  interest  is  intended  to  be  given,  it  forms  part  of 
the  damages  assessed  by  the  jury,  or  by  those  who  are  substi- 
tuted in  their  place  by  the  parties."  J 

•  Supra,  Ch.  VHJ.,  288. 

t  Lee  «#.  Lingard,  1  East,  401. 

J  And  so  says  Huberus,  «jaqpUMtartfar$prim*Bi*rie*d4itiuristgu(toadai*- 
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We  have  already  had  occasion  to  notice  that  interest  was  ori- 
ginally introduced  into  English  jurisprudence  by  statutory  provi- 
sion.* "  Before  the  statute  of  Henry  VHL,"f  says  Lord  Mans- 
field,  J  "  all  interest  on  money  lent  was  prohibited  by  the  common 
law,  as  it  is  now  in  Roman  Catholic  countries.'^  This  statute  pro- 
vided that  none  should  take  for  any  loan  or  commodity  above 
the  rate  of  ten  pounds  for  one  hundred  pounds  for  one  whole 
year,  which  rate  was  reduced  to  five  per  cent,  by  a  subsequent 
act.  | 

The  subject  of  interest  is  susceptible  of  a  very  clearly  de- 
fined division ;  firsts  where  it  can  be  claimed  as  a  right,  either 
because  there  is  an  express  contract  to  pay  it,  or  because  it  is 
recoverable  as  damages  which  the  party  is  legally  bound  to  pay 
for  the  detention  of  money  or  property  improperly  withheld  ;T 
second^  where  it  is  imposed  to  punish  negligent,  tortious,  or  frau- 
dulent conduct.  In  the  first  case  it  is  recoverable  as  matter  of 
law.  In  the  second  case  it  rests  entirely  in  the  pleasure  of  the 
jury. 

Where  a  principal  sum  is  to  be  paid  at  a  specific  time,  the 
English  law  has  always  since  the  above  statute,  implied  an 
agreement  to  make  good  the  loss  arising  from  a  default,  by  the 
payment  of  interest.  This  was  expressly  said,**  by  Lord 
Mansfield,  in  an  early  case : 

"  Where  money  is  made  payable  by  an  agreement  between  parties,  and  a 
time  given  for  the  payment  of  it,  this  is  a  contract  to  pay  the  money  at  a  given 
time,  and  to  pay  interest  for  it  from  (he  given  day  in  ease  of  failure  of  payment 
at  that  day.  So  that  the  action  is,  in  effect,  brought  to  obtain  a  specific  per- 
formance of  the  contract  For  pecuniary  damages,  as  upon  a  contract  for  the 
payment  of  money,  are  from  the  nature  of  the  thing,  a  specific  performance, 
and  the  relief  is  defective  so  far  as  all  the  money  is  not  paid." 


dam  affine  esse  id  quod  interest  aUquoties  inUUiximus,"  Huber.  PraL  Jur.,  YoL  HI., 
88,  f  80. 

•  Supra,  Chap.  VIII. 

t  87  H.  VIII.,  c.  9. 

X  In  Lowe  vs.  Waller,  Douglass,  786  and  740. 

f  This  conclusion,  notwithstanding  a  contrary  dictum  of  Lord  Hale,  [Hard.  Sep., 
420],  is  arrived  at  by  Mr.  Senator  Spencer,  in  his  very  able  dissenting  opinion  in  Th« 
Bens.  Glass  Factory  vs.  Beid,  5  Cowen,  587  and  604,  hereafter  cited. 

1 12  Anne,  Stat.  2,  c.  16. 

\  Abbott  vs.  Wilmot,  22  Verm.,  487. 

**  Bobinson  vs.  Hand,  2  Burr.,  1077  and  1086,  (1760). 
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And  Lord  Thurlow  said,*  "All  contracts  to  pay  undoubt- 
edly give  a  right  to  interest  from  the  time  when  the  principal 
ought  to  be  paid."  This  language  has  been  cited  with  appro- 
bation in  this  country .f 

In  these  cases  the  interest  computed  at  the  legal  rate,  be- 
comes the  fixed  measure  of  damages,  to  which  the  plaintiff  is 
entitled  as  of  right,  as  on  a  bill  or  note  for  instance,  the  re* 
fiisal  of  which  would  be  error,  and  no  more  than  which  can  be 
recovered.^  Lord  Mansfield  extended  the  principle  further 
than  it  had  been  carried. before  his  time,  holding  that  in  such 
actions  interest  should  be  computed  to  the  time  of  the  verdict, 
instead  of,  as  had  been  previously  practiced,  to  the  commence- 
ment of  the  suit.§ 

But  where  money  is  due,  without  any  definite  time  of  pay- 
ment, and  there  is  no  contract,  express  or  implied,  that  in- 
terest shall  be  paid,  the  English  rule,  independent  of  statute, 
is,  that  it  cannot  be  claimed.  In  the  Common  Pleas, |  it  was 
early  said,  that  in  an  action  for  money  had  and  received,  the 
plaintiff  could  recover  nothing  but  the  net  sum,  without  in- 
terest. In  the  King's  Bencb,T[  Lord  Ellenborough  said, "  Lord 
Mansfield  sat  here  for  upwards  of  30  years,  Lord  Eenyon  for 
above  13  years,  and  I  have  now  sat  here  for  more  than  9  years ; 
and  during  this  long  course  of  time,  no  case  has  occurred,  where, 
upon  a  mere  simple  contract  of  lending,  without  an  agreement 
for  payment  of  the  principal  at  a  certain  time,  or  for  interest  to 
run  immediately,  or  under  special  circumstances  from  whence  a 
contract  for  interest  was  to  be  inferred,  interest  has  ever  been 
given."  The  interest  here  claimed,  was  on  money  lent.**  In 
a  subsequent  case,ft  Abbott,  0.  J.,  said :  u  It  is  now  established 
as  a  general  principle,  that  interest  is  allowed  by  law  only  up- 
on mercantile  securities,  or  in  those  cases  where  there  has  been 

*  Boddam  w.  Riley,  2  Bro.  C.  C,  8. 

t  Williams  vs.  Sherman,  7  Wend.,  109. 

%  Supra,  288,  supra,  of  Bills  and  Notes. 

%  Robinson  tw.  Bland,  2  Burr.,  1077,  1086.  In  New  York,  interest  accruing  in 
oases  of  contract,  subsequent  to  the  verdict,  is  taxed  with  the  costs,  but  not  in  oases 
of  tort.    2  B.  8.,  864,  §  9.    Henning  w.  Van  Tyne,  19  Wendell,  101. 

|  Walker  «•.  Constable,  1  Bos.  <fc  PuL,  806,  and  Tappenden  w.  BandsU,  2  B>  A 
P.,  472. 

1  Calton  «*.  Bragg,  15  East,  228,  (1812). 

*•  See,  also,  Arnott  vs.  Bedfern,  8  Bing.,  858. 

tt  Higgins  w.  Sargent,  2  B.  &  Ores.,  848. 
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an  express  promise  to  pay  interest,  or  where  such  promise  is 
implied  from  the  usage  of  trade  or  other  circumstances."  The 
rule  here  laid  down  has  been,  as  we  shall  see,  a  good  deal  mod- 
ified in  this  country ;  but  the  English  courts  have  adhered  to 
the  doctrine  with  considerable  rigor.  Thus  they  have  refused 
interest  where  property  has  been  unjustly  detained,  or  pay- 
ment improperly  refused,  even  in  cases  of  fraud ;  Lord  Ellen- 
borough*  saying,  that  the  fraud  did  not  take  this  case  out  of 
the  rule  which  he  had  previously  laid  down,f  that  there  must 
be  an  agreement,  express  or  implied ;  and  the  same  principle 
was  afterwards  adhered  to.J 

But  a  surety  who  is  indemnified  against  all  loss  by  his  prin- 
cipal, and  who  is  compelled  to  pay  the  debt  of  his  principal,  is 
entitled  to  interest  on  the  amount  so  paid,  though  interest  was 
not  expressly  mentioned  in  the  contract  between  them,  and 
though  there  was  not  any  demand  of  interest,  and  though  the 
claim  in  respect  thereof  was  not  made  till  many  years  after 
payment.  § 

It  is  well  settled  in  the  United  States,  that  an  agreement  to 
pay  interest  may  be  inferred  from  usage.  Thus,  in  New  York,| 
interest  has  been  allowed  on  the  account  of  a  forwarding  mer- 
chant, on  the  ground  of  a  universal  custom  to  charge  interest 


*  Crookford  w.  Winter,  1  Camp.,  129. 

t  De  Uavilland  vs.  Bowerbank,  1  Camp.,  50. 

%  Bernales  w.  Fuller,  2  Camp.,  426.  The  English  Courts  do  not  appear  to  have 
In  any  way  departed  from  the  rule  ot  Bernales  vs.  Fuller,  and  De  Havilland  vs.  £ouxr~ 
bank,'  see  Fruhling  w.  Sohroeder,  2  Bing.  N.  C,  77;  but  in  a  large  class  of  cases  a 
different  rule  has  been  introduced  by  statute.  The  8  and  4  Will.  4,  C.  42, 88,  declares, 
"  that  upon  all  debts  or  sums  certain,  payable  at  a  certain  time,  or  otherwise,  the  jury 
on  the  trial  of  any  issue,  or  on  any  inquisition  of  damages,  may  if  (hey  shall  think  fit, 
allow  interest  to  the  creditor,  at  a  rate  not  exceeding  the  current  rate  of  interest  from 
the  time  when  said  debts  or  sums  were  payable,  if  such  debts  or  sums  be  payable  by 
virtue  of  some  written  instrument  at  a  certain  time,  or  if  payable  otherwise,  then  from 
the  time  when  demand  of  payment  shall  have  been  made  in  writing,  so  as  suoh  de- 
mand shall  give  notice  to  the  debtor  that  interest  will  be  claimed  from  the  date  of  sock 
demand  until  the  time  of  payment,  provided  that  interest  shall  be  payable  in  all  cases 
in  which  it  is  now  payable  in  law."  This  statutory  regulation  recognises  the  hardship 
of  the  old  rule,  but  leaves  the  matter  in  great  uncertainty,  the  whole  thing  being  given 
to  the  discretion  of  a  jury  in  the  particular  case.  As  to  this  statute,  see  Davis  «t. 
Smyth,  8  Mees.  &  Wei.,  899,  an  action  of  debt  for  goods  sold  and  delivered.  It  was 
found  that  the  defendant  had  agreed,  at  the  time  of  the  contract,  to  give  a  bill  or  note 
for  the  price.  The  jury  gave  interest,  and  it  was  held  right.  And  see,  also,  Harper 
vs.  Williams,  4  Q.  B.,  219. 

§  Petre  vs.  Duncombe,  15  Jur.,  86. 

|  Meech  vs.  Smith,  7  Wend.,  815. 
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on  such  accounts,  the  custom  being  known  to  the  defendant ; 
and  Savage,  0.  J.,  said :  "  Interest  is  always  properly  charge* 
able  when  there  is  eicher  an  express  or  an  implied  agreement 
to  pay  it"* 

It  is  also  a  general  rule,  that  interest  is  not  recoverable  on 
unliquidated  demands.  Inf  an  action  for  not  delivering  teas 
according  to  agreement,  Judge  "Washington,  at  nisi  prins,  said, 
u  It  is  not  agreeable  to  legal  principles  to  allow  interest  on  un- 
liquidated or  contested  claims  in  damages."  "  The  rule  is  well 
settled,"  says  Parker,  J.,  in  the  Supreme  Court  of  New  York, 
"  that  interest  is  not  recoverable  on  running  or  unliquidated 
accounts,  unless  there  is  an  agreement,  either  express  or  im- 
plied, to  pay  interest.":}:  So  in  Massachusetts,  it  is  said,  "  that 
interest  cannot  be  recovered  upon  an  open  and  running  account 
for  work  and  labor,  goods  sold,  and  the  like,  unless  there  is 
some  contract  to  pay  interest,  or  some  usage,  as  in  the  case  of 
the  custom  of  merchants,  from  which  a  contract  may  be  in- 
ferred.'^ And  so  also  in  Texas,  interest  is  denied  on  an  open 
account.]  So,  in  an  action  on  a  policy  of  insurance,  if  the  pre- 
liminary proofs  are  so  vague  that  the  claim  cannot  be  com- 
puted, interest  is  not  allowable.^"  On  the  other  hand,  on  liqui- 
dated amounts,  interest  is  recoverable ;  as,  when  accounts  are 
stated  between  the  parties,  or  rendered,  and  not  dissented 
from.** 

We  have  seen  above,  that  in  England,  interest  has  been 
refused,  even  where  fraud  is  practiced  by  the  defendant,ff  but 
this  is  not  the  American  rule.  In  an  early  case,  the  English 
cases  were  reviewed  at  length  by  the  Supreme  Court  of  the 
State  of  New  York,  and  their  principle  was  disapproved  of. 


•  See,  also,  8.  P.  Reab  w.  M'AUister,  S  Wend.,  109. 

t  Gilpin  vs.  Conseqna,  Peters1  G.  C.  R.,  65. 

X  Esterly  vs.  Cole,  1  Barb.  S.  C.  Rep.,  285.  See,  also,  Newell  vs.  Griswold,  6  J.  R., 
45.  Trotter  vs.  Grant,  2  Wend.,  413.  Wood  vs.  Hickok,  3  Wend.,  501.  McKnight 
Duolop,  4  Barb.  8.  C.  B.,  86. 

$  Hnnt  vs.  Never*,  15  Pick.,  500.    Goff  w.  Inhab.  of  Rehoboth,  2  Cash.,  475. 

I  Cloud  vs.  Smith,  1  Texas,  102. 

1  McLoughlin  vs.  Washington  Ins.  Co.,  28  Wend.,  525.    Bat  in  an  early  ease,  it 

held,  that  though  interest  is  not  strictly  recoverable  as  of  right  on  a  partial  loss 
nnder  a  policy  of  insurance,  still  the  jury  may  give  it  if  they  think  proper.  Anon.,  1 
J.  R.,  815. 

**  Walden  vs.  Sherburne,  15  J.  B.,  409. 

tt  Supra,  876. 
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When  money  is  received  by  a  party  who,  improperly  de- 
tains it,  or  converts  it  to  his  own  use,  he  must  with  us  pay 
interest.*  So  when  money  has  been  improperly  withheld 
by  a  public  officer,  as  where  a  sheriff  retains  money  after 
the  return  day  of  the  execution,  he  is  liable  for  interest,  f  So 
a  party  receiving  money  belonging  to  another,  and  refusing 
to  pay  it  over,  is  chargeable  with  interest,  although  he  has  a 
set-off  and  the  precise  amount  due  from  him  is  not  liquidated 
previous  to  the  commencement  of  the  suit4 

So  in  Vermont,  where  the  defendant  had  made  a  gross  and 
fraudulent  misapplication  of  funds,  he  was  held  rightly  charge- 
able with  interest,  and  the  jury  were  sa  instructed.!  And 
the  rule  in  Pennsylvania  is  the  same.|  In  Massachusetts 
also,  it  has  been  held,  that  where  the  defendant  in  an  action 
for  money  had  and  received,  has  fraudulently  obtained  or 
wrongfully  detained  the  plaintiff's  money,  he  is  chargeable 
with  interest  from  the  time  of  his  so  obtaining  or  detaining  tae 
same.T  In  a  more  recent  case  in  that  State  it  has  been  held, 
where  an  agent,  although  acting  in  good  faith,  unreasonably 
neglected  to  inform  his  principal  of  the  receipt  of  money,  that 
he  was  liable  for  interest ;  and  it  was  then  generally  intimated, 
that  when  the  payment  of  money  due  is  withheld  unlawfully 
and  against  right,  the  law  will  allow  interest.** 

But  in  the  same  State  it  is  held,  that  where  money  is  pay- 
able on  demand,  and  there  is  no  contract  or  usage  to  pay  in- 
terest, and  the  defendant  is  not  a  wrongdoer  in  acquiring  or 
detaining  it,  interest  is  to  be  computed  from  the  service  of  the 

writ  only  .ft 

In  many  cases,  an  express  demand  is  necessary.    So,  an 


»  People  w.  Gasherie,  9  J.  R.,  71.    Lynch  w.  Be  Vlar,  8  J.  C,  803. 

t  Slingerland  w.  Sweet,  18  J.  R.,  255.    Crane  w.  Dygert,  4  Wend.,  675. 

X  Greenly  w.  Hopkins,  10  Wend.,  96. 

$  Crane  w.  Thayer,  18  Verm.,  162. 

|  Commonwealth  vs.  Crevor,  8  Binn.,  121  and  128. 

1  Wood  v*.  Bobbins,  11  Mass.,  504.  Golf  v*.  Inhab.  of  Rehoboth,  2  Cosh.,  476. 
Hubbard  et  al.  w.  Charleston  Branch  R.  R.  Co.,  11  Met.,  124. 

♦•  Dodge  w.  Perkins,  9  Pick.,  868. 

ft  Hunt  w.  Nevers,  15  Pick.,  500.  See,  also,  Brewer  «*.  Tyringham,  12  Pick.,  547. 
Haven  t».  Foster,  9  Pick.,  112.  As  to  interest  against  executors,  Dawes  «*.  Winsnip, 
6  Pick.,  97.  Parker  w.  Thompson,  8  Pick.,  429.  Hubbard  et  al.  vs.  Charleston  B.  B. 
B.  Co.,  ll  Met,  124. 
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attorney  who  has  advised  his  principal,  is  not  liable  till  de- 
mand, unless  expressly  directed  to  remit* 

In  North  Carolina,  after  stating  the  English  rule,  the  court 
said :  "  Oar  decisions  have  extended  the  rule,  and  for  money 
lent,  or  money  paid,  or  had  and  received,  or  due  on  an  account 
stated,  the  jury  ought  to  be  instructed  to  allow  interest,  the 
promise  to  pay  it  being  implied  from  the  nature  of  the  trans- 
action." But  in  the  case  in  which  this  language  was  held,  the 
court  refused  to  allow  it  on  the  award  of  arbitrators.f 

In  a  case  in  which  a  man  covenanted  to  convey  lands  with- 
out fraud,  and  it  afterwards  appeared  that  in  truth  he  had  no 
title  to  the  land,  it  has  been  held  in  Yirginia,  that  whether  the 
jury  should  allow  interest  on  the  value  of  the  land  from  the 
date  of  the  contract  must  depend  on  the  circumstances  of  the 
case,  of  which  they  are  the  proper  judges;  and  that  it  is  com- 
petent to  the  defendant  to  give  in  evidence  any  circumstance 
tending  to  show  that  interest  should  not  be  allowed  4  This 
distinction  between  a  party  withholding  money  due  in  good 
faith,  or  otherwise,  presents  the  question  which  we  have  here- 
tofore considered — whether  it  is  proper  in  an  action  of  contract, 
under  the  forms  of  our  law,  to  raise  an  issue  which  is  strictly 
one  of  tort*  And  I  refer  the  learned  reader  to  the  discussion 
of  that  question  which  has  already  been  had.§ 

In  South  Carolina  the  rule  above  stated  appears  to  be  adhered 
to,  interest  being  denied  on  accounts  for  work  done,  or  goods 
sold  and  delivered,  or  any  other  open  accounts,  although  the 
money  is  withheld  after  the  time  of  payment  is  past.) 

There  is  considerable  conflict  and  contradiction  between  the 
English  and  American  cases  on  this  subject ;  but  as  a  general 
thing  it  may  be  said  that  while  the  tribunals  of  the  former  coun- 
try restrict  themselves  generally  to  those  cases  where  an  agree- 
ment to  pay  interest  can  be  proved  or  inferred,  the  courts  of 
the  United  States,  on  the  other  hand,  have  shown  themselves 
more  liberally  disposed,  making  the  allowance  of  interest  more 


♦  Williams  vs.  Storrs,  6  J.  Ch.  B.,  858. 
t  Deverenx  vs.  Bargwin,  11  Iredell,  491. 
X  Letcher  w.  Woodson,  1  Brook.  G.  C.  B.,  312. 
$  Supra,  207,  et  seq. 

I  Knight  vs.  Hitohell,  2  Tread.,  668.    Goodard  vs.  Balow,  1  Nott  &  McCord,  44; 
and  Fcrrand  w.  Boachell,  Harper's  Bep.,  88. 
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nearly  to  depend  on  the  equity  of  the  case,  and  not  requiring 
either  an  express  or  implied  promise  to  sustain  the  claim.* 

In  a  case  in  New  York,f  the  whole  subject  was  much  dis- 
cussed by  the  courts  of  that  State,  and  the  English  and  Ame- 
rican decisions  reviewed  at  length.  It  was  an  action  brought 
by  an  agent  to  recover  for  cash  advances  and  salary.  And  Sa- 
vage, C.  J.,  said  :J  "  From  an  examination  of  the  cases,  it 
seems  that  interest  is  allowed — First,  upon  a  special  agree- 
ment. Second,  upon  an  implied  promise  to  pay  it,  and  this 
may  arise  from  usage  between  the  parties,  or  usage  of  a  par- 
ticular trade.  Third,  where  money  is  withheld  against  the 
will  of  the  owner.  Fourth,  by  way  of  punishment  for  any  il- 
legal conversion  or  use  of  another's  property.  Fifth,  upon  ad- 
vances of  ca8h."§  And  in  the  principal  case,  interest  was 
allowed  upon  a  running  account  of  cash  advances,  without  any 
liquidation  of  the  account  or  promise  to  pay.  It  was  denied, 
however,  on  the  agent's  claim  for  salary ;  and  it  seems  to  be  the 
general  rule,  that,  subject  to  the  qualifications  above  laid  down, 
it  will  not  be  allowed  for  goods  or  labor.  \ 

It  has  been  decided,  however,  that  interest  is  allowable  from 
the  time  of  suit  brought  for  the  recovery  of  an  amount  due  for 
work  under  a  special  contract,!'  unless  the  testimony  offered 
by  way  of  abatement,  mitigation,  or  recoupment,  makes  the 
principal  debt  stand  open  for  liquidation.** 


•  For  on  examination  of  the  English  and  American  decisions,  eee  Wood  et  aL  «. 
Bobins,  11  Maw.,  604,  and  Pope  vs.  Barrett,  1  Mason,  117,  in  which  latter  case  it  was 
held  by  Mr.  J.  Story,  that  interest  was  due  when  money  was  improperly  withheld 
after  demand. 

t  Beid  vs.  The  Bensaelaer  Glass  Factory,  8  Oowen,  898;  and  in  Error,  5  Cowen, 
687 ;  and  the  whole  subject  has  been  again  recently  reviewed  by  Willard,  J.,  in  Van 
Bensaelaer  vs.  Jones,  2  Barb.  S.  C.  B.,  648,  where  an  able  opinion  will  be  found,  col- 
lecting and  commenting  upon  the  cases. 

X  8  Cowen,  486. 

%  This  same  point,  that  interest  was  chargeable  on  cash  advances,  had  previously 
been  decided,  in  an  early  case  in  New  York,  Liotard  vs.  Graves,  8  Caines,  226. 

|  Doyle's  Adm'rs  vs.  St.  James'  Church,  7  Wend.,  178.  Tucker  vs.  Ives,  6  Cowen, 
198.  Kane  vs.  Smith,  12  J.  B.,  156.  Van  Beuren  vs.  Van  Gaasbeek,  4  Cowen,  496. 

1  Feeter  vs.  Heath,  11  Wend.,  478. 

••  Still  vs.  Hall,  20  Wend.,  61. 

The  subject  was  examined  at  an  early  day  in  Connecticut,  and  the  following  pro- 
positions declared: 

1.  Interest  will  be  allowed  when  there  is  an  express  contract  to  pay  it. 

2.  Such  contract  may  be  inferred  from  usage,  special  or  general. 
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It  has  been  held  in  Massachusetts,*  that  in  an  action  for 
money  paid  interest  is  recoverable  from  the  time  of  payment, 
without  proof  of  a  demand  of  payment.  But  as  between  prin- 
cipal and  agent,  the  general  rule  is  that,  in  the  absence  of  any 
contract,  or  custom  which  may  be  evidence  of  contract,  a  fac- 
tor is  not  liable  for  interest  until  he  is  in  some  defaultf 

On  the  Rhode  Island  circuit,:):  Story,  J.,  sitting  in  equity, 
held,  that  an  administrator  is  not  liable  to  pay  interest  on  as- 
sets in  his  hands,  unless  under  special  circumstances ;  saying, 
also,  "  interest  is  not  allowed  on  partnership  accounts,  gener- 
ally, until  after  a  balance  is  struck,  or  a  settlement  between  the 
parties,  unless  the  parties  have  otherwise  agreed  or  acted  in  the 
partnership  concerns."  In  New  Hampshire,  in  assumpsit  for 
goods  sold  and  delivered,  it  is  held  that  the  jury  should  allow 
interest,  by  way  of  damages  for  the  detention  of  the  debt,  upon 
the  amount  they  find  due  from  the  time  of  a  demand  of  pay* 
ment,  if  one  be  proved,  or,  if  there  be  no  demand,  from  the 
commencement  of  the  suit.§ 

In  an  action  of  covenant  to  recover  rent,  it  has  been  held 
in  New  York  that  the  plaintiff  was  entitled  to  interest,  it  being 
for  a  sum  certain,  and  payable  in  money.]  It  was  originally 
held  that  it  could  not  be  recovered  where  the  rent  was  payable 
in  wheat.T  But  this  is  now  settled  the  other  way ;  and  in  a 
case  where  the  rent  was  payable  in  wheat  and  services,  the 
Court  of  Appeals  of  New  York  held  this  language :  "  Whenever 

8.  Where  there  is  a  contract  to  pay  money  on  a  day  certain,  and  the  agreement  ia 
broken,  interest  will  be  allowed  by  way  of  damages,  as  on  notes,  <fcc 

4.  Where  goods  are  sold  to  be  paid  for  on  a  day  certain,  interest  in  like  manner 
follows. 

5.  Where  money  is  received  for  the  use  of  another,  and  there  is  neglect  in  not 
paying  it,  interest  follows. 

6.  Where  money  is  obtained  by  fraud,  interest  is  allowed. 

7.  When  an  account  is  liquidated  and  balance  ascertained,  interest  begins  to  run. 

8.  Where  goods  are  delivered  to  be  paid  for,  not  at  a  day  certain  but  in  a  reason- 
able time,  and  there  is  unreasonable  delay,  interest  is  allowed. 

9.  But  where  there  are  current  accounts  founded  on  mutual  dealings,  and  no 
promise  to  pay  interest,  interest  will  not  be  allowed.    Belleck  vs.  French,  1  Conn.,  83. 

*  Ilsley  94.  Jewett,  2  Met.,  188. 
t  Ellery  vs.  Cunningham,  1  Met.,  112. 
X  Dexter  vs.  Arnold,  8  Mason,  284. 
f  Mcllvaine  vs.  Williams,  12  N.  H.,  474. 

|  Clark  vs.  Barlow,  4  J.  B.,  188.  So,  too,  in  Kentucky,  Burnham  vs.  Best,  10  B. 
Monroe,  227. 

%  Van  Rensselaer's  Executors  w.  Palmer's  Adm'rs,  1  J.  B.,  276. 
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a  debtor  is  in  default  fbr  not  paying  money,  delivering  pro- 
perty, or  rendering  services  in  pursuance  of  his  contract,  justice 
requires  that  he  should  indemnify  the  creditor  for  the  wrong 
which  has  been  done  him ;  and  a  just  indemnity,  though  it  may 
sometimes  be  more,  can  never  be  less  than  the  specified  amount 
of  money  or  the  value  of  the  property  or  services  at  the  time 
they  should  have  been  paid  or  rendered,  with  interest  from  the 
time  of  the  default  until  the  obligation  is  discharged.  And  if 
the  creditor  is  obliged  to  resort  to  the  court  to  redress,  he  ought 
in  all  such  cases  to  recover  interest,  in  addition  to  the  debt,  by 
way  of  damages.  It  is  true  that  on  an  agreement  like  the  one 
under  consideration,  the  amount  of  the  debt  can  only  be  ascer- 
tained by  an  inquiry  concerning  the  value  of  the  property  and 
services ;  but  the  value  can  be  ascertained,  and  when  that  has 
been  done,  the  creditor,  as  a  question  of  principle,  is  just  as 
plainly  entitled  to  interest  after  the  default  as  he  would  be  if 
the  like  sum  had  been  payable  in  money.* 

It  has  been  said  by  Mr.  Justice  Story,  on  the  Massachusetts 
circuit,  that  in  claims  for  wages  interest  is  generally  allowed 
from  the  time  of  a  demand  made,  and  this  both  at  common  law 
and  in  the  admiralty,  f  It  seems  a  general  principle,  that  a 
mortgagee  in  possession  is  not  to  pay  interest  on  rents  unless 
there  are  special  circumstances  rendering  it  equitable  that  he 
should  do  so4 

Interest  is  not  recoverable  on  a  bill  of  official  fete,  unless 
there  has  been  a  regular  taxation.§ 

The  State  is  liable  to  pay  interest  upon  the  amount  of  a 
legal  appraisement  of  damages  for  land  taken  for  public  use, 
after  demand  made.| 

In  Virginia,  without  deciding  as  a  general  rule  whether 
interest  can  properly  be  allowed  upon  the  arrears  of  an  annuity, 
it  has  been  held  that,  under  the  circumstances  of  the  case,  where 
the  annuity  was  to  be  paid  in  pork  and  corn  delivered  at  a  par- 

*  Van  Rensselaer  tw.  Jewett,  5  Demo,  186,  and  2  Comstock,  185.  See,  also,  an 
able  opinion  of  Willard,  J.,  in  Van  Bensselaer  w.  Jones,  2  Barb.  8.  *C.  B.,  648,  where 
the  whole  subject  is  examined. 

t  Qammell  w.  Skinner,  S  GalHson,  45. 

X  Breckenridge  w.  Brooks,  2  A.  B.  Harsh,  841 ;  Story  w.  Liringston,  18  Peten, 
859. 

S  Mumford  vs.  Hawkins,  5  Denio,  855. 

|  People  tt.  Canal  Commissioners,  5  Denio,  401. 


COMPOUND  INTEREST.  Jgg 

tictilar  place,  the  value  of  which  was  to  be  ascertained  by  testi- 
mony, and  in  the  absence  of  any  satisfactory  proof  of  a  demand 
at  the  place  where  it  was  to  be  paid,  or  of  an  agreement  to  dis- 
pense with  such  demand  and  convert  it  into  money,  no  interest 
should  hare  been  allowed  on  the  arrears.* 

The  leading  difference  between  the  American  and  English 
cases  on  this  subject  seems  to  grow  out  of  a  different  conside- 
ration of  the  nature  of  money.  Thp  American  cases  look  upon 
the  interest  as  the  necessary  incident,  the  natural  growth  of  the 
money,  and  therefore  incline  to  give  it  with  the  principal ;  while 
the  English  treat  it  as  something  distinct  and  independent, 
and  only  to  be  had  by  virtue  of  some  positive  agreement. f 

Before  quitting  the  consideration  of  those  cases  in  which 
the  allowance  of  interest  is  entirely  under  the  control  of  the 
court,  we  must  consider  the  subject  of  compound  interest,  and 
the  practice  of  annual  rests  in  mercantile  accounts.  In  regard 
to  compound  interest,  or  interest  on  interest,  there  has  existed 
much  doubt  and  difference  of  opinion.  It  was  rigorously  pro- 
hibited by  the  Roman  law :  Nvtto  modo  usurae  ueurarum  a 
debitoribvs  exigamfar.%  The  English  law  followed  in  the  same 
track.  So  in  an  early  case  in  Chancery,  Lord  Cowper  held  a 
clause  in  a  mortgage,  that  if  the  interest  was  behind  six  months 
then  it  should  be  accounted  principal  and  compound  interest, 
was  "  void  and  of  no  use ;"  "  that  to  make  interest  principal  it 
is  requisite  that  it  be  grown  due,  and  then  an  agreement  con- 
cerning it  may  make  it  principal."§  It  is  not  regarded  as  with- 
in the  statutory  prohibition  of  usury,  but  as  leading  to  oppression 
and  abuse.  So  Lord  Eldon  has  said,  "  There  is  nothing  unfair 
or  perhaps  illegal  in  taking  a  covenant,  originally,  that  if  in- 
terest is  not  paid  at  the  end  of  the  year  it  shall  be  converted 
into  principal. '  But  this  court  will  not  permit  that,  as  tending 
to  usury,  though  it  is  not  usury ."J 

The  cases  were  reviewed  at  length  by  Chancellor  Kent,  in 
an  early  case  in  New  York,  and  it  was  said,  "  The  cases  and 
language  in  the  books  are  clear  in  acknowledging  the  rule  that 

*  Philips  «#.  Williams,  *  Grattnn,  259. 

t  See  the  subject  discussed,  and  the  cases  collected  and  cited  in  Alabama,  in  Boyd 
«t.  Gilchrist,  15  Ala.,  849. 
\  Cod.,  4,  82,  88. 

S  Lord  Ossulston  w.  Lord  Tamworth,  2  Salk.,  449. 
|  Chambers  «••  Gold  win,  9  Vesey,  271. 
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even  an  agreement,  made  at  tbe  time  of  the  original  contract,  to 
allow  interest  npon  interest  as  it  should  become  due  is  not  to 
be  supported  ;"*  and  he  placed  the  objection  to  the  provision 
on  the  ground  of  its  harsh  and  oppressive  character.  Again  in 
a  subsequent  case,  the  same  learned  judge  laid  down  the  rule 
that  "  compound  interest  cannot  be  demanded  and  taken,  except 
upon  a  special  agreement  made  after  the  interest  has  become 
due  ;"f  and  the  general  principle  has  been  again  and  still  more 
recently  re-declared. £  In  this  case  it  was  said,  however,  that  if 
compound  interest  be  voluntarily  paid,  it  cannot  be  recovered 
back.§  So  in  ascertaining  the  amount  due  on  a  note  made 
payable  with  interest  annually,  simple  interest  only  is  to  be 
computed  ;|  and  interest  on  the  interest  will  not  be  allowed.^" 
But  if  a  new  note  is  given  for  the  interest,  it  is  thereby  con- 
verted into  capital,  and  it  may  be  given  with  interest** 

An  exception  has  been,  however,  introduced  by  the  usages 
of  modern  trade  to  the  general  rule  which  denies  compound  in- 
terest. As  between  merchants  upon  their  mutual  accounts  it  is 
the  custom  to  cast  interest  upon  the  several  items,  and  to  strike 
a  balance  at  the  end  of  the  year  of  the  items  of  principal  and 
those  of  interest,  and  to  carry  the  footing  of  the  two  to  a  new 
account  as  forming  the  first  item  of  principal  for  the  ensuing 
year.  In  this  manner,  yearly  rests,  as  they  are  called,  have  for 
a  long  time  been  made  and  acquiesced  in  by  tbe  mercantile 
world.ft  But  after  the  mutual  trade  and  dealings  have  ceased, 
the  right  to  make  annual  rests  ceases ;  and  in  the  absence  of  any 

*  Connecticut vs.  JaekBon,  1  J.  Ch.  B.,  18. 

t  Van  Benachoten  w.  Lawaon,  6  J.  Ch.  B.,  818* 

%  Howry  vs.  Bishop,  5  Pajge,  98. 

S  See,  also,  as  to  demand  of  compound  interest,  Von  Hemert  w.  Porter,  11  Met, 
810.  In  Connecticut,  a  contract  for  the  payment  of  compound  interest,  made  before 
interest  has  accrued,  is  to  that  extent  void,  and  will  not,  unless  in  special  oases,  be 
enforced  either  in  law  or  in  equity.  Camp  vs.  Bates,  11  Conn.,  487.  Bone  vs.  City  of 
Bridgeport,  17  Conn.,  24$.  In  Louisiana  compound  interest  is  prohibited  by  the  code, 
"  Interest  upon  interest  cannot  be  recovered,  unless  it  be  added  to  the  principal  and 
by  another  contract  made  a  new  debt.  No  stipulation  to  that  effect  in  the  original 
contract  is  valid." — Art.  1984.  The  whole  subject  of  interest  is  codified  in  that  State. 
In  Indiana,  see  Miles  vs.  Board  of  Com'rs,  8  Blatchford,  158. 

|  Hastings  vs.  Wiswajl,  8  Mass.,  465.  Bean  vs.  'Williams,  17  Mama.,  417.  Von 
Hemert  vs.  Porter,  11  Met.,  210.    Doe  vs.  Warren,  7  Greenl.,  48. 

1  Ferry  vs.  Ferry,  2  Cush.,  98. 

••  Wilcox  vs.  Howland,  28  Piok.,  167. 

ft  Eaton  vs.  Bell,  6  B.  A  Aid.,  84.  Btoughton  vs.  Lynch,  2  J.  Ch.,  214.  Barclay 
vs.  Kennedy,  8  Wash.  C.  C,  850.    Von  Hemert  vs.  Porter,  11  Met.,  210. 
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specific  agreement,  the  creditor  is  allowed  simple  interest  only 
on  the  balance  of  his  account ;  the  right  to  make  the  yearly  rests 
growing  out  of  the  mutuality  of  the  debts  and  credits  and  the 
allowing  of  interest  on  each  side.* 

Another  exception  to  the  general  rule  denying  compound 
interest,  grows  out  of  the  conduct  of  the  defendant ;  where  that 
is  grossly  delinquent  or  intentionally  contrary  to  his  duty,  com- 
pound interest  is  sometimes  inflicted  by  way  of  punishmentf 
Where  partial  payments  have  been  made  in  cash,  or  by  rents 
and  profits,  or  otherwise,  the  payments  are  to  be  first  applied  to 
the  satisfaction  of  the  interest  then  due,  and  the  balance  only 
is  to  go  towards  the  reduction  of  the  principal.^ 

In  the  cases  which  we  have  been  considering,  interest  is,  as 
we  have  seen,  a  matter  resting  in  the  control  of  the  court,  and 
allowed  or  disallowed  upon  certain  rules  of  law.  In  these  it  is 
said  to  be  given  as  interest ;  we  have  now  to  consider  a  class  of 
cases  where  it  is  to  be  settled  by  the  verdict  of  the  jury,  as  we 
have  already  seen  intimated ;  and  here  it  is  given  more  strictly 
as  damages. 

"  There  are  two  classes  of  cases,'9  says  the  Supreme  Court  of 
New  Hampshire,  "  in  which  interest  may  be  recovered.  The 
first  is  where  it  is  incident  to  the  debt,  founded  on  the  agree* 
ment  of  the  parties,  and  is  a  legal  claim,  and  the  court  are 
bound  to  allow  it  The  other  class  is  where  the  interest  may 
be  allowed  by  a  jury  in  the  nature  of  damages."§ 

This  is  generally  so  in  actions  of  tort,  as  trover  or  trespass 
for  taking  goods,  where  interest  is  allowed  at  the  discretion  of 
the  jury.  So  in  an  action  of  trespass,  the  Supreme  Court  of 
New  York  said,  "  The  plaintiff  ought  not  to  be  deprived  of  his 
property  for  years  without  compensation  for  the  loss  of  the  use 
of  it ;  and  the  jury  had  a  discretion  to  allow  interest  in  this 
case  as  damages.    It  has  been  allowed  in  actions  of  trover,  and 

•  Denniston  vs.  Imbree,  8  Waah.  C.  C,  401.    Von  Hemert  tw.  Porter,  11  Met.,  210. 

i  1  Vesey,  92 ;  Hopkins  B.,  424.    Aokerman  vs.  Emmett,  4  Barb.  S.  C.  B.,  629. 

t  Dean  w.Williams,  17  Maas.,  417.  Fay  w.  Bradley,  1  Pick.,  167.  Beed  fit.  Seed, 
10  Pick.,  898.  In  New  Hampshire  it  was  said,  in  an  early  case  (1818),  that  on  a  note 
payable  with  interest  annually,  interest  at  the  rate  of  six  per  cent,  per  annum  should 
be  cast  on  the  principal,  and  interest  on  the  annual  interest  in  the  nature  of  damages, 
for  itB  detention  from  the  time  it  became  payable.  Pierce  «*.  Bowe,  1  N.  H.,  179. 
I  do  not  know  if  this  has  been  adhered  to  in  that  State ;  it  is  certainly  not  the  general 
rule. 

f  MoHvaine  w.  Williams,  12  N.  H.  B.,  475. 
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the  game  ride  applies  in  trespass  when  brought  for  the  recovery 
of  property."*  So  in  Kentucky,  in  case  of  a  fraudulent  refusal 
to  convey  land.f  And  so  declared  also  in  North  Carolina  in 
cases  of  trover  and  trespass.]: 

In  Louisiana,  it  has  been  said  that  the  allowance  of  interest 
as  damages,  ex  deUctoy  from  the  date  of  the  act  complained  of, 
is  unauthorized  by  law.§  This  is  certainly  adverse  to  the  gen- 
eral current  of  our  authorities ;  and,  as  it  appears  to  me,  to  the 
better  reason  of  the  matter ;  for  if  the  jury  are  to  have  any  dis- 
cretion at  all  in  such  cases,  it  could  hardly  be  refused  them  in 
regard  to  the  allowance  of  interest. 

The  discretionary  rule  has  been  applied  in  many  cases  of 
contract.  So  in  an  action  on  an  agreement  to  deliver  wheat, 
the  value  of  the  wheat  with  interest  thereon  was  given.)  And 
the  Supreme  Court  on  the  argument  of  the  case  said,  "  The 
judge  who  tried  the  cause  did  not  direct  the  jury  to  allow  in- 
terest on  the  sum  which  they  should  find  the  wheat  to  be  worth 
after  the  demand  ;  but  in  ascertaining  the  plaintiff's  damages, 
he  observed  that  they  might  if  they  thought  proper^  from  the 
nature  of  the  transaction,  include  interest  as  an  item  in  making 
up  the  amount  of  damages.  There  was  not  in  this  remark  any 
direction  contrary  to  law." 

"  Interest,"  said  Washington,  J.,  on  the  Pennsylvania  cir- 
cuit, "  is  a  question  generally  in  the  discretion  of  a  jury."T 

So,  in  two  actions  against  the  master  of  a  ship  for  the  non- 
delivery of  goods,  it  was  held  in  New  York,  that  the  jury  might 
give  damages  if  the  conduct  of  the  defendant  was  improper, 
i.  e.,  where  fraud  or  gross  misconduct  could  be  imputed  to  him; 
but  it  appearing  that  such  was  not  the  fact,  it  was  not  allowed, 
and  the  court  in  the  former  case  said,  "  Interest  is  not  in  every 
case  and  of  course  recoverable,  because  the  amount  of  the  loss 
is  unliquidated,  and  sounds  in  damages  to  be  assessed  by  the 
jury."** 

*  Beals  tw.  Guernsey,  8  J.  B.,  446.  So  in  trover,  Hyde  «t.  Stone,  7  Wend.,  864; 
Bissel  tw.  Hopkins,  4  Cow.,  58 ;  Kennedy  vs.  Strong,  14  J.  B.,  128 ;  Hallett  v.  Norton, 
14  J.  B.,  278,  and  16  J.  B.,  827.  And  in  replevin,  Bowley  w.  Gibbs,  14  J.  B.,  885.  8o 
in  ease  for  negiigenoe,  Thomas  vs.  Weed,  14  J.  B.,  265. 

t  Handley  vs.  Chambers,  1  IittelFs  B.,  858.    Supra,  187. 

\  Deverenx  vs.  Borgwinn,  11  Iredell,  490. 

$  Green  vs.  Garcia,  8  La.  Ann.  B.,  702. 

|  Doz  et  al.  vs.  Bey,  8  Wend.,  856. 

H  Gilpins  vs.  Consequa,  Peters  C.  C.  B.,  86.  Willing  vs.  Consequa,  ibid.,  178. 

**  Watkinson  vs.  Laughton,  8  J.  B.,  218 ;  and  Amory  vs.  McGregor,  15  J.  R.,  24. 
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In  the  action  of  debt,  interest  is  given,  as  we  shall  see,  in 
some  cases.  But  as  a  general  role  it  must  be  separately  as- 
sessed, as  damages  for  its  detention.*  In  England,  where  a 
statute  authorized  a  dock  company  to  bring  debt  for  calls  of 
payments  to  be  made  on  the  shares  of  the  company,  interest 
not  having  been  included  as  part  of  the  money  due  for  calls, 
and  not  being  declared  on  in  a  separate  count,  but  having  been 
allowed  by  the  jury,  it  was  held  that  they  might  rightly  give  it ; 
and  Tindal,  C.  J.,  said,  "  When  the  act  of  Parliament  gives 
the  action  of  debt,  it  gives  all  that  by  the  common  law  is  in- 
cident to  that  form  of  action,  viz.,  damages  for  the  detention  of 
the  debt."f  But  Maule,  J.,  concurring  with  the  Chief  Justice, 
said,  "  The  statute  is  perfectly  clear  as  to  what  shall  be  stated 
in  the  declaration ;  and  under  that  statement  interest  will  form 
part  of  the  debt  to  be  recovered."^ 

In  a  case  where  the  declaration  stated  that,  on  the  15th  of 
June,  1832,  the  defendant  covenanted  to  pay  the  plaintiff  £270, 
with  interest,  on  the  15th  of  December  then  next,  and  that 
there  was  due  the  said  sum  of  £270  and  interest,  in  all  £300, 
it  concluded  to  the  plaintiffs  damage  of  £10.  But  the  judge 
who  tried  the  cause  would  only  allow  the  verdict  to  be  taken  for 
the  £270  and  interest,  £276  15s. ;  all  the  rest  being  damages  for 
the  detention,  and  the  plaintiff  having  laid  those  damages  at 
£10  could  not  recover  more.§ 

We  have  already  seen,)  that  in  certain  cases  of  contract, 
where  the  breach  appears  to  be  fraudulent,  interest  and  some* 
times  even  substantial  damages,  are  held  to  be  properly  charge- 
able. 

Interest  is  sometimes  given  in  error  by  way  of  damages.  In 
an  early  case,T[  on  affirmance  of  judgment  in  the  King's  Bench 
on  error,  a  rule  was  obtained  to  show  cause  why  the  master 
should  not  compute  interest,  and  add  it  to  the  costs,  on  the 

»  1  Satmd.,  801,  a,  note  n.  Osborn  vs.  Hosier,  6  Hod.,  167.  Sayre  vt.  Austin,  8 
Wend.,  496.  North  River  Meadow  Co.  tw.  Christ  Church,  2  Zabriskie,  425.  Wilmans 
«.  Bank  of  Illinois,  1  Oilman,  667. 

t  Southampton  Dock  Co.  w.  Biohards,  1  Mann.  &  Granger,  448. 

X  Qnnre,  then,  if  it  was  here  allowed  as  part  of  the  debt,  or  as  the  damages  f 
See,  also,  London  and  Brighton  Bailway  Company  vt,  Fairolough,  8  Scott  New  R.,  69 
and  88. 

%  Watkins  w.  Morgan,  6  Car.  &  P.,  661. 

1 8upra,  184,  209. 

T  23nk  w.  Langton,  Douglass,  751,  in  notes. 
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ground  of  an  old  statute,*  which  enacted  that,  on  a  writ  of  error 
being  brought,  and  judgment  affirmed,  the  person  against 
whom  it  is  sued  out  shall  recover  his  costs  and  damages.  And 
it  was  held  that "  interest  ought  to  be  the  measure  of  damages." 

The  principle  of  this  statute  has  been  fixed  in  American 
legislation.  By  the  judiciary  act  of  the  United  States, f  die 
Supreme  Court  is  authorized,  in  case  of  affirmance  of  any  judg- 
ment or  decree,  to  award  to  the  respondent  just  damages  for 
his  delay.  And  by  the  rules  of  the  same  courts  in  cases  where 
the  suit  is  defended  for  mere  delay,  damages  are  to  be  awarded 
at  the  rate  of  ten  per  centum  per  annum  on  the  amount  of 
the  judgment,  to  the  time  of  the  affirmance  thereof.  Where 
there  is  a  real  controversy,  the  damages  are  to  be  at  the  rate  of 
six  per  cent,  per  annum  only.  And  in  both  cases,  the  interest 
is  to  be  computed  as  part  of  the  damages.  It  is  therefore  en- 
tirely for  the  decision  of  the  court,  whether  any  damages,  or 
interest  as  a  part  thereof,  are  to  be  allowed  or  not,  in  cases  of 
affirmance.§ 

The  same  principle  has  been  followed  in  New  York,  where 
it  is  provided  by  statute,)  that  "  If  upon  writ  of  error,  the  judg- 
ment be  affirmed,  or  the  writ  be  discontinued  or  quashed,  or 
the  plaintiff  in  error  be  non-suited,  the  defendant  in  error  shall 
recover  costs,  and  also  damages  for  the  delay  and  vexation,  to 
be  assessed  in  the  discretion  of  the  court  before  whom  the  writ 
was  returnable."  The  limit  of  discretion  under  this  statute  is 
legal  interest.  The  allowance  of  damages,  however,  in  these 
cases  rests  entirely  in  discretion,  and  so,  where  the  action  was 
in  tort,  the  Court  of  Errors  refused  it-T"  It  was  allowed,  how- 
ever, in  another  case,  on  a  judgment  in  trover.**  But  this  branch 


•  8  Hen.  VII.,  C.  10. 

1 1789,  oh.  80,  ft  28. 

3  Made  in  February  term,  1808,  and  February  term,  1807. 

f  Boyce's  Executors  vs.  Grundy,  9  Peters,  275.  Himely  w.  Rom,  5  Cranch,  818. 
Santo  Maria,  10  Wheat,  481-142. 

|  2  B.  8.,  618, 1  88. 

1  Gelston  w.  Hoyt,  18  J.  B.,  561. 

**  Bissell  «*.  Hopkins,  4  Cowen,  58.  In  the  same  State  it  has  been  aaid  that,  "  the 
judicial  doctrine  of  allowing  and  disallowing  interest  on  judgments,  whether  on  af- 
firmance in  error,  or  in  other  cases,  seems  in  some  respects  to  rest  rather  upon  arbi- 
trary discretion,  practice,  or  precedent,  than  any  principle  which  conforms  to  our  gen- 
eral notions  of  justice."    Block  «*.  Bobinson,  22  Wend.,  157  and  160. 
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of  the  subject  rather  belongs  to  the  head  of  statutes  regulating 
damages,  which  we  shall  elsewhere  consider. 

The  allowance  of  interest  on  judgments  generally  has  been 
a  subject  of  much  discussion.  In  England,  the  doubt  is  solved 
by  a  recent  statute,  which  declares  that  every  judgment  debt 
shall  cany  interest  at  the  rate  of  four  per  centum  per  annum, 
from  the  time  of  entering  up  the  judgment,  or  from  the  time 
of  the  passage  of  the  act  in  cases  of  judgment  then  entered  up 
and  not  carrying  interest,  nntil  the  same  shall  be  satisfied,  and 
such  interest  may  be  levied  under  a  writ  of  execution  on  such 
judgment.* 

In  New  York,  it  has  been  decided  that  interest  is  recovera- 
ble in  an  action  of  debt  on  judgment,  whether  the  original  de- 
mand carried  interest  or  not.f  But  in  debt  on  judgment  for  a 
tort,  interest  is  recoverable  only  from  the  date  of  the  judgment, 
and  not  from  the  finding  of  the  verdict4  Where  the  judg- 
ment is  rendered  on  contract,  it  can  in  New  York,  by  express 
statute,  be  collected  on  execution  .§ 

How  far  interest  is  recoverable  under  the  penalty  of  a  bond, 
we  shall  have  occasion  to  examine  in  the  next  chapter. 

It  has  never  been  doubted,  that  where  interest  is  made  pay- 
able before  the  principal,  suit  can  be  brought  for  the  non-pay- 
ment of  the  interest  alone ;[  but  an  important  question  has  been 
presented,  how  far  an  action  can  be  maintained  for  interest  after 
the  payment  of  the  principal.  In  New  York,  it  has  been  de- 
cided that  where  interest  is  not  stipulated  for  in  the  contract, 
but  is  recoverable  merely  as  damages,  a  creditor  is  .precluded 
from  sustaining  an  action  for  its  recovery  after  accepting  the 
principal ;  but  that  where  interest  is  stipulated  for  in  the  contract, 
suit  may  be  brought  for  it,  although  the  principal  has  been 
paid.T 

So,  payment  of  the  amount  of  principal  money  due  from  a 
debtor  to  his  creditor,  will  not  necessarily  prevent  an  action  for 

»l&2Viot.,  c.110,  §17.  See  Fisher  w.Dudding,  8  Scott  N.  Bep.,  516.  See,  also. 
Crafts  vs.  Wilkinson,  4  Q.  B.,  74. 

t  Klook  vs.  Robinson,  22  Wend.,  157,  where  the  English  oases  are  reviewed. 

X  Lord  vs.  The  Mayor  of  New  York,  8  Hill,  426. 

§  Sayre  vs.  Austin,  8  Wend.,  496.  2  R.  S.,  864.  It  had  been  previously  decided 
otherwise;  Watson  vs.  Fuller,  6  J.  R.,  288. 

I  Cooley  vs.  Rose,  8  Mass.,  221. 

H  Fake  vs.  Eddy's  Ex'rs,  15  Wend.,  76. 
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the  amount  of  interest.  If  made  generally,  it  applies  first  to 
extinguish  the  interest,  and  the  balance  may  be  sued  for  as  the 
principal.* 

It  seems  well  settled  that  where  an  attachment  or  injunc- 
tion is  laid  on  a  party  liable  to  pay  interest,  it  ceases  running 
till  the  legal  impediment  is  removed.f 

*  People  «#.  County  of  New  York,  5  Cowen,  881. 

t  Willing  w.  Conseqna,  Peters'  C.  C.  R.,  801, 821.  Fitzgerald  w.  Caldwell,  2  Dall., 
215.  2  Yates,  280.  Osborne  w.  U.  S.  Bank,  9  Wheat.,  788.  Stevens  w.  Barringer,  18 
Wend.,  689.  Le  Braifihewait  «* .  Halaey,  4  Halsted,  8. 

See,  also,  Kellogg  vs.  Hitchoock,  1  Wend.,  521.  Bainbridge  «*.  Wilcocks,  Bald- 
win's C.  C.  B.,  586.  Legrange  vs.  Hamilton,  4  T.  B.,  618.  2  H.  Black.,  144. 
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OP  PENALTIES ;  LIQUIDATED  DAMAGES ;   AND  THE  ACTION 

OP  DEBT. 


Debt  and  Covenant— Debt  on  Bond— Amount  of  recovery  within  the  Penalty— As- 
signment of  Breaches— Liquidated  Damages— Ne  Exeat  Bonds— Bonds  to  resign 
Livings— Beoovery  beyond  the  Penalty. 


We  have  just  terminated  the  consideration  of  a  large  class  of 
cases,  in  which  the  damages  are  in  no  wise  determined  by  the 
agreement  of  the  parties.  We  now  come  to  another  class, 
where  the  contracting  parties  fix  or  liquidate  the  amount  that 
shall  furnish  the  measure  of  compensation  in  case  of  non-fulfill- 
ment of  the  agreement,  either  in  the  shape  of  a  penalty,  or  of 
stipulated  damages.  The  questions  arising  under  this  branch 
of  our  subject  are  generally  presented  in  one  of  the  two  common 
law  actions  known  as  debt  and  covenant ;  but  we  shall  endeavor 
to  consider  the  matter  at  large,  without  confining  ourselves 
strictly  to  either  of  these  technical  forms. 

At  the  same  time  it  is  impossible  altogether  to  dismiss  them 
from  view.  The  action  of  debt  is  applicable  in  all  cases  where  a 
sum  certain  is  due,  whether  the  contract  be  by  parol,  under  seal, 
or  of  record ;  while  covenant  is  the  remedy  for  breaches  of  all 
contracts  under  seal,  whether  for  sums  certain  or  uncertain. 
And  owing  to  this  arbitrary  division  of  actions,  the  rules  of 
damages  conform  in  many  cases  rather  to  the  remedy  than  the 
right ;  we  must  therefore  not  lose  sight  of  this  technical  dis- 
tinction. 

Of  all  forms  of  debt,  that  of  debt  on  if,  bond  how  the  most 
frequent.  In  the  early  periods  of  our  jurisprudence  debt  was 
the  common  action  for  goods  sold  and  delivered,  and  for  work 
and  labor  done ;  but  it  has  been  to  a  great  extent  superseded  by 
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the  proceeding  in  assumpsit*  It  is  true,  as  a  general  rule,  that 
in  the  action  of  debt  which  is  brought  for  the  recovery  of  a  sum 
certain,  no  damages  can  be  claimed  on  account  of  the  debt  it- 
self, this  being  recoverable  in  numero  ;  but  damages  are  given 
on  account  of  the  detention  of  the  debt.  In  an  action  of  debt 
on  bond,  therefore,  only  nominal  damages  are  assessed  ;  nor  is  it 
in  general  necessary  to  have  them  assessed  to  the  amount  even 
of  what  is  due  for  interest,  because  as  under  the  verdict  the 
plaintiff  is  entitled  to  the  whole  penalty :  this,  which  is  double 
the  sum  mentioned  in  the  condition,  is  usually  sufficient  to 
cover  what  is  due  for  interest.  But  this  subject  will  be  more 
fully  noticed  in  another  part  of  this  chapter. 

The  form  of  the  obligation,  or  bond  of  the  English  Law,  is 
technical  and  peculiar.  The  obligor  binds,  or  obliges  himself 
to  pay  a  certain  sum  of  money  at  a  certain  time,  to  the  obligee. 
This,  if  under  seal,  would  be  a  single  bond,  or  simplex  oNdgatio  ; 
and  would  only  differ  from  a  note,  in  being  under  seal,  and  not 
negotiable.  But  in  the  bond  we  find  a  clause  appended,  de- 
claring that  the  previous  obligation  shall  be  void  on  the  pay* 
ment  of  some  lesser  sum  of  money,  or  the  performance  of  some 
particular  act.  The  latter  part,  or  oondition  of  the  bond,  is 
that  which  discloses  the  real  nature  of  the  contract  and  contains 
its  essence ;  the  former  part  is  the  penalty. \  Penal  oMigch 
Uons  are  well  known  to  other  systems  of  law  besides  our  own  \% 
but  the  precise  form  of  contract,  by  which  an  absolute  obliga- 
tion is  at  first  declared,  and  this  converted  into  a  mere  penalty 
by  the  addition  of  a  subsequent  condition,  is,  I  believe,  en- 
tirely peculiar  to  the  English  law. 

From  this  form  of  obligation  or  contract,  various  results, 
flowing  from  the  technical  rules  of  the  common  law,  were  de- 
duced by  the  founders  of  our  jurisprudence.  If  the  condition 
was  not  strictly  complied  with,  as  in  regard  to  the  payment  of 
money  on  a  day  certain,  the  moment  the  day  was  passed  the 
penalty  became  the  debt,  and  was  at  law  recoverable ;  and  nei- 
ther payment  nor  tender  after  the  day  would  avail,  because  a 
condition  once  broken  was  gone  forever.  If  the  condition  were 
to  do  any  thing  other  than  pay  money,  and  were  not  fulfilled, 

*  Supra,  225.    Kudder  vs.  Prioe,  1  H.  Bl.,  647. 

t  Black.  Com.,  II.,  Ch.  20,  840. 

X  Pothier,  Traits  des  Obligations,  Part  II.,  Chap.  V.,  des  Obligations  Penales. 
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the  penalty  again  became  the  debt,  and  was  recoverable  with- 
out any  reference  whatever  to  the  actual  damages  incurred. 
Hence  many  difficulties  arose.  Lord  Kaims  says,*  that  the 
bond  was  introduced  originally  to  evade  the  common  law  of 
England,  which  prohibited  the  taking  interest  for  money. 
Whatever  reason  led  to  its  introduction,  certain  it  is,  that  its 
peculiar  form  has  occasioned  infinite  doubt  and  contradiction. 
In  regard  to  our  present  subject,  we  shall  first  consider  what 
sum  can  be  recovered  under  or  within  the  penalty.  Secondly, 
how  by  assigning  breaches,  that  sum  is  arrived  at  Thirdly, 
when  the  penalty  is  considered  as  liquidated  damages.  And 
lastly,  what  can  be  recovered  beyond  the  penalty. 

And  first,  as  to  the  damages  that  may  be  recovered  wilder 
or  within  the  penalty. 

The  action  of  debt,  as  has  been  said,  is  the  usual  remedy 
provided  by  the  common  law  for  the  recovery  of  a  sum  certain. 
And  in  an  action  of  debt  for  condition  broken,  the  amount  of 
the  plaintiff's  recovery  was  originally,  as  has  also  been  said,  the 
penalty;  nor  could  the  action  be  relieved  against,  either  by 
payment  or  tender ;  no  defense  would  avail  but  a  release  under 
seal.  And  this  severe  rule  of  the  common  law  was  only  miti- 
gated by  the  practice  of  the  courts  of  chancery,  which  inter- 
posed, and  would  not  allow  a  man  to  take  more  than  in  con* 
science  he  ought,  f 

It  became  early  settled  in  equity  that  the  condition  of  the 
bond  was  the  agreement  of  the  parties,  and  as  such  the  obligor 
was  relieved  from  the  penalty 4  Lord  Somers  said,§  "that 
where  the  party  might  be  put  in  as  good  a  plight  as  where  the 
condition  itself  was  literally  performed,  there  the  Court  of 
Chancery  would  relieve,  though  the  letter  of  it  were  not  strictly 
performed,  as  payment  of  money,  &c.  But  where  the  condi- 
tion was  collateral  and  in  recompense,  and  no  value  could  be 

»  Prin.  of  Equity,  Book  iii.,  ch.  iL,  279. 

t  Black.  Com.,  book  ii.,  oh.  20,  841.  For  oases  of  this  description  in  Chancery, 
see  Hale  vs.  Thomas,  1  Vern.,  849,  and  Steward  vs.  BumbaU,  2  Vera.,  609 ;  also,  Show. 
Par.  Cas.,  15.  Bond  and  Penalty,  Abr.  Eq.,  91,  92. 

X  Acton  vs.  Peiroe,  2  Vera.,  480.  Cannel  vs.  Buckle,  2  P.  Wms.,  248.  Watkyns 
vs.  Watkyns,  2  Atk.,  97.  Bishops  vs.  Church,  2  Ves.,  871.  Parks  vs.  Wilson,  10  Mod., 
515.  Hobson  vs.  Trevor,  2  P.  Wms.,  191.  Chilliner  vs.  Chilliner,  2  Ves.,  528.  Collins 
vs.  Collins,  2  Burr.,  82.  See  Pothier  by  Evans,  on  Penal  Obligations,  Appendix ;  and 
Fonblanque's  Treatise  on  Equity. 

$  Prec.  in  Ch.  487. 
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put  on  the  breach  of  it,  then  no  relief  could  be  had  for  the 
breach  of  it." 

This  practice  was  followed  by  the  common  law  tribunals, 
which  ordered  the  proceedings  to  be  stayed  upon  bringing  into 
court  the  principal  debt,  interest,  and  costs.*  Finally,  this 
discretionary  power  was  confirmed  by  a  statutory  regulation, 
which  provided  that  in  actions  on  bonds  with  penalties,  the  de- 
fendant might  bring  in  the  principal  debt,  interest,  and  costs, 
and  be  discharged.! 

This  legislation  has  been  followed  in  this  country.  In  New 
York, %  it  is  declared  that  in  actions  on  penalty  bonds,  the 
plaintiff  may  plead  payment  of  the  debt  made  before  suit 
brought,  though  not  according  to  the  condition ;  and  that  after 
suit  brought,  the  defendant  may  bring  debt,  principal  and  costs, 
into  court,  and  that  thereupon  the  action  shall  be  discontinued. 

Speaking  of  the  English  original  of  this  statute,  Lord  Mans- 
field said,§ 

"  That  it  was  made  to  remove  the  absurdity  which  Sir  Thomas  More  un- 
successfully attempted  to  persuade  the  judges  to  remedy  in  the  reign  of  Hen. 
VTL;  for  he  summoned  them  to  a  conference  concerning  the  granting  relief  at 
law,  after  the  forfeiture  of  bonds,  upon  payment  of  principal,  interest,  and  costs, 
and  when  they  said  they  could  not  relieve  against  the  penalty,  he  swore  by 
the  body  of  God  he  would  grant  an  injunction." 

And  in  another  casej  he  said, 

"  It  was  extraordinary,  that  after  it  was  settled  in  equity  that  the  forfeiture 
might  be  saved  by  the  performing  the  intent,  and  that  this  was  the  nature  of  a 
bond ;  the  courts  of  law  did  not  follow  equity,  but  still  continued  to  do  tip'u*- 
tice  as  of  course,  and  put  the  parties  to  the  delay  and  expense  of  setting  it  right 
elsewhere  as  qfcourse.nH 

Notwithstanding  this  statute,  however,  it  is  apparent  that 

*  Greggs's  Case,  2  Salk.,  596.  Anon.,  6  Mod.,  11.  Butler  w.  Rolfe,  ib.,  25.  Anon., 
ib.,  29.  Burridge  ts.  Fortescue,  ib.,  60 ;  and  Ireland's  Case,  ib.,  101.  In  Burridge  *t. 
Fortescue,  the  court  said,  "  It  is  an  equitable  motion  to  be  relieved  against  the  pen- 
alty." 

1 4  Anne,  e.  16,  §§  12  and  18. 

X  Kev.  Stat.,  Vol.  2,  858,  §§  26  and  27. 

§  Wyllie  vs.  Wilkes,  Doug.,  519. 

|  Bonafous  vs.  Bybot,  8  Burr.,  1870, 1874. 

H  In  this  last  case  it  was  held  that  bonds  conditioned  for  payment  of  money  by 
installments,  were  within  the  Act  of  4  Anne. 
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great  injustice  might  be  committed ;  because  the  plaintiff  was 
still  entitled  to  judgment  for  the  whole  amount  of  the  penalty, 
and  the  defendant  could  only  be  discharged  by  addressing  him- 
self to  the  equitable  consideration  of  the  court.  Hence  was 
imposed  the  obligation  to  assign  breaches. 

By  a  statute  enacted  at  nearly  the  same  time,*  it  was  de- 
clared u  that  in  all  actions,  &c.,  upon  any  bond  or  bonds,  or  on 
any  penal  sum  for  non-performance  of  any  covenants  or  agree- 
ments in  any  indenture,  deed,  or  writing  certain,  the  plaintiff 
or  plaintiffs  may  assign  as  many  breaches  as  he  or  they  shall 
think  fit,  and  the  jury  upon  trial  of  such  action  or  actions,  shall 
and  may  assess,  not  only  such  damages  and  costs  of  suit  as 
have  heretofore  been  usually  done  in  such  cases,  but  also  dam- 
ages for  such  of  the  said  breaches  so  to  be  assigned  as  the  plain- 
tiff, on  the  trial  of  the  same,  shall  prove  to  have  been  broken." 

The  language  here  is,  that  the  plaintiff  may  assign  breaches; 
but  it  has  been  settled  that  the  statute  is  compulsory ,f  and  that 
a  judgment  obtained  under  the  former  practice  of  the  common 
law,  is  bad  in  error.    In  the  case  last  cited,  Lord  Kenyon  and 
Mr.  J.  Buller  said : 

M  It  is  apparent  to  us  that  the  law  was  made  in  favor  of  defendants,  and  is 
highly  remedial,  calculated  to  give  plaintiffs  relief  np  to  the  extent  of  the  dam- 
age sustained,  and  to  protect  defendants  against  the  payment  of  further  sums 
than  what  is  in  conscience  due ;  and  also  to  take  away  the  necessity  of  pro- 
ceedings in  equity  to  obtain  relief  against  an  unconscionable  demand  of  the 
whole  penalty  in  cases  where  small  damages  only  have  accrued." 

And  it  was  accordingly  held,  that  the  plaintiff  must  assign 
breaches,  and  that  the  jury  must  assess  the  damages. 

The  principles  of  this  act  have  been  engrafted  upon  the  legis- 
lation of  this  country.    In  New  York  it  is  provided  \% 

"  When  an  action  shall  be  prosecuted  in  any  court  of  law,  upon  any  bond, 
for  the  breach  of  any  condition  other  than  for  the  payment  of  money,  or  shall 
be  prosecuted  for  any  penal  sum  for  the  non-performance  of  any  covenant  or 
written  agreement,  the  plaintiff  in  his  declaration  shall  assign  the  specific 
breaches  for  which  the  action  is  brought 

0 

«  8  and  9  Will.  HI.,  C.  11,  ft  8. 

t  Boles  vs.  Eosewell,  5  T.  K.,  688,  and  Hardy  vs.  Bern,  ib.,  686. 
X  Revision  of  1818  (B.  Laws,  Vol.  I.,  618),  and  Revised  Statutes,  Vol.  II.,  800,  2d 
ed.,  878, 1st  ed. 
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tf  Upon  the  trial  of  anon  action,  if  the  jury  find  that  any  assignment  of  ench 
breaches  is  true,  and  that  the  plaintiff  should  recover  damages  therefor,  they 
shall  assess  such  damages,  and  shall  specify  the  amount  thereof  in  their  verdict, 
in  addition  to  their  finding  upon  any  other  question  of  fact  submitted  to  them. 

"  In  every  such  action,  if  the  plaintiff  recover,  the  verdict  of  the  jury  assess- 
ing the  plaintiff's  damages  shall  be  entered  on  the  record,  and  judgment  shall 
be  rendered  for  the  penalty  of  the  bond,  or  for  the  penal  sum  forfeited  as  in 
other  actions  of  debt,  together  with  costs  of  suit ;  and  with  a  further  judgment 
that  the  plaintiff  have  execution  to  collect  the  amount  of  the  damages  so  as- 
sessed by  the  jury,  which  damages  shall  be  specified  in  such  judgment.'** 

These  two  statutes  have  together  produced  this  reasonable 
and  equitable  result,  that  in  the  case  of  an  agreement  to  do  or 
refrain  from  doing  any  particular  act  secured  by  a  penalty,  the 
amount  of  the  penalty  is  in  no  sense  the  measure  of  compensa- 
tion ;  and  the  plaintiff  must  show  the  particular  injury  of  which 
he  complains,  and  have  his  damages  assessed  by  the  jury.  It 
may,  therefore,  be  laid  down  as  a  settled  rule  that  no  other  sum 
can  be  recovered  under  a  penalty,  than  that  which  shall  com- 
pensate the  plaintiff  for  his  actual  loss. 

In  the  action  of  debt  on  bond,  however,  judgment  still  goes 

*  This  act  has  been  applied  to  bonds  conditioned  for  the  performance  of  covenants 
contained  in  the  same,  or  in  any  other  deed  or  writing ;  for  the  payment  of  money  by 
installments;  for  the. payment  of  an  annuity;  or  for  the  payment  of  an  award;  to 
bonds  given  by  deputy  sheriffs  for  the  faithful  performance  of  the  duties  of  their 
office,  Barnard  vs.  Darling,  11  Wend.,  27 ;  for  the  performance  of  any  other  specific 
act,  not  being  the  payment  of  a  sum  of  money  in  gross.  It  has  also  been  applied  to 
replevin  bonds,  and  to  bail  bonds,  and  to  bonds  conditioned  to  restore  the  amount  re- 
covered in  the  event  of  a  reversal  on  certiorari. — Graham's  Practice,  2d  edit.,  819  and 
801. 

Previous  to  the  Revised  Statutes,  it  was  held,  in  New  York,  that  the  breaches 
might  be  assigned  in  the  replication,  or  on  the  circuit  or  nisi  prius  roll ;  but  the  pre- 
sent statute  is  more  special ;  and  in  Reed  v»,  Drake,  7  Wend.,  845,  it  was  held  that 
the  breaches  must  be  assigned  in  the  declaration ;  and  where  the  plaintiff,  in  a  suit  on 
an  arbitration  bond,  had  omitted  to  do  this,  but  had  assigned  the  breaches  in  the  re- 
plication, and  the  jury  had  found  a  correct  verdict,  the  Court  in  error  refused  permis- 
sion to  amend  the  declaration  by  inserting  an  assignment  of  breaches,  and  reversed 
the  judgment,  expressing  their  opinion,  however,  "  that  the  court  below  would  allow 
the  plaintiff  to  amend  his  declaration  on  the  usual  terms." 

Again,  in  Livingston  v$.  The  Superior  Court  of  the  City  of  New  York,  10  Wend., 
645,  the  plaintiff,  in  a  suit  on  a  bond  given  to  prosecute  a  replevin  suit  in  New  Jersey, 
omitted  to  assign  breaches  in  his  declaration,  had  nominal  damages  assessed,  and  en- 
tered judgment  for  the  debt,  damages,  and  costs :  the  defendant  paid  the  nominal 
damages  and  costs,  and  applied  to  the  court  below,  the  Superior  Court  of  the  City  of 
New  York,  for  an  entry  of  satisfaction,  which  that  court  refused.  On  an  application 
to  the  Supreme  Court  for  a  mandamus,  Nelson,  J.,  said,  that  the  court  inclined  to 
the  opinion  that  it  was  obligatory  on  the  plaintiff  to  assign  breaches,  but  refused  the 
motion,  and  left  the  parties  to  their  remedy  in  the  court  below. 
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for  the  penalty,  owing  to  the  technical  role,  that  in  this  action 
the  entire  sum  is  demanded,  and  the  penalty  is  the  debt,  ac- 
cording to  the  express  terms  of  the  instrument ;  this,  however, 
is  corrected  by  the  practice  which  forbids  the  execution  to  issue 
for  more  than  the  sum  really  due. 

Damages  are  given  in  the  action  of  debt  on  bond  for  the 
detention  of  the  debt,  but  such  damages  are  in  general  purely 
nominal  ;*  and  it  is  proper  to  notice  that  nominal  damages  may 
be  given  by  verdict,  but  not  on  defaultf  If,  however,  the 
interest  exceed  the  penalty,  it  will  no  doubt  be  necessary  to 
have  the  actual  damages  assessed  by  the  jury :  if  the  judgment 
goes  by  default,  the  taxing  officer  allows  the  excess  in  the  costs. 
But  the  damages  are  not  necessarily  nominal,  and  the  jury  may 
give  substantial  damages  if  they  see  fit4 

We  now  approach  another  class  of  cases,  where  the  parties 
have  agreed  on  a  sum  certain  as  the  measure  of  damages ;  and 
this  branch  of  our  subject,  owing  to  the  existence  of  the  tech- 
nical penalty,  will  be  found  environed  by  much  doubt  and  con- 
tradiction. 

When  speaking  of  the  subject  of  damages  with  regard  to 
the  action  of  debt  on  bond,§  we  have  stated  the  rule,  resulting 
from  the  peculiar  form  of  that  instrument,  which  fixes  a  penalty 
subject  to  a  certain  condition.  We  have  now  to  consider  the 
same  matter  in  another  sense. 

It  is  competent  for  parties  entering  upon  an  agreement  to 
avoid  all  future  questions  as  to  the  amount  of  damages  which 
may  result  from  the  violation  of  the  contract,  and  to  agree 

*  In  Pennsylvania  it  has  been  held  that,  in  debt  for  a  penalty  by  the  party  ag- 
grieved, damages  may  be  given  for  the  detention;  but  not  in  the  case  of  a  common 
informer.  Sitchie  vs.  Sherman,  2  Kawle,  196.  Norris  vs.  Pilmore,  1  Yeates,  408.  In 
O'Neal  vs.  O'Neal,  5  Watts  &  Serg.,  130,  it  is  said  that  damages  in  debt  at  common 
law  are  usually  nominaL 

t  People  vs.  Hallett,  4  Cowen,  67.  LU.  Ent.,  478,  488,  508.  Tidd's  Pr.  Forms, 
16 WO.  5  Wentw.,  166-6,  414;  10  ib.,  427-8,  468;  7  ib.,  402.  Ul.  Ent.,  267,  879. 
Tidd  Pr.  Forms,  186,  187.  Clapp  vs.  Beynolds,  2  J.  Cas.,  409.  Lord  Lonsdale  vs. 
Church,  2  T.  B.,  888.  Wilde  vs.  Clarkson,  6  T.  1L,  808.  Smedes  u.  Hooghtaling,  8 
Caines,  48.  Cook  vs.  Tousey,  8  Wend.,  444,  2  Saun.,  107,  n.  2. 

X  Henry  vs.  Earl,  8  M.  <fc  Wels.,  288.  In  Belbin  vs.  Butt,  however,  2  Mees.  & 
Wels.,  422,  the  English  Court  of  Exchequer  refused  to  let  in  evidence  to  rednoe  the 
damages  in  an  action  of  debt,  on  the  ground  that  there  was  no  inquiry  in  that  action 
as  to  damages.  But  might  it  not  have  been  admissible  if  offered  directly  to  reduce  the 
damages  for  the  detention? 

$  Supra,  892,  et  seq. 


396  LIQUIDATED  DAMAGES. 

upon  a  definite  sum,  as  that  which  shall  be  paid  to  the  party 
who  alleges  and  establishes  the  violation  of  the  agreement.*  In 
this  case  the  damages  so  fixed,  are  termed  liquidated,  stipulated, 
or  stated  damages.  But  even  where  this  course  has  been  adopt- 
ed, and  a  sum  certain  named  in  the  contract,  difficulty  has 
arisen  as  to  whether  it  should  be  considered  as  such  liquidated 
damages,  or  only  as  a  penalty f  It  being  settled  by  the  courts, 
both  of  equity  and  law,  that  a  penalty  was  only  intended  as  a 
security  for  the  principal  sum  due,  or  the  actual  damages  sus- 
tained, it  became  doubtful  even  when  a  definite  sum  was 
named,  whether  the  parties  intended  it  for  that  purpose,  or 
-whether  it  was  meant  as  liquidated  damages,  behind  which  the 
courts  could  not  go;  and  on  this  subject  various  cases  have 
been  decided. 

It  is  proper,  however,  before  we  examine  these  cases,  to 
notice  a  distinction  as  to  the  way  in  which  the  question  pre- 
sents itself,  growing  out  of  the  form  of  the  contract,  from  want 
of  a  constant  attention  to  which  part  of  the  confusion  has 
arisen.  The  agreement  may,  in  the  first  place,  be  to  do  or  re- 
frain from  doing  some  particular  act ;  or  in  default  thereof,  to 
pay  a  given  sum  of  money,  and  this  was  well  known  to  the 
civil  law.  "  Nvn>  solum  res  in  stipulation  deduci  possunt,  sed 
etiam facta;  ut  si  stipulemur  aliquid  fieri  vd  nan  fieri.  Et 
in  Tmjusmodi  stipulationibus  optimum  erit  posnam  subjicere, 
ne  quantitas  stipuladonis  in  incerto  sit,  ae  necesse  sit  actori  pro- 
bare  quid  ejus  intersit.  Itaque  si  quis  utfiat  aliquid  stipuletur 
ita  adjici  poena  debet :  si  ita  /actum  non  erit,  tunc  pomoe  no- 
mine  decern  aureos  dare  spondes."\  This,  as  Lord  Kaims 
clearly  points  out,§  is  properly  an  alternative  obligation,  and 
the  sum  stated  is  incorrectly  termed  a  penalty. 

Secondly,  the  agreement  may  assume  the  technical  form  of 
the  bond,  containing  a  declaration  of  an  absolute  indebtedness 
in  a  given  sum,  conditioned  to  become  void  on  the  payment  of 


*  A  provision  of  this  nature  has  been  engrafted  on  charter  parties,  and  is  famil- 
iarly known  as  Demurrage. 

t  The  word  jww%  1b  in  this  contradistinction  not  very  correct  or  significant ;  the 
word  designates  a  sum  absolutely  due  in  ease  of  the  non-performance  of  an  agreement, 
quite  as  clearly  as  the  phrase  UqMaUd  damages.  But  the  term  has  now  acquired  a 
fixed  and  well  settled  technical  meaning. 

%  Section  7,  Inst,  de  Verb.  Oblig. 

%  Kaims' s  Equity,  Book  III.,  Chap.  II.,  £77. 
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a  leas  sum,  or  the  performance  of  some  particular  act.  Here 
there  is  no  express  promise  or  undertaking  to  do '  any  thing. 
The  promise  is  contained  in  and  implied  from  the  condition, 
and  that  is  sanctioned  by  ihz  penalty. 

Thirdly,  the  agreement  may  bind  the  party  absolutely  to 
do,  or  refrain  from  doing,  the  particular  act,  and  then  proceed 
to  declare  that  if  the  promise  is  not  performed,  the  party  stipu- 
lating shall  pay  a  given  sum  of  money  as  a  penalty. 

And  lastly,  the  agreement  may  in  all  respects  resemble  the 
last,  except  that  the  fixed  sum  may  be  declared  payable  as 
liquidated  or  stated  damages,  or  as  a  forfeiture. 

Before  proceeding  to  examine  the  cases,  some  few  general 
observations  may  be  of  use  to  serve  by  way  of  introduction 
and  illustration.  Whenever  questions  of  the  nature  we  are 
now  considering  present  themselves,  the  attention  of  the  courts 
is  mainly  fixed  on  three  different  points :  First,  the  language 
employed ;  Second,  the  subject  matter  of  the  contract ;  and 
Third,  the  intention  of  the  parties.  These  are,  indeed,  the 
great  elements  of  interpretation  of  all  contracts.  But  in  the 
case  we  are  now  examining,  the  courts,  especially  in  this  coun- 
try, have  generally  shown  a  marked  desire  to  lean  towards  that 
construction  which  excludes  the  idea  of  liquidated  damages, 
and  permit  the  party  to  recover  only  the  damage  which  he  has 
actually  sustained.  The  language  of  the  contract  is  not  con- 
trolling. If,  indeed,  the  word  "  Penalty"  is  used,  as  we  shall 
see  hereafter,  it  will  never  be  construed  as  a  sum  absolutely 
fixed.  But  the  reverse  is  by  no. means  the  case;  and  the 
phrase  " liquidated  damages"  has  often  been  made  to  read 
"penalty." 

And  such,  it  seems,  was  the  disposition  of  the  civil  law  in  the 
somewhat  analogous  case  of  the  stipulatio  duplex:  Quce  scru- 
pulositates  et  differentia  procedunt  propter  odiositatem  stric- 
tamque  naturam  stiptUatioms  duplm,  qum  stricti  juris  est,  con- 
tra quam  etiam  in  dvbiofit  mterpretatio.  Contra,  vero,  actio  ex 
empto  tones  fidei  est  et,  etiam  fa/wrabitis,  cum  non  competat  ad 
veramposnam,  sed  subsistere  etproba/ri  oportet  verum,  etjustvm 
interests  merito  m  eapUmorfit  interpretatio* 

The  subject  matter  of  the  contract  and  the  intention  of  the 


«  Bumoulin,  Be  eo  quod  Lot.,  | 128. 
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parties  are  the  controlling  guides.  If  from  the  nature  of  the 
agreement  it  is  clear  that  any  attempt  to  get  at  the  actual  dam- 
age would  be  difficult,  if  not  vain,  then  the  courts  will  incline 
to  give  the  relief  which  the  parties  have  agreed  on.  But  if,  on 
the  other  hand,  the  contract  is  such  that  the  strict  construction 
of  the  phraseology  would  work  absurdity  or  oppression,  the  use 
of  the  term  liquidated  damages  will  not  prevent  the  courts  from 
inquiring  into  the  actual  injury  sustained,  and  doing  justice 
between  the  parties. 

We  may  remark,  in  the  first  place,  that  it  is  well  settled, 
that  no  damages  for  the  mere  non-payment  of  money  can  ever 
be  so  liquidated  between  the  parties  as  to  evade  the  provisions 
of  law  which  fix  the  rate  of  interest.  So,  in  a  case,*  where  a 
bond  was  given,  that  if  certain  bills  were  not  accepted,  the 
obligors  would  pay  the  amount  of  them,  with  interest  at  10 
per  cent,  by  way  of  penalty,  it  was  insisted  that  the  damages 
were  liquidated.  But  Lord  Loughborough  said,  "  There  can 
only  be  an  agreement  for  liquidated  damages,  where  there  is 
an  agreement  for  ih*  performance  of  certain  act*,  the  not  do- 
ing of  which  would  be  injurious  to  one  of  the  parties,  or  to 
guard  against  the  performance  of  oats  which  if  done  would 
also  be  injurious.  But  in  cases  like  the  present,  the  law  having 
by  positive  rules  fixed  the  rate  of  interest,  has  bounded  the 
measure  of  damages."  And  it  was  held  that  the  amount  of 
the  bills,  with  legal  interest  only,  could  be  recovered.  And  in 
a  similar  case,  this  language  was  held  by  the  Supreme  Court 
of  New  York :  "  Such  facts  constitute  no  right  to  recover  be- 
yond the  money  actually  due.  Liquidated  damages  are  not 
applicable  to  such  a  case.  If  they  were,  they  might  afford  a 
secure  protection  for  usury,  and  countenance  oppression  under 
the  form  of  law."f 

The  earliest  notice  of  the  general  subject  appears  to  be  in 
Sir  Baptist*  HmbU?  case4  which  is  as  follows :  In  an  action  of 

*  Orr  vs.  Churchill,  1  H.  Black.,  882. 

t  Gray  vs.  Crosby,  18  J.  K.,  219  and  226.  In  Galsworthy  vs.  Strutt,  1  Exchequer 
Rep.,  659,  Park,  B.,  ia  reported  to  have  aaid,  with,  perhaps,  less  than  his  usual  care 
.  and  discrimination,  "  I  take  it  that  it  would  be  competent  for  the  parties  to  make  a 
stipulation  to  pay  a  certain  Bum  on  the  non-performance  of  a  covenant  to  pay  a  smaller 
sum;  but  they  must  do  so  in  express  terms ;  and  if  that  be  done  I  do  not  see  how  the 
court  can  avoid  giving  effect  to  such  a  contract.'1 

X  2  Bolles  Abr.,  708,  tit.  Trial. 
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covenant,  if  the  plaintiff  counts  that  in  an  agreement  for  cer- 
tain lands  between  plaintiff  and  defendant,  the  defendant  cove- 
nanted that  if  on  measurement  there  were  not  found  as  many 
acres  as  the  defendant  had  stated  to  the  plaintiff  at  the  time 
of  sale,  he  would  re-pay  for  each  acre  wanting  £11  per  acre,  and 
avers  that  on  measurement,  so  many  acres  were  wanting  as 
would  at  £11  per  acre  amount  to  £700,  and  issue  being  joined 
whether  they  were  wanting,  and  the  jury  find  for  the  plaintiff, 
and  give  £400  damages,  this  issue  is  well  found  for  the  plain- 
tiff; for  although  it  were  found  that  all  the  acres  were  wanting, 
still  they  are  chancellors,  and  may  give  such  damages  as  the 
case  requires  in  equity,  inasmuch  as  the  whole  consists  in  giv- 
ing damages.*  To  this  decision  I  have  already  referred,  as  being 
strikingly  illustrative  of  the  laxity  of  all  the  early  cases  on  the 
subject  of  compensation.! 

In  the  next  case  in  which  the  subject  was  discussed,:}:  the 
plaintiff  had  executed  a  bond  in  £100  penalty  to  the  Duke  of 
Beaufort,  that  his  son  should  not  poach  on  the  Duke's  grounds 
without  leave  from  the  game-keeper,  or  unless  in  company  with 
a  qualified  person.  The  son  afterwards  fished ;  the  bond  was  put 
in  suit,  the  penalty  of  £100  recovered,  and  paid  by  the  plain- 
tiff, with  £40  costs  of  suit.  This  bill  was  filed  for  relief.  It 
was  insisted  that  the  bond  was  only  given  as  a  security  that  the 
son  should  not  poach ;  but  Lord  Chancellor  Hardwicke  said, 
"  It  is  most  absurd  to  think  that  bonds  of  this  kind  were  in- 

*  The  original  is  as  follows :  "  En  un  action  de  covenant,  si  le  plaintife  oount  que 
sur  on  bargain  per  certain  terres  enter  le  plaintife  et  defendant,  le  defendant  covenant 
que  si  ne  fueront  tant  acres  sur  le  measure  oomo  le  defendant  ad  dit  al  plaintife  but  le 
vendition  que  le  terre  vend  fuit,  que  il  repareroit  pur  ohescun  acre  que  deesset  del 
number  £11,  et  allege  que  sur  le  measure  tant  acres  en  certain  defuerunt  que  amount, 
solonque  £11  l'aore,  al  £700 ;  et  Tissue  est  an  defuerunt,  <fec.  Et  le  jurie  trove  pur  plain- 
tife, et  done  £400  damages.  Cest  issue  est  bien  trove  pur  le  plaintife ;  car  cement  que 
soit  trove  per  ceo  que  touts  les  acres  deiuerunt,  uneore  ils  sont  chancellors,  et  poient 
doner  tant  damages  come  le  case  require  en  equitie,  en  tant  que  tout  est  d'etre  done  en 
damages." 

t  In  a  subsequent  case,  Lowe  vs.  Peers,  4  Burr.,  8225  and  2229,  Lord  Mansfield 
said,  "  As  to  the  case  mentioned  by  Mr.  Mansfield,  from  Bolles  Abr.,  it  is  impossible 
to  support  it ;  for  it  cannot  be  that  a  man  should  be  obliged  to  take  less  than  the  liqui- 
dated sum.  And  the  writ  of  error  in  that  case  was  plainly  brought  by  the  defendant. 
Besides,  the  damages  could  never  be  taken  advantage  of  upon  a  writ  of  error.  How 
could  the  qwmt*t*  of  damages  found  by  the  Jwy  be  the  subject  of  a  wit  qf  error  A" 

X  Boy  «t.  The  Duke  of  Beaufort,  2  Atk.,  100,  decided  in  1741.  But  on  the  ground 
that  an  ill  use  had  been  made  of  the  bond,  the  Chancellor  relieved  the  plaintiff  against 
the  verdict,  and  decreed  the  Duke  to  refund  the  £100,  and  £40  damages. 
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tended  merely  as  a  security,"  and  asked,  "  In  what  respect  is 
the  gentleman  who  has  such  a  bond  in  a  better  condition  than 
he  was  before,  if  after  obtaining  judgment  at  law,  a  court  of 
equity  will  give  him  no  other  satisfaction  than  the  bare  value 
of  the  price  of  the  game  that  is  killed  ?" 

In  a  case  before  the  same  great  judge,*  Aylet  had  charged 
certain  lands  by  his  will  with  an  amount  of  ten  pounds,  for  the 
maintenance  of  a  school-master,  to  be  paid  half  yearly ;  and  if 
in  arrear  42  days  after  due,  5s.  per  week  were  allotted,  by  way 
of  nomine  pomm.  A  commission  of  charitable  uses  issued  from 
Chancery,  summoned  the  owner  of  the  land,  who  was  in  default, 
and  awarded  the  arrears  and  the  nomine  poena.  Exception 
was  taken  that  in  a  court  of  equity,  the  nomine  pomes  would  be 
relieved  against  on  payment  of  the  actual  arrears.  Lord  Chan- 
cellor Hardwicke  said  that  the  nomine  poenos  should  stand,  ac- 
cording to  foe  intention  of  the  parties,  as  a  security  for  the  legal 
interest.  But  he  went  on  to  say,  that  where  there  is  a  nomine 
poena  in  a  lease  to  prevent  the  tenant  from  breaking  up  pasture 
ground,  it  is  otherwise ;  for  the  intention  there  is,  to  give  the 
landlord  compensation  for  the  damage  sustained,  and  in  such 
case  the  whole  nomine  pomes  shall  be  paid. 

And  so  in  a  subsequent  casef  where  an  increased  rent  was 
declared  payable  provided  land  should  be  ploughed  up,  the 
agreement  was  held  conclusive  on  the  quantum  of  damages.:}: 

Again, §  where  a  bond  had  been  given  by  the  plaintiff  Benson, 
to  the  defendant,  a  hair  merchant,  as  a  security  for  his  services 
in  Flanders  as  an  agent  to  buy  hair,  the  plaintiff  was  to  stay 
abroad  a  certain  time ;  and  as  security  for  his  performance  he 
deposited  £100  with  the  defendant.  The  plaintiff  bought  but 
five  pounds9  worth  of  hair,  and  returned  to  England  before  the 
time  agreed  on.  The  bill  was  filed  for  £50  per  annum  agreed 
to  be  paid  by  the  defendant  to  the  plaintiff,  and  also  to  recover 
back  the  deposit.    It  was  insisted  that  the  plaintiff  had  com- 

*  Aylet  «*.  Dodd,  2  Atk.,  288,  decided  in  the  same  year. 

t  Farrant  «*.  Olxnius,  8  B.  <fe  Aid.,  692. 

%  But  in  Wilbeam  w.  Ashton,  1  Camp.,  78,  where  assumpsit  was  brought  on  an 
agreement  to  serve  the  plaintiff,  as  a  leather  dresser,  under  a  penalty  of  £50,  Lord 
ISlenborough,  at  nisiprius,  said,  "The  legal  construction  of  such  an  agreement  is 
this :  beyond  the  penalty  you  shall  not  go;  wUkin  it,  you  are  to  give  the  party  any 
compensation  which  he  can  prove  himself  entitled  to. 

S  Benson  w.  Gibson,  8  Atk.,  895.    (1746). 
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mitted  a  breach,  that  the  £100  was  stated  damages ;  and  the  pre- 
vious cases,  of  the  nomine  pomm  in  leases  and  the  poaching 
bond,  were  cited ;  but  Lord  Hardwicke  said  that  this  was  a  bond 
for  services  only,  and  refused  to  decree  the  penalty,  but  directed 
an  issue  of  quwnMtm  damnijicatus. 

Li  a  subsequent  case,*  the  plaintiff  demised  certain  lands 
in  Ireland,  for  three  lives,  at  the  yearly  rent  of  £125,  with  a 
condition,  that  if  the  tenant  should  not  live  on  the  premises, 
the  rent  should  be  raised  to  £150.  The  tenant  violated  the 
condition  by  non-residence.  The  landlord  distrained;  the 
tenant  replevied ;  the  landlord  avowed ;  and  while  the  proceed- 
ings at  law  were  going  on,  the  tenant  filed  his  bill  for  a  per- 
petual injunction.  The  Irish  court  granted  an  injunction.  An 
appeal  was  taken  to  the  House  of  Lords,  where  it  was  insisted 
that  the  covenant  was  only  inserted  for  the  sake  of  improve- 
ment, and  that  it  was  admitted  by  the  pleadings  that  the  lands 
had  been  kept  well  stocked,  and  that  the  agreement  had  been 
substantially  performed.  But  the  bill  was  dismissed.  No 
reason  being  assigned,  the  case  is  altogether  unsatisfactory; 
and  if  it  was  intended  to  decide  that  the  covenant  should  be 
considered  as  one  for  stipulated  damages,  it  would  seem  in- 
correct. 

Again,f  where  the  appellant  Bolfe,  demised  certain  lands 
with  a  covenant  on  the  part  of  the  lessee,  that  if  he,  during  the 
term,  should  convert  into  tillage  any  part  of  the  ancient  mea- 
dow ground  that  had  not  been  in  tillage  within  20  years,  or  if 
he  should  plough  or  sow  out  of  course  any  of  the  arable  lands, 
then  for  such  lands  converted  or  sown  out  of  course  a  further 
rent  of  £5  should  be  paid.  There  were  other  covenants  against 
cutting  trees,  &c.  The  tenant  converted  certain  furze  land, 
which  had  not  been  tilled  within  20  years,  into  tillage,  and  com- 
mitted breaches  of  the  other  covenants ;  upon  which  the  land- 
lord brought  an  action  of  covenant,  and,  default  being  made,  on 
a  writ  of  inquiry  recovered  £300.  The  respondent  (the  tenant) 
filed  a  bill  for  relief  against  the  judgment ;  and  Lord  Chancel- 
lor Camden  directed  an  issue  of  quantum  damni/icatw,  hold- 
ing that  the  plaintiff  was  entitled  to  relief  against  the  judg* 

*  Ponaonby  t».  Adams,  6  Bro.  P.  C.»  417,  case  85,  (anno,  1770). 
t  Bolfe  vs.  Peterson,  0  Bro.  P.  C,  470,  oaae  42,  (anno,  1778). 
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inent,  on  making  a  just  and  adequate  satisfaction  for  the  damages 
sustained  by  breach  of  the  covenant.  On  appeal  to  the  House 
of  Lords,  the  main  question  was  whether,  on  an  action  of  cove- 
nant by  landlord  against  lessee,  and  damages  assessed  by  a  jury, 
a  court  of  equity  has  jurisdiction  to  direct  an  issue  for  re-assess- 
ing those  damages.  It  was  insisted  that  the  estate  had  been 
really  benefited  by  the  conversion  of  the  furze  land  into  tillage, 
and  that  the  £300  verdict  was  outrageous ;  but  the  lords  re- 
versed the  decree,  and  dismissed  the  bill,  no  reason,  however, 
being  assigned.  The  decision  plainly  turned  on  the  jurisdiction 
of  Chancery,  and  so  far  seems  evidently  right.  The  true  con- 
struction of  the  contract,  whether  to  be  regarded  as  a  penalty 
or  liquidated  damages,  was  not  passed  upon. 

Again,*  where  the  plaintiff  and  defendant  were  partners, 
and  the  plaintiff  had  given  the  defendant  a  bond  in  a  penalty  of 
£500  that  he,  the  defendant,  should  have  the  use  of  a  particular 
room,  the  use  of  it  being  refused  the  defendant  brought  suit  on 
the  bond.  This  bill  was  thereupon  filed,  praying  an  injunction, 
and  an  issue  of  quantum  dcmnificatus  ;  and  the  only  question, 
on  a  motion  to  dissolve  the  injunction  before  hearing,  was 
whether  the  penalty  was  merely  intended  as  a  security  for  the 
use  of  the  room,  or  in  the  nature  of  assessed  damages.  Lord 
Chancellor  Thurlow  held  that  it  belonged  to  the  former  class, 
and  the  injunction  was  retained.f 

In  a  case  already  referred  to, X  the  defendant  had  made  a 
contract,  under  seal,  not  to  marry  any  person  besides  the  plain- 
tiff; and  if  he  did,  to  pay  her  £1,000  within  three  months  there- 
after. The  defendant  married  another  woman,  and  this  suit  was 
brought.  Under  the  direction  of  Lord  Mansfield,  the  jury  found 
a  verdict  for  the  £1,000.  On  motion  for  a  new  trial,  the  ques- 
tion was  raised,  whether  the  jury  could  give  more  or  less  dam- 
ages than  the  £1,000 ;  and  it  was  insisted  for  the  defendant  that 
they  might,  if  they  saw  fit,  give  less.  But  Lord  Mansfield  re- 
marked, on  the  difference  between  covenants  in  general,  and 
—    ■    ■  ~  - 

•  Sloman  «f.  Walter,  1  W.  Brown's  Rep.,  419,  (1784). 

i  In  the  case  of  Hardy  vs.  Martin,  oitod  in  notes  to  this  case,  the  same  course  was 
pursued  in  regard  to  a  bond  given  by  one  partner,  on  the  dissolution  of  a  partnership 
not  to  trade ;  and  very  rightly.  In  Astley  w.  Weldon,  2  Bos.  &  Pol.,  846,  this  latter 
case  was  referred  to  by  Chambre,  J.,  who  said  that  he  was  concerned  in  it,  and  that 
Lord  Mansfield,  at  the  trial  at  law,  inclined  to  think  it  a  case  of  stipulated  damages. 

X  Lowe  vs.  Peero,  4  Burr.,  2225,  (1768). 
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covenants  secured  by  a  penalty  or  forfeiture,  and  said,  "  In  the 
latter  case  the  obligee  has  his  election.  He  may  either  bring 
an  action  of  debt  for  the  penalty,  and  recover  the  penalty,  after 
which  recovery,  he  cannot  refer  to  the  covenant,  because  the  pen- 
alty is  to  be  a  satisfaction  for  the  whole ;  or  if  he  do  not  choose 
to  go  for  the  penalty,  he  may  proceed  upon  the  covenant,  and 
recover  more  or  less  than  the  penalty,  toties  quoiAes;  and  upon 
this  distinction  they  proceed  in  Courts  of  Equity."  That,  in  the 
former,  to  which  this  case  belonged,  even  equity  would  not  in- 
terfere ,  "the  £1,000  is  the  particular  liquidated  sum  fixed  and 
agreed  upon  between  the  parties,  and  is  therefore  the  proper 
quantum  of  damages."  But  the  judgment  was  arrested  on  ac- 
count of  the  invalidity  and  illegality  of  the  instrument.  The 
doctrine  of  this  decision  has  been  very  recently  recognized  in  the 
English  Court  of  Exchequer,  in  an  action  on  a  covenant  not  to 
lop  trees  under  a  given  penalty  for  each  tree.* 

The  case  seems,  however,  rather  that  of  an  agreement  to 
pay  a  certain  sum  on  a  contingency,  which  contingency  is  itself 
dependent  on  the  choice  of  the  party  himself,  and  belongs  more 
properly  to  the  class  of  alternative  obligations  of  which  I  have 
already  had  occasion  to  speak. 

Wheref  a  bond  had  been  given  by  the  plaintiff  to  the  de- 
fendant in  £236,  conditioned  that  certain  iron  work  should  be 
done  by  himself  and  another  party  for  £118  18s.  within  six 
weeks,  and  if  not,  they  would  "forfeit  wndpwy"%  £10  for  every 
week,  till  it  was  finished,  the  plaintiff  brought  an  action  for 
work  and  labor  against  the  defendant ;  and  the  latter  pleaded 
the  bond  in  question,  averred  that  the  work  had  not  been  per- 
formed within  the  time  limited,  nor  until  four  weeks  there- 

•  Hurst  vs.  Hurst,  4  Exoh.,  571. 

t  Fletcher  vs.  Dyche,  2  T.  B.,  82,  (1787). 

X  In  Tayloe  vs.  Sandiford,  7  Wheat.,  18,  Marshall,  0.  J.,  commented  on  these 
words,  and  said,  they  were  not  so  strongly  indicative  of  a  penalty  as  the  word  "pen- 
alty "  itself.  Bnt  in  Horner,  vs.  Flintoff,  9  Mees.  &  Wels.,  678,  where  an  agreement 
was  entered  into  binding  the  parties  in  the  sum  of  £100  "as  liquidated  and  settled 
damages,  to  be  paid  andforfeUsd,"  the  Court  of  Exchequer,  [Parke,  B.],  said  that  the 
ease  came  within  that  of  Kemble  vs.  Fan-en,  hereafter  cited,  but  was  rather  stronger, 
"  as  the  word  'forfeited '  was  used,  which  points  to  a  penalty."  And  in  Cheddick's 
Ex'rs  vs.  Marsh,  1  Zabriakie,  468,  the  S.  C.  of  New  Jersey  said,  "  Where  a  contracting 
party  stipulates  upon  a  given  event  to  for/sit  and  pay  a  specified  sum,  the  natural  and 
plain  import  of  the  language  is,  that  upon  the  happening  of  the  contingency  he  will 
pay  that  precise  sum,  not  that  it  shall  stand  by  way  of  penalty  or  surety  for  damagea 
incurred." 
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after,  and  insisted  on  a  set-off  of  £40.  Upon  demurrer,  it  was 
contended  that  the  £10  was  a  mere  penalty,  and  could  not  be 
set-off.  But  the  Court  said  that  the  sums  offered  to  be  set-off  were 
liquidated  damages,  which  a  court  of  equity  could  not  relieve 
against ;  and  Buller,  J.,  said,  "  It  is  as  strongly  a  case  of  liqui- 
dated damages  as  can  possibly  exist,  and  is  like  the  case  of  de- 
murrage;" and  the  demurrer  was  overruled.  It  seems,  how- 
ever, to  be  rather  like  the  case  last  cited,  a  conditional  agree- 
ment, where  the  party  had  his  election  to  do  the  act  or  pay  the 
money,  and  not  having  done  the  act,  he  is  to  be  held  as  having 
made  his  election  to  pay  the  money. 

Again,  where*  an  agreement  was  entered  into  by  the  de- 
fendant to  perform  for  the  plaintiff  at  his  theater,  and  attend 
all  rehearsals,  or  pay  the  established  fines  for  all  forfeitures  of 
any  kind  whatsoever,  with  a  clause  that  either  of  the  parties 
neglecting  to  perform  the  agreement,  should  pay  the  other 
£200,  the  declaration  averred  a  refusal  to  perform ;  plea,  non- 
assumpsit.  On  trial,  a  verdict  was  had  for  £20,  with  leave  to 
the  plaintiff  to  enter  a  verdict  for  £200  if  the  court  should 
consider  the  agreement  one  in  the  nature  of  liquidated  dama- 
ges. Here  it  will  be  noticed  that  the  phrase  liquidated  damages 
was  not  used,  and  that  if  the  sum  of  £200  was  not  construed 
as  a  penalty  merely,  the  non-payment  of  any  one  of  the  fines 
would  have  forfeited  the  whole  amount.  Lord  Eldon,  then  Lord 
Chief  Justice  of  the  Common  Pleas,  in  delivering  the  judgment 
of  the  court,  said  that  he  had  felt  much  embarrassment  in  as- 
certaining the  principle  of  the  decisions,  and  that  "  this  ap- 
peared to  him  the  clearest  principle,  that  where  a  doubt  is 
stated  whether  the  sum  inserted  be  intended  as  a  penalty  or 
not,  if  a  certain,  damage,  less  than  that  sum,  is  made  payable 
upon  the  face  of  the  same  instrument,  m  case  the  act  intended 
to  be  prohibited  be  done,  that  sum  shall  be  construed  to  be  a 
penalty,  though  the  mere  fact  of  the  sum  being  apparently 
enormous  and  excessive,  would  not  prevent  it  from  being  con- 
sidered as  liquidated  damages."  He  went  on  to  say :  "prima 
facie,  this  certainly  is  contract,  and  not  penalty,  but  we  must 
look  to  the  whole  instrument ;"  and  it  was  held  a  penalty. 

This  case  of  AsUey  vs.    Weldon,  was  subsequently  cited 

•  Astley  tw.  W eldon,  2  Bos.  <&  Pal.,  846,  (1801). 
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with  approbation  ;*  and  there  is  no  doubt,  according  to  the  sug- 
gestion of  Lord  Eldon,  that  the  form  of  the  instrument  may 
make  some  difference ;  as  if  it  be  a  bond,  the  presumption  will 
be  that  the  greater  sum  is  intended  merely  as  a  penalty.  This 
is  not,  however,  the  necessary  construction  of  such  an  instru- 
ment. 

The  doctrine  laid  down  in  AsUey  vs.  Weldon,  was  applied, 
in  a  subsequent  case,f  to  a  very  similar  state  of  ftpts.  The 
defendant  had  agreed  with  the  plaintiff  to  act  as  principal 
comedian  at  Covent  Garden,  and  to  conform  to  its  rules ;  the 
plaintiff  was  to  pay  £3  6*.  &d.  every  night  that  the  theater 
should  be  open,  and  the  agreement  contained  a  clause,  that  if 
either  party  failed  to  fulfill  his  agreement,  or  any  part  thereof, 
or  any  stipulation  therein  contained,  such  party  should  pay  the 
other  the  sum  of  £1,000,  to  which  sum  it  was  agreed  that  the 
damages  should  amount,  and  which  sum  was  declared  by  the 
parties  to  be  liquidated  and  ascertained  damages,  and  not  a 
penalty  or  penal  sum,  or  m  the  nature  thereof.  The  breach 
alleged,  was  a  refusal  to  act  during  the  second  season,  and  the 
jury  gave  a  verdict  for  £750.  A  motion  was  made  to  increase 
this  verdict  to  £1,000,  on  the  ground  that  that  sum  was  the 
amount  liquidated  by  the  parties,  but  it  was  denied ;  and  Tin- 
dal,  C.  J.,  said  : 

u  It  is  undoubtedly  difficult  to  suppose  any  words  more  precise  or  explicit 
than  those  used  in  the  agreement ;  the  same  declaring  not  only  affirmatively 
that  the  sum  of  £1,000  should  be  taken  as  liquidated  damages,  but  negatively 
also,  that  it  should  not  be  considered  as  a  penalty  or  in  the  nature  thereof. 
And  if  the  clause  had  been  limited  to  breaches  which  were  of  an  uncertain 
nature  and  amount,  we  should  have  thought  it  would  have  had  the  effect  of 
ascertaining  the  damages  upon  any  such  breach  at  £1,000.  For  we  see 
nothing  illegal  or  unreasonable  in  the  parties  by  their  mutual  agreement,  set- 
tling the  amount  of  damages  uncertain  in  their  nature,  at  any  sum  upon  which 
they  may  agree.  In  many  cases  such  an  agreement  fixes  that  which  is  almost 
impossible  to  be  accurately  ascertained,  and  in  all  cases  it  saves  the  expense 
and  difficulty  of  bringing  witnesses  to  that  point  But  in  the  present  case, 
the  clause  is  not  so  confined  ;  it  extends  to  the  breach  of  any  stipulation  by 
either  party.  If,  therefore,  on  the  one  hand,  the  plaintiff  had  neglected  to 
make  a  single  payment  of  £3  6*.  8dL  per  day,  or  on  the  other  hand,  the  de- 
fendant had  refused  to  conform  to  any  usual  regulation  of  the  theater,  how- 


•  Street  w.  Bigby,  6  Ves.,  815. 
t  Kemble  vs.  Farren,  6  Bing.,  141. 
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ever  minute  or  unimportant,  it  mutt  have  been  contended  that  the  clause  in 
question,  in  either  case,  would  have  given  the  stipulated  damages  of  £1,000. 
But  that  a  very  large  sum  should  become  immediately  payable  in  consequence . 
of  the  non-payment  of  a  very  small  sum,  and  that  the  former  should  not  be 
considered  as  a  penalty,  appears  to  be  a  contradiction  in  terms ;  the  case  being 
precisely  that  in  which  courts  of  equity  have  always  relieved,  and  against  which 
courts  of  law  have,  in  modern  times,  endeavored  to  relieve  by  directing  juries 
to  assess  the  real  damages  sustained  by  the  breach  of  the  agreement  It  has 
been  argued  at  the  bar,  that  the  liquidated  damages  applied  to  those  breaches 
of  the  agreement  only  which  are  in  their  nature  uncertain,  leaving  those  which 
are  certain  to  a  distinct  remedy,  by  the  verdict  of  a  jury ;  but  we  can  only  say, 
if  such  is  the  intention  of  the  parties,  they  have  not  expressed  it,  but  have 
made  the  clause  relate,  by  express  and  positive  terms,  to  all  breaches  of  every 
kind.  We  cannot,  therefore,  distinguish  this  case  in  principle  from  that  of 
Astky  vs.  Weldorij  in  which  it  was  stipulated  that  either  of  the  parties  neglect- 
ing to  perform  the  agreement  should  pay  to  the  other  of  them  the  full  sum  of 
£200,  to  be  recovered  in  his  Majesty's  Courts  at  Westminster." 

The  authority  of  this  case  has  been  repeatedly  recog- 
nized. So,  in  a  case  in  the  Court  of  Exchequer,  where  the 
sum  named  was  held  a  penalty  only,  Parke,  B.,  said  : 

"The  rule  laid  down  in  Kemble  vs.  Ferrm,  was,  that  when  an  agreement 
contained  several  stipulations  of  various  degrees  of  importance  and  value,  the 
sum  agreed  to  be  paid  by  way  of  damages  for  the  breach  of  any  of  them 
shall  be  construed  as  a  penalty,  and  not  as  liquidated  damages,  even  though 
the  parties  have  in  express  terms  stated  the  contrary.  *  *  When  parties 
say  that  the  same  ascertained  sum  shall  be  paid  for  the  breach  of  any 
article  of  the  agreement,  however  minute  and  unimportant,  they  must  be  con- 
sidered as  not  meaning  exactly  what  they  say,  and  a  contrary  intention  may  be 
collected  from  the  other  parts  of  the  agreement."* 

But  the  principle  contained  in  Kemble  vs.  barren  has  been 
since  explained  and  modified.  So  in  a  recent  case,  where  the  de- 
fendant on  retiring  from  business  had  covenanted  that  he  would 
not  reside  within  the  distance  of  two  miles  and  a  half  from  his 
then  residence,  and  that  if  he  did,  he  would  pay  £1,000,  as 
liquidated  damages,  and  not  as  penalty ;  and  he  unfortunately 
fixed  his  new.  residence  a  few  feet  within  the  distance,  it  was 
held  that  the  whole  sum  was  recoverable.  Parke,  B.,  saying 
that  Kemble  vs.  Farren  was  "  somewhat  stretched,"  and  that 

•  Horner  «#.  FUntoff,  9  Mees.  A  Wels.,  678.  See,  also,  Boys  w.  Anoell,  5  B&ng.  N. 
C,  890 ;  Beckham  w.  Brake,  8  Mees.  &  Wels.,  846,  and  Edwards  w.  Williams,  5 
Taunt.,  247. 
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"  if  a  party  agrees  to  pay  £1,000  on  several  events,  all  of  which 
are  capable  of  accurate  valuation,  the  sum  must  be  construed 
as  a  penalty,  and  not  as  liquidated  damages.  But  if  there  be 
a  contract  consisting  of  one  or  more  stipulations  the  breach  of 
which  cannot  be  measured,  then  the  parties  must  be  taken  to 
have  meant  that  the  sum  agreed  on  was  to  be  liquidated  dama- 
ges, and  not  a  penalty."* 

60,  again,  where  the  defendant  had  contracted  not  to  practice 
as  a  performer  within  a  certain  district,  he  bound  himself  to  the 
plaintiff  in  the  sum  of  £5,000,  "  as  and  by  way  of  liquidated 
damages,  and  not  of  penalty ;"  the  authority  of  Kerrible  vs. 
Fwrrm  was  invoked  for  the  defendant ;  but  the  court  said : 

"Where  the  deed  contains  several  stipulations  of  various  degrees  of  im- 
portance as  to  some  of  which  the  damages  might  be  considered  liquidated) 
whilst  for  others  they  may  be  deemed  unliquidated,  and  a  sum  of  money  is 
made  payable  on  a  breach  of  any  of  them,  the  courts  have  held  it  to  be  a  pen- 
alty only,  and  not  liquidated  damages.  But  when  the  damage  is  altogether 
uncertain,  and  yet  a  definite  sum  of  money  is  expressly  made  payable  in  respect 
of  it  by  way  of  liquidated  damages,  those  words  must  be  read  in  the  ordinary 
sense,  and  cannot  be  construed  to  import  a  penalty."! 

Where  suit  was  brought  on  an  agreement  made  between 
two  coach  proprietors,  that  in  consideration  of  a  certain  sum 
of  money,  the  defendant  would  withdraw  his  stage-coach,  and 
not  concern  himself  in  driving  any  other  coach  on  that  road, 
and  the  agreement  contained  a  clause  that  for  its  due  and 
punctual  performance,  each  of  the  parties  bound  himself  to 
the  other  "  in  the  sum  of  £500,  to  be  considered  and  taken 
as  liquidated  damages,  or  sum  of  money  forfeited  or  due 
from  the  one  party  to  the  other,  who  shall  neglect  or  refuse  to 
perform  his  part  of  the  agreement ;"  it  was  held  not  a  pen- 
alty, but  liquidated  damages,  from  which  the  court  would  not 

depart4 

And  the  same  point  was  decided  in  a  very  analogous  case, 

*  Atlryna  ve.  Kinnier,  4  Exch.,  776.  See,  also,  Galsworthy  vs.  Strutt,  1  Exche- 
quer, 658. 

t  Green  Ex'r  vs.  Price,  18  Mees.  &  Web.,  695,  and  Price  vs.  Green,  16  M.  &  W., 
846.  For  another  recent  case  in  England,  on  the  subject  of  liquidated  damages,  under 
an  agreement  not  to  practice  as  surgeon,  <ftc.,  see  Bawlinson  vs.  Clarke,  14  M.  &  Wels., 
187,  where  the  doctrine  of  Green  vs.  Price  was  affirmed. 

J  Barton  vs.  Glover,  at  Nisi  Prins,  1  Holt's  N.  P.  Gases,  48. 
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at  an  early  day,*  by  the  Supreme  Court  of  Massachusetts,  where 
the  opinion  was  delivered  by  Mr.  Justice  Sedgwick. 

A  good  deal  of  stress  has  been  in  different  cases  laid  on  the 
words  of  the  contract.  At  nisi  prius,  Abbott,  G.  J.,  is  reported 
to  have  said,f  "  that  whatever  the  expressions,  and  in  whatever 
mode  the  agreement  be  made,  whether  the  stipulation  is  for 
liquidated  damages  or  for  a  penalty,  the  plaintiff  shall  recover 
such  damages  as,  upon  a  view  of  the  whole  case,  the  jury  shall 
think  fit  to  give,"  excepting,  at  the  same  time,  contracts  under 
seal.  It  is  difficult,  however,  to  believe  that  any  such  language 
was  used  by  a  judge  so  able  as  Lord  Tenterden.  At  all  events, 
this  case  has  been  distinctly  overruled,^  and  is  opposed  to  the 
whole  current  of  authorities. 

Though  the  intention  of  the  parties  is  the  great  guide  of  in- 
quiry, still,  in  one  aspect,  the  language  may  be  conclusive; 
and  it  seems  to  be  settled,  that  if  the  -word  penalty  or  penal  be 
used  (subject  to  a  single  exception  hereafter  stated§),  no  con- 
struction shall  convert  the  agreement  into  one  for  liquidated 
damages ;  though  the  reverse  is  far  .from  being  the  case.f 

Whereof  a  sum  fixed  on  by  the  parties  was  held  conclusive, 
Park,  J.,  in  giving  judgment,  referred  to  the  case  of  AsUey  vs. 
Weldon,  and  laid  stress  on  the  fact,  that  the  term  liquidated 
damage*  had  not  been  there  used. 

But  what  if  both  expressions  be  used  %  In  a  case,**  where 
an  agreement  had  been  entered  into,  not  to  carry  on  the  busi- 
ness of  a  surgeon,  in  consideration  of  the  purchase  of  the  good- 
will, with  a  clause  that  both  parties  were  bound  to  each  other 
in  the  penal  swm  of  £500,  as  and  by  way  of  liquidated  dam- 
ages ;  the  plaintiff  agreeing  on  his  part,  to  pay  a  bill  of  £170 ; 
it  was  held  a  penalty.    It  is  plain  that  this  case  came  within 


*  Pierce  vs.  Fuller,  8  Mass.  B.,  228. 

t  Randall  vs.  Everest,  2  Car.  &  Payne,  677 ;  S.  C,  1  Mood.  &  Malk.  In  Longridge 
vs.  Dorville,  5  B.  <fc  Aid.,  117,  it  was  held,  that  the  giving  up  of  a  suit  instituted  for 
the  purpose  of  trying  a  doubtful  question,  and  consenting  to  deliver  up  a  ship  which 
might  otherwise  have  been  detained  until  the  security  required  was  given,  was  a  good 
consideration  to  support  a  promise  to  pay  damages  not  to  exceed  a  certain  sum,  the 
actual  damages  to  be  afterwards  ascertained. 

X  Orisdee  vs.  Bolton,  8  Car.  &  Payne,  240. 

§  Ne  neat  bonds,  and  other  bonds  of  a  like  character. 

|  See  Smith  «*.  Dickenson,  8  B.  &  Pull.,  680  and  682. 

H  Beilly  vs.  Jones,  1  Bing.,  802. 

**  Davies  vs.  Penton,  6  B.  &  Ores.,  216. 
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the  principle  of  Astley  vs.  Wddon,  as  £500  might  become  the 
damages  for  not  paying  £170. 

But  in  a  subsequent  case,*  a  somewhat  similar  agreement 
was  entered  into,  under  a  penal  turn  of  £500,  to  be  recovered  as 
and  for  liquidated  damages,  and  it  was  held  the  latter.  Best, 
O.  J.,  at  nisi  prius,  said : 

44  The  law  relative  to  liquidated  damages  has  always  been  in  a  state  of  great 
uncertainty.  This  has  been  occasioned  by  judges  endeavoring  to  make  better 
contracts  for  parties  than  they  have  made  for  themselves.  1  think  that  the 
parties  to  contracts,  from  knowing  exactly  their  own  situations  and  objects, 
can  better  appreciate  the  consequences  of  their  failing  to  obtain  those  objects, 
than  either  judges  or  juries.  Whether  a  contract  be  under  seal  or  not,  if  it 
clearly  states  what  shall  be  paid  by  the  party  who  breaks  it  to  the  party  to 
whose  prejudice  it  is  broken,  the  verdict  in  an  action  for  the  breach  of  it,  should 
be  for  the  stipulated  sum.  A  court  of  justice  has  no  more  authority  to  put  a 
different  construction  on  the  part  of  an  instrument  ascertaining  the  amount  of 
damages  than  it  has  to  decide  contrary  to  any  other  of  its  clauses.  Our  office 
is  to  ascertain  the  intent  of  the  parties,  and  if  not  contrary  to  law,  to  carry 
their  intent  into  execution.  In  the  present  case,  no  evidence  has  been  adduced 
of  the  amount  of  damage  sustained  by  the  plaintiff.  In  this,  and  in  most  other 
cases  of  this  sort,  it  would  be  impossible  to  give  such  evidence  as  would  enable 
juries  to  do  complete  justice.  The  claim  for  damages  must  depend  not  only 
on  things  which  have  been  done,  but  on  what  may  be  done,  which  it  is  im- 
possible to  prove ;  on  the  value  of  the  customers  which  the  conduct  of  the 
vendor  of  the  lease  has  attached  to  him,  and  what  numbers  his  future  conduct 
in  the  house  that  he  has  taken  is  likely  to  draw  to  him.  We  can  have  no  safer 
guide  to  go  by  in  deciding  on  the  amount  of  compensation  for  breach  of  con- 
tract in  such  cases  than  that  estimate  which  the  parties,  each  knowing  all  the 
circumstances  of  the  case,  and  anxiously  taking  care  of  their  respective  interests, 
have  agreed  on. 

"  I  cannot  subscribe  to  the  doctrine  attributed  to  Lord  Tenterden,  in  Ran- 
dall vs.  Everest  If  it  be  doubtful,  from  the  terms  of  the  contract,  whether  the 
parties  mean  that  the  sum  mentioned  in  it  shall  be  a  penalty  or  liquidated 
damages,  then  I  should  incline  to  consider  the  clause  as  creating  a  penalty,  and 
not  giving  stipulated  damages. 

M  In  this  case  the  sum  of  £500  is  to  be  paid  for  the  doing  of  one  thing  only, 
viz.,  setting  up  a  victualing-house  within  one  mile  of  the  house  transferred  to 
the  plaintiff  It  is  called  a  penal  sum ;  and  I  will  admit  that  the  parties  con- 
sidered it  as  something  more  than  compensation,  but  they  have  expressly 
agreed  that  this  penal  sum  shall  be  recovered  as  and  for  stipulated  damages. 
When  the  defendant  has  so  unequivocally  agreed,  that  if  he  ever  did  what  it 
has  been  proved  that  he  did  he  would  pay  £600,  what  right  has  he  now  to 
say  that  the  verdict  against  him  ought  not  to  be  of  this  amount  V 

•  Crisdee  v*.  Bolton,  8  Car.  &  Payne,  S40. 
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* 

The  decisions  in  this  country  are  now  to  be  examined.  Our 
courts  will  be  found  generally  to  be  inclined  to  treat  a  fixed 
sum  as  a  penalty,  and  to  hold  that  the  real  damages  are  tp  be 
inquired  into.  Thus,*  where  the  plaintiff  had  agreed  to  con- 
vey to  the  defendant  seven  hundred  acres  of  land  in  exchange 
for  a  farm,  valued  at  $3,750,  with  a  further  covenant  that  in  case 
of  failing,  the  party  not  fulfilling  the  covenant  "  should  pay  to 
the  other  party  the  sum  of  $2,000  damages,"  the  Supreme  Court 
of  New  York  held  this  to  be  a  penalty ;  and  stress  was  laid  on 
the  great  discrepancy  between  the  value  of  the  property  to  be 
exchanged  and  the  damages  for  not  fulfilling  the  contract. 

Where  an  actionf  was  brought  on  an  agreement,  by  which 
the  defendant,  in  consideration  of  $500  received  in  full  for  50 
acres  of  land,  agreed  to  convey  the  land  in  one  year,  or  in  lieu 
thereof  to  pay  $800 ;  in  this  case,  the  words  of  the  contract  were 
held  to  be  too  express  to  be  questioned,  and  the  land  not  having 
been  conveyed,  the  sum  was  treated  as  liquidated  damages. 
This  case,  however,  properly  belongs  to  the  class  of  alternative 
contracts,  which  I  have  already  noticed,  and  the  distinction 
has  been  well  pointed  out  by  a  learned  and  very  able  judge.J 
Where,  in  consideration  of  the  conveyance  of  certain  city  lots 
for  $21,000,  only,  the  defendant  covenanted  that  he  would  erect 
on  or  before  the  1st  of  May,  1886,  within  two  years,  two  brick 
houses  thereon,  or  in  default  thereof,  pay  four  thousand  dollars, 
after  the  first  of  May,  1836,  and  Bronson,  J.,  said : 

M  This  does  not  belong  to  the  class  of  cases  in  which  the  question  of  liqui- 
dated damages  has  usually  arisen.  It  will  be  found  in  most  if  not  all  of  those 
cases,  that  there  was  an  absolute  agreement  to  do  or  not  to  do  a  particular  act, 
followed  by  a  stipulation  in  relation  to  the  amount  of  damages  in  case  of  a 
breach.  But  here  there  is  no  absolute  engagement  to  build  the  houses.  It 
was  optional  with  the  defendant  whether  he  would  build  them  or  not" 

And  mainly  on  the  ground  that  the  defendant  had  made  his 
election  not  to  build,  but  to  pay,  and  that  the  court  would  not 
modify  or  reform  the  agreement  between  the  parties,  the  sum  of 
$4,000  was  held  to  be  the  measure  of  damages.g 

*  Dennis  w.  Cummins,  8  J.  Gases,  297. 
t  Slosson  «#.  Beadle,  7  J.  B.}  72. 

X  Bronson,  J.,  in  Pearson  w.  Williams1  Adm'r,  24  Wend.,  244;  S.  C.  in  Error,  26 
Wend.,  680. 

|  When  this  case  came  into  the  Court  of  Errors,  Mr.  Senator  Ely  moved  to  reverie 
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Where  an  agreement  had  been  made*  by  which  the  defend- 
ant covenanted,  on  the  1st  of  January  then  next,  to  convey  cer- 
tain lands,  and  the  plaintiff  agreed  to  pay  the  price,  $1,250,  on 
the  delivery  of  the  deed,  and  in  case  of  failure, '  they  bound 
themselves  each  to  the  other  in  the  sum  of  $500,  which  they 
consented  to  fix  and  liquidate  as  the  amount  of  damages  to  be 
paid  by  the  failing  party;  in  this  case,  it  was  held  to.be  too 
clear  for  question ;  and  that  the  sum  of  $500  was  to  be  regarded 
as  liquidated  damages.  The  plaintiff  having  by  parol  enlarged 
the  time  for  the  delivery  of  the  deeds  (although  to  no  fixed  day), 
it  was  insisted  that  such  extension  was  a  waiver  of  the  liquidated 
damages,  and  that  the  plaintiff  could  only  recover  his  actual 
loss ;  but  the  court  held  otherwise,  and  that  the  stated  sum  was 
still  to  be  the  measure  of  compensation. 

In  all  cases  where  a  party  relies  on  the  payment  of  liquidated 
damages  as  a  discharge,  it  must  clearly  appear  from  the  contract 
that  they  were  to  be  paid  and  received  absolutely  in  lieu  of  per- 
formance ;  and  it  is  also  settled  here  as  we  have  seen  in  En- 
gland ;f  that  a  covenant  on  a  certain  contingency  to  pay  to 
another  person  a  sum  of  money,  with  a  provision  that  if  he  fails, 
then  to  pay  a  larger  sum  as  liquidated  damages,  would  be 
wholly  incompatible  with  our  laws  in  restraint  of  usury. 

Both  these  points  were  ruled  in  a  case$  already  referred  to, 
where  the  plaintiff  had  made  a  bond  and  mortgage  to  a  third 
party,  in  the  sum  of  $5,000,  which  had  been  assigned  to  the  de- 
fendant, and  a  covenant  was  then  entered  into  between  them,  that 
three  several  farms  belonging  to  the  plaintiff  and  covered  by  the 
mortgage,  should  be  appraised  by  arbitration ;  that  if  their  value 
fell  short  of  the  defendant's  claim,  he  should  have  them  (i.  e. 
the  three  farms) ;  if  they  exceeded  his  demands,  he  should  pay 
the  balance,  with  a  stipulation  that  either  party  failing  should 
forfeit  to  the  other  $500  as  liquidated  damages.  The  farms 
were  assessed,  a  balance  found  in  favor  of  the  plaintiff,  and  the 

the  judgment,  on  the  ground  that  the  doctrine  of  liquidated  damages  ought  never  to 
apply  to  a  case  "whioh  admitted  of  partial  performance,  as  here  where  the  houses 
might  have  been  half  built,  but  only  -where  the  contract  must  be  wholly  performed,  or 
left  wholly  unperformed.  It  is  plain  that  this  consideration  did  not  apply  to  this  case. 
But  there  may  be  instanoes  where  the  suggestion  will  be  found  not  without  weight. 

*  Basbrouck  w.  Tappen,  15  J.  B.,  200. 

t  In  Orr  w.  Churchill,  1  H.  Black.,  282,  supra,  481. 

X  Gray  «t.  Crosby,  18  J.  B.,  219.    Supra,  400. 
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defendant  refused  to  pay.  The  sum  of  $500  was  claimed ; 
and  the  defendant  admitted  that  he  was  bound  to  pay  that  sum 
as  liquidated  damages,  but  insisted  that  on  such  payment,  the 
whole  agreement  was  to  be  rescinded ;  and  as  his  $5,000  bond 
remained  due,  he  offered  to  off-set  the  $500  against  the  $5,000 
due  on  the  bond,  and  asked  that  the  balance  should  be  certified 
in  his  favor.  But  the  jury,  under  the  charge  of  the  court,  found 
a  verdict  for  the  plaintiff  for  the  balance  fixed  by  the  apprais- 
ers, and  on  a  motion  for  a  new  trial,  this  was  held  right.  It 
was  held,  so  far  as  the  defendant  was  concerned,  that  the  stipu- 
lated damages  were  not  intended  in  lieu  of  a  "  performance  of 
any  thing  to  be  done,  nor  as  an  extinguishment  of  the  appraise- 
ment itself;  and  that  as  to  the  plaintiff,  he  could  only  recover 
the  exact  balance  due  him." 

In  the  same  State,*  a  contract  to  pay  three  hundred  and  sixty 
dollars  for  twelve  cows  and  twelve  calves,  in  four  years,  was 
held  to  be  in  the  nature  of  a  penalty  merely,  and  that  the  plain- 
tiff could  only  recover  the  value  of  the  cows  and  calves.  And 
this  on  the  same  grounds  as  in  the  two  last  cases.f 

In  a  subsequent  case,  J  the  following  facts  were  presented : 
By  articles  of  dissolution  between  the  plaintiff's  intestate  and 
the  defendant,  the  defendant  agreed  to  pay  $3,000  in  various 
installments,  of  which  the  last  was  one  of  $750,  on  the  1st  of 
December,  1812.  The  articles  then  recited,  that  the  object  was 
for  the  intestate  entirely  to  quit  the  business,  and  for  the  defend- 
ant to  continue  it,  and  that  such  intention  was  the  basis  of  al- 
lowing the  $3,000,  and  then  declared,  that  in  case  the  intestate 
should  be  concerned  in  or  carry  on  the  same  kind  of  business 
within  twenty  miles  from  the  present  stand,  the  last  installment 
should  not  be  paid.  The  action  was  for  the  last  installment,  in 
answer  to  which  the  defendant  proved  that  the  plaintiff's  intes- 
tate had  recommenced  the  partnership  business  within  four 
miles.  It  was  insisted  that  the  contract  was  in  the  nature  of  a 
penalty ;  but  the  court  said,  "  a  more  suitable  case  for  the  liqui- 
dation of  damages  by  the  parties  themselves,  can  hardly  be 

*  Spencer  vs.  Tilden,  6  Cowen,  144. 

t  In  Nobles  vt.  Bates,  7  Cowen,  807,  this  decision  was  said  to  go  on  the  oppres- 
siveness of  the  contract. 

%  Nobles  w.  Bates,  7  Cowen,  807.    See  a  similar  English  case,  supra,  408. 
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imagined ;"  and  the  nonsuit  which  was  directed  at  the  trial  was 
sustained. 

The  rule  laid  down  in  Astley  vs.  Wddon,  and  already  stated, 
that  when  the  agreement  contains  formal  distinct  covenants  on 
which  there  may  be  divers  breaches,  some  of  an  uncertain  na- 
ture, and  others  certain  with  one  entire  sum  specified  to  be  paid 
on  breach  of  performance,  then  the  contract  will  be  treated  as 
one  for  a  penalty  and  not  liquidated  damages,  was  approved  in 
New  York,*  where  a  bond  was  given  in  the  penal  sum  of 
$10,000,  conditioned  that  the  defendant  would  not  practice  as  a 
physician,  and  if  he  did,  that  he  should  pay  $500  for  every 
month  that  he  so  practiced.  Here  the  $10,000  was  held  to  be 
penalty,  and  the  $500  stipulated  damages.  And  the  same  rule 
has  been  laid  down  in  New  Jersey  .f 

In  a  case:}:  where  the  plaintiff  had  entered  into  an  agree- 
ment with  the  defendants  to  sell  them  two  lots  of  ground  on 
certain  terms,  upon  compliance  with  which  the  plaintiff  was  to 
give  a  deed,  and  to  this  a  clause  was  added,  uthat  if  the  par- 
ties of  the  second  part  should  fail  to  perform  this  contract,  or 
any  part  therein  specified,  they  will  pay  the  said  party  of  the 
first  part  twenty-five  dollars,  as  liquidated  damage*,  and  give 
immediate  possession  to  the  said  party  of  the  first  part,"  the 
plaintiff  brought  an  action  of  covenant  for  breach  of  the  condi- 
tion. The  defendant  pleaded  tender  of  $25.  But  the  Supreme 
Court  of  New  York  said,  "  There  is  nothing  in  this  case  which 
authorizes  us  to  say  that  it  was  in  the  contemplation  of  the 
parties  that  the  defendants  might  relieve  themselves  from  their 
covenants  to  pay  the  price  of  the  land  by  paying  the  sum  agreed 
upon  as  stipulated  damages,  and  surrendering  possession ;"  and 
the  plea  was,  for  this  as  well  as  for  other  reasons  held  bad. 

Again,§  where  the  defendant  covenanted  to  assign  to  the 
plaintiff  a  lease,  and  to  deliver  possession  thereof,  with  the  fol- 
lowing provision :  "  And  I  further  covenant  that,  in  case  of  non- 
performance of  any  or  either  of  the  above  covenants,  I  will 
forfeit  the  sum  of  five  hundred  dollars,  as  the  liquidated 

*  Smith  vs.  Smith,  4  Wend.,  468.  See,  also,  Spear  vs.  Smith,  to  same  point,  1 
Denio,  464. 

t  Cheddiek's  Ex'r  vs.  Marsh,  1  Zabriskie  K.,  468. 
X  Ayrea  vs.  Pease,  12  Wend.,  898. 
|  Knapp  vs.  Maltby,  18  Wendell,  587. 
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damages  to  the  said  Knapp,"  the  same  court  said,  "  It  is  a  dear 
case  of  liquidated  damages,  if  it  is  in  the  power  of  parties  to 
liquidate  them." 

The  subject  was  much  considered  in  a  subsequent  case  ;* 
the  defendant,  Williams,  for  $3,000,  sold  to  the  plaintiff  a  news* 
paper  establishment,  called  the  Utica  Sentinel,  and  all  his  inte- 
rest in  the  subscription,  good  will,  and  patronage  of  the  paper, 
together  with  the  types,  <fcc,  for  $500.  In  consideration  of  this 
the  plaintiffs  on  their  part,  covenanted  tp  pay  to  Williams 
$3,500,  viz.,  $3,000  for  the  patronage  and  good  will,  &c,  and 
$500  for  the  types,  &c.  And  then  followed  a  covenant,  by 
which  the  defendants  agreed  that  they  would  not  establish  any 
paper  in  the  city  of  Utica,  nor  suffer  any  paper  to  be  established 
in  any  building  owned  by  them,  nor  aid  nor  assist  in  such  pub- 
lication ;  and  to  this  was  added  a  clause,  binding  the  defendants 
to  the  strict  and  faithful  performance  of  this  covenant,  and  every 
part  thereof,  in  the  sum  of  $3,000,  and  declaring  that  the  said 
sum  of  $3,000  should  be,  and  was  thereby  fixed  and  settled  as 
liquidated  damages,  and  not  as  a  penal  sum  for  any  violation 
of  the  preceding  covenant,  or  any  of  its  terms  or  conditions. 
The  breach  alleged  was  the  publication  of  another  paper.  The 
cases  which  we  have  been  considering  were  reviewed,  and  the 
$3,000  was  held  to  be  liquidated  damages,  both  by  the  Supreme 
Court  and  Court  of  Errors.    The  Supreme  Court  held,  that 

"  It  was  only  the  province  of  the  court  to  inquire  into  the  intent  of  the 
parties,  and  that  whether  the  bargain  was  wise  or  foolish  was  not  for  them  to 
decide;"  and  went  on  to  say,  M  in  the  case  of  AsUey  vs.  Wddon,  Lord  Eidon 
repudiates  the  idea  that  had  been  thrown  out  in  some  of  the  previous  cases, 
that  if  the  sum  would  be  enormous  and  excessive  considered  as  liquidated  dam- 
ages it  should  then  be  taken  as  a  penalty,  and  maintains  the  ability  of  the  party 
to  make  a  contract  for  himself  in  fixing  the  amount  of  damages,  as  well  as  in 
respect  to  any  other  matter.  All  the  judges  adopt  the  position  that  the  ques- 
tion must  be  determined  upon  the  meaning  and  intent  of  the  parties.  A  prin- 
ciple is  stated  in  that  case  which  has  since  been  frequently  applied,  and  upon 
which  the  case  was  finally  disposed  of,  namely,  that  where  a  doubt  appears 
whether  the  sum  inserted  be  intended  as  a  penalty  or  not,  if  a  certain  damage, 
less  than  this  sum,  be  made  payable  upon  the  face  of  the  instrument  in  case 
the  breach  occurs,  the  same  shall  be  construed  to  be  a  penalty.  It  then  par- 
takes of  the  character  of  a  common  money  bond,  where  the  payment  of  a 
small  sum  is  secured  by  the  forfeiture  of  a  large  one  in  case  of  default    In 

•  Dakin  vs.  Williams,  17  Wendell,  447,  and  S.  C.  in  Error,  2ft  Wend.,  901. 
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thai  ease  there  were  several  stipulations  in  the  articles  of  agreement ;  and  then, 
on  either  neglecting  to  perform  on  his  part,  the  sum  of  £200  to  be  recovered 
in  any  of  his  Majesty's  courts  of  record,  was  to  be  paid.  Some  of  the  breaches 
were  in  their  nature  uncertain,  while  others  were  certain,  and  as  the  £200  were 
given  to  secure  the  fulfillment  of  all  of  them  upon  the  principle  above  stated, 
the  court  concluded  it  was  to  be  deemed  in  the  light  of  a  penalty." 

Chambre,  J.,  observed, "  that  there  was  one  case  in  which  the  sum  agreed 
for  must  always  be  considered  as  a  penalty,  and  that  is,  where  the  payment  of 
a  smaller  sum  is  secured  by  a  larger;"  and  he  held  that  the  court  coulu  not 
garble  the  covenants,  and  hold  that  in  respect  to  those  certain,  the  larger  sum 
was  to  be  deemed  a  penalty,  but  damages  liquidated  as  to  those  uncertain,  as 
the  concluding  clause  applied  equally  to  all  of  them.  The  decision  of  the 
case  of  Kemble  vs.  Farren,  the  strongest  one  in  the  books  for  the  defendants, 
was  put  upon  this  principle  by  Chief  Justice  Tindal.  There,  some  of  the 
strongest  stipulations  were  certain,  such  as  the  one  in  which  the  plaintiff  had 
agreed  to  pay  the  defendant  £3  65.  Sd.  every  night  in  which  the  theater  would 
be  open  during  the  season,  others  were  uncertain.  The  language  of  the  par- 
ties in  fixing  the  sum  in  case  of  neglect  to  fulfill  the  agreement  or  any  of  the 
stipulations,  was  as  particular  and  specific  as  in  the  case  under  consideration, 
using  affirmative  and  negative  terms  to  exclude  the  idea  of  a  penalty ;  but  as 
it  extended  to  the  breach  of  every  stipulation,  those  certain  as  well  as  those 
uncertain,  the  case  was  supposed  to  be  brought  directly  within  the  principle  of 
Astley  vs.  Weldon.  The  Chief  Justice  concedes  that  it  was  difficult  to  suppose 
words  more  precise  or  explicit,  and  admitted  that  if  the  clause  had  been  limited 
to  breaches  which  were  of  an  uncertain  nature  and  amount,  the  court  would 
have  considered  it  as  having  the  effect  of  ascertaining  the  damages  of  any  such 
breach  at  the  £1,000 ;"  and  he  adds, "  for  we  see  nothing  illegal  or  unreason- 
able in  the  parties,  by  their  mutual  agreement,  settling  the  amount  of  damages 
uncertain  in  their  nature  at  any  sum  upon  which  they  may  agree.'9  The  case 
under  consideration  mils  directly  within  the  above  distinction ;  for  the  con- 
cluding clause  here,  securing  the  fulfillment  of  the  preceding  covenant,  applies 
to  stipulations  wholly  uncertain ;  and,  it  may  be  added,  that,  from  the  nature 
of  the  case,  it  would  be  impossible  for  a  court  and  jury  to  ascertain  with  any 
degree  of  accuracy  the  amount  of  damages  actually  arising  out  of  the  breach 
of  them  to  the  prejudiced  party ;  and  it  was,  therefore,  a  very  fit  and  proper  case 
for  the  liquidation  of  the  amount  by  the  parties  themselves.  They  have  adopt- 
ed the  precise  sum  which  the  plaintiffs  were  to  receive  for  the  good  win  and 
patronage  of  the  press — the  very  benefit  which  this  clause  was  intended  more 
effectually  to  secure  to  the  purchasers."* 

And  in  the  Court  of  Errors,  the  Chancellor  in  pronouncing 
his  opinion,!  laid  stress  on  the  fact,  that,  without  the  stipula- 
tion, the  damages  were  wholly  uncertain,  and  incapable  of  esti- 

*  See  the  doctrine  of  this  ease  again  adopted  by  Mr.  Ch.  Walworth,  in  Sheil  vs. 
M'Nitt,  9  Paige,  101. 
t  22  Wendell,  210. 
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mation,  otherwise  than  by  conjecture.  In  a  recent  case  in  the 
same  State,*  the  preference  of  the  law  to  construe  the  stated 
sum  as  a  penalty,  was  very  strongly  declared  : 

"  I  do  not  think  that  penalties  like  this  (for  they  are  seldom  any  thing 
other  than  penalties)  should  be  favored.  I  yielded  my  opinion,  in  Dakin  vs. 
Williams,  for  the  reason  which  there  governed  the  Chief  Justice,  viz. :  because, 
on  the  whole  contract,  we  could  not  doubt  the  parties  intended  that  the  dam- 
ages should  be  paid  for  violating  the  stipulation  in  question ;  and  because  it 
was  difficult,  not  to  say  impossible,  from  its  nature,  that  the  damages  for  a 
breach  could  be  ascertained  by  a  jury.  The  latter  may  be  said  here  of  failing 
to  give  the  five  days'  notice ;  but  we  want  the  clear  intent  of  the  parties,  that 
such  an  omission  was  to  be  punished  by  such  a  disproportionate  fine.  It  is 
evidently  upon  that  clear  intent  that  Dakin  vs.  Williams  went,  and  that  could 
the  chief  justice  have  brought  himself  to  doubt,  he  would  never  have  consented 
to  apply  the  penalty.  It  is  commonly  hard  enough  in  such  cases  that  we  should 
be  bound  by  the  letter;  though  such  is  the  result  of  the  cases  where  liquida- 
tion is  impossible.  The  creditor  is  a  very  apt  apprentice  in  the  art  of  enlarg- 
ing any  opening  which  the  law  leaves  him  for  encroachment ;  while  the  debtor, 
especially  if  he  be  poor  or  embarrassed,  is  most  complying ;  and  could  he  have 
his  way,  would  prove  his  own  worst  enemy.  Hence  our  usury  laws,  and  the 
system  of  equitable  relief  against  penalties.  To  allow  the  use  of  penalties 
as  damages,  at  the  unlimited  discretion  of  the  parties,  would  lead  to  the  most 
terrible  oppression  in  pecuniary  dealings.  The  fair  and  just  rights  of  the  cred- 
itor are  worthy  of  all  protection,  but  no  more  than  the  debtor's  right  to  exemp- 
tion from  what  is  beyond  an  honest  compensation  to  his  creditor." 

The  subject  has  been  considered  by  the  Supreme  Court  of 
the  United  States.f  A  written  contract  was  entered  into,  by 
which  the  defendants  in  error,  T.  &  S.  Sandiford,  agreed  to 
build  for  the  plaintiff  three  houses  on  the  Pennsylvania  Avenue, 
in  Washington.  A  subsequent  contract,  under  seal,  was  en- 
tered into  between  the  same  parties,  for  the  building  of  three 
additional  houses,  "  the  same  to  be  completely  finished  on  or 
before  the  24th  day  of  December  next,  under  a  penalty  of  one 
ihou8<md  dollars  in  case  of  failure."  The  three  houses  were 
not  finished  at  the  day.  The  plaintiff  in  error  retained  the  sum 
of  $1,000,  as  stipulated  damages,  out  of  the  money  due  the  de- 
fendants in  error.  This  suit  was  brought,  and  on  the  trial  the 
plaintiff  in  error  (the  defendant  below),  offered  to  set-off  the 
$1,000  as  stipulated  damages,  which  was  not  allowed;  and  the 

*  Hoag  w.  M'Ginnis,  22  Wend.,  168,  per  Cowen,  J. 
t  Tayioe  w.  Sandiford,  7  Wheaton,  18. 
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Supreme  Court  held  the  charge  on  this  point  right,  though  a 
new  trial  was  ordered  on  other  grounds.    Marshall,  0.  J.,  said, 

M  In  general,  a  sum  of  money  in  gross  to  be  paid  for  the  non-performance 
of  an  agreement,  is  considered  as  a  penalty.  It  will  not  of  course  be  consid- 
ered as  liquidated  damages.  Much  stronger  is* the  inference  in  favor  of  its 
being  a  penalty,  when  it  is  expressly  reserved  as  one.  The  parties  themselves 
denominate  it  a  penalty,  and  it  would  require  very  strong  evidence  to  authorize 
the  court  to  say  that  their  own  words  do  not  express  their  own  intention."* 

The  courts  of  the  various  States  seem  to  have  substantially 
adhered  to  the  rules  laid  down  in  the  courts  of  England  and 
New  York.f 

*  And  the  court  referred  to  Smith  w.  Dickenson,  8  Bos.  A  PulL,  080,  and  Fletcher 
vs.  Drone,  2  T.  S.,  82. 

t  lawrenoe  vs.  Parker,  1  Mass.,  191 ;  White  vs.  Dingley,  4  Mass.,  488 ;  Upham  «#. 
Smith,  7  Mass.,  265 ;  Pierce  vs.  Fuller,  8  Mass.,  228 ;  Perkins  vs.  Lyman,  11  Mass., 
76;  Merrill  vs.  Merrill,  15  Mass.,  488;  Stearns  vs.  Barrett,  1  Pick.,  948;  Kellogg**. 
Curtis,  9  Pick.,  684;  Curtis  w.  Brewer,  17  Pick.,  518.  For  other  American  cases,  see 
Dyer  vs.  Dorsey,  1  Gill  A  J.,  440 ;  Martin  vs.  Taylor,  1  Wash.  C.  C.  B.,  1.  See,  also, 
Clark  vs.  Jones,  1  Denio,  516. 

In  Heard  v$.  Bowers  (28  Pick.,  455),  the  Supreme  Court  of  Massachusetts  re- 
viewed the  oases  of  Astley  vs.  Weldon,  and  Kemble  vs.  Farren,  and  adhered  to  the 
rule  as  there  settled. 

The  case  of  Hodges  vs.  King,  7  Metoalf,  588,  was  that  of  a  bond  with  a  penalty, 
conditioned  to  procure  the  assignment  of  a  certain  bond  and  mortgage,  or  to  pay 
a  given  sum  of  money.  The  Supreme  Court  of  Massachusetts  said  that  the  true  con- 
struction of  the  agreement  was  to  be  deduced  from  all  the  circumstances — that  the 
adoption  of  the  form  of  a  bond  was  not  conclusive,  and  they  held  the  sum  named  to 
be  liquidated  damages.  Here  it  will  be  observed,  however,  that  the  undertaking  was 
in  the  alternative. 

In  the  case  of  Shute  vs.  Taylor,  5  Met.,  61,  the  Supreme  Court  of  Massachusetts, 
after  stating  it  to  be  "  the  tendenoy  and  preference  of  the  law  to  regard  a  sum  stated 
to  be  payable  if  a  oontract  is  not  fulfilled  as  a  penalty,  and  not  as  liquidated  damages,'' 
held  it  decisive  against  the  latter  construction,  that  in  the  case  before  them,  there  has 
been  a  part  performance,  and  an  acceptance  of  such  part  performance.  Vide  supra, 
418,  in  notes. 

In  Alabama,  also,  similar  decisions  have  been  made.  Thus,  it  has  been  held  there 
to  be  correct  as  a  general  rule,  that  the  obligation  to  pay  a  sum  of  money  which  may 
be  discharged  by  the  payment  of  a  lesser  sum,  is  to  be  considered  ss  a  penal  obligation, 
and  that  the  lesser  sum  only  is  recoverable  with  interest.  But  where  the  payment  is 
to  be  made  at  a  different  and  distant  place,  it  is  otherwise.  Plummer  vs.  M'Kean,  2 
8.,  428. 

A  note  for  a  sum  certain  at  a  future  day,  whioh  may  be  discharged  by  the  pay- 
ment of  a  lesser  sum  at  any  earlier  day,  is  valid,  and  the  larger  sum  is  not  penalty. 
Gordon  vs.  Lewis,  2  8.,  426. 

Where  articles  covenant  for  the  performance  of  several  things,  and  stipulate  for 
the  payment  of  a  sum  in  gross  in  the  event  of  a  breach,  the  sum  expressed  will  be  re- 
garded as  a  penalty;  and  if  the  parties  would  stipulate  the  damages  in  such  a  case, 
they  should  express  the  sum  to  be  paid  on  each  distinct  breach.  Watte'  Ex'rs  vs. 
8hepard,  2  A.  B.,  425.    See  a  case  in  Vermont,  Sawyer  vs.  Molntyre,  18  Verm.,  27. 
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We  have  seen  that  the  form  of  the  instrument  is  usually 
conclusive  where  the  term  penalty  is  employed,  but  this  is  not 
absolutely  universal ;  and  even  bonds  are  sometimes  held  obli- 
gatory for  the  penalty  as  liquidated  damages.  Thus,  the  Su- 
preme Court  of  New  York*  held  a  ne  exeat  bond  conditioned 
in  the  usual  form,  that  the  defendant  in  the  chancery  suit  should 
not  leave  the  State,  binding  for  the  full  amount  of  the  penalty, 
without  any  examination  into  the  real  loss  sustained  by  the 
plaintiff.  But  this  was  on  the  ground  that  the  bond  was  given 
under  the  direction  of  the  Court  of  Chancery. 

It  has  been  held  otherwise  in  England,  in  regard  to  bonds 
to  resign  livings.  Debt  was  broughtf  on  a  bond,  the  condition 
of  which  was  that  the  defendant  should  resign  a  rectory  (to 
which  he  had  been  presented  by  the  plaintiff)  when  either  of 
two  persons  named  should  be  capable  of  taking  it.  The  breach 
alleged  was  a  refusal  to  resign.  The  net  annual  value  of  the 
living  was  £700 ;  the  life  interest  of  the  defendant  was  worth 
ten  years'  purchase ;  and  the  life  interest  of  one  of  the  persons 
named  in  the  bond  was  worth  fourteen  years'  purchase.  The 
jury  found  a  verdict  for  the  latter,  and  larger  amount.  The 
Solicitor  General,  on  behalf  of  the  defendant,  moved  for  a  new 
trial,  on  the  ground  that  the  value  of  the  defendant's  life  in* 
terest  was  the  true  rule  of  damages ;  and  that  the  gross  receipts 
did  not  furnish  the  true  rule,  but  that  the  yearly  stipend  to  the 
curate  should  have  been  deducted.  But  the  court  said,  "  We 
are  not  prepared  to  say,  that  the  jury  in  this  case  have  formed 
a  wrong  estimate  of  the  damages  ;  for  the  defendant,  having 
entered  into  a  bond  to  do  a  particular  thing,  which  he  has  re- 
fused to  do,  is  a  wrongdoer,  and  he  is  not  permitted  to  estimate 
the  value  of  the  living,  as  if  he  were  the  purchaser  of  it."  We 
have  already  had  occasion  to  consider \  the  propriety  of  the 
suggestion  here  made,  that  in  an  action  ex  contractu,  the  mo* 
tives  of  the  defendant  can  be  taken  into  consideration^ 

*  Harris  w.  Hardy,  8  Hill,  898. 

t  Lord  Sondes  t*.  Fletcher,  6  Barn.  A  Aid.,  885. 

\  Supra,  207,  et  seq. 

%  In  coming  to  this  conclusion,  however,  the  court  seems  to  have  been  somewhat 
influenced  by  an  offer  made  by  the  plaintiff  to  relinquish  all  claim  to  damages,  if  the 
defendant  would  resign  the  living,  for  they  also  said:  "Besides,  it  appeared  at  the 
trial  that  the  defendant  had  it  in  his  power  to  relieve  himself  from  this  verdict,  by 
resigning  the  living ;  and  if  he  does  not  do  that,  it  is  clear  that  he  considers  the  dam- 
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On  a  review  of  the  cases,  the  following  principles  seem  de- 
ducible  from  them,  as  those  which  are  to  govern,  whenever  a 
question  of  the  kind  considered  in  this  chapter  is  presented  : 

First.  That  the  language  of  the  agreement  is  not  conclusive, 
and  that  the  effort  of  the  tribunal  will  be  to  get  at  the  true  in- 
tent of  the  parties,  and  to  do  justice  between  them.  In  Eng- 
land there  seems  to  be  a  readier  disposition  to  uphold  the 
liquidation  of  the  damages  than  in  this  country ;  and  I  cannot 
but  express  my  opinion  that  the  courts  of  the  United  States 
have  shown  an  unwise  reluctance  to  admit  the  agreement  as 
conclusive  on  this  point.  If  the  purpose  is  clear,  there  seems 
no  reason  to  hesitate  in  giving  it  full  effect. 

Second.  That  when  the  agreement  is  in  the  alternative  to 
do  some  particular  thing  or  pay  a  given  sum  of  money,  the 
court  will  hold  the  party  failing  to  have  had  his  election,  and 
compel  him  to  pay  the  money. 

Third.  That  in  case  of  an  agreement  to  do  some  act,  and 
upon  failure  to  pay  a  sum  of  money,  the  court  will  look  into 
the  intent  of  the  parties ;  that  no  particular  phraseology  will  be 
held  to  govern  absolutely;  but  that  although  the  term  "  liqui- 
dated damages"  will  not  be  conclusive,  the  phrase  "  penalty" 
is  generally  so,  unless  controlled  by  some  other  very  strong  con- 
sideration. 

Fourth.  That  if  the  sum  be  evidently  fixed  to  evade  the 
usury  laws  or  any  other  statutory  provision,  or  to  cloak  op- 
pression, the  courts  will  relieve  by  treating  it  as  a  penalty. 
Consequently,  whenever  the  sum  stipulated  is  to  be  paid  on  the 
non-payment  of  a  less  sum  made  payable  by  the  same  instru- 
ment, it  will  always  be  held  a  penalty. 

Fifth.  That  where  independently  of  the  stipulation  the 


ages  found  by  the  jury  as  less  than  the  value  of  the  living  to  him."  When  this  case 
came  on  Error  to  the  House  of  Lords,  the  bond  was  held  to  be  void.  Fletcher  vs.  Son- 
des, 8  Bing.,  601.  In  the  previous  case  of  Bishop  of  London  vs.  Ffytche,  1  East,  487, 
the  validity  of  a  bond  given  to  resign  a  living  came  in  question,  and  was  sustained  by 
all  the  judges,  Lord  Mansfield  presiding.  See  remarkB  on  the  subject  in  Lord  Camp- 
bell's Life  of  Lord  Thurlow  in  "  Lives  of  the  Chancellors,"  Vol.  5,  528 ;  and  see,  also, 
Dwarris  on  Statutes,  ed.  of  1848,  Errata  and  Addenda,  lvi. 

But,  again,  in  a  subsequent  case,  Legh  vs.  Lewis,  1  East,  898,  an  action  brought 
on  a  bond  given  to  resign  the  mastership  of  a  school,  the  bond  was  held  good  at  law, 
and  it  was  said  that  the  decision  of  the  House  of  Lords,  in  Fletcher  vs.  Sondes,  turned 
upon  the  ground  of  the  bond  in  that  case  being  simoniacal  and  against  the  statute, 
and  not  as  contrary  to  the  general  principles  of  the  common  law. 
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damages  would  be  wholly  uncertain,  and  incapable  of  being 
ascertained  except  by  conjecture,  there  the  damages  will  be 
usually  considered  liquidated,  if  they  are  so  denominated  in 
the  instrument.* 

The  consequences  resulting  from  the  construction  of  agree- 
ments in  this  point  of  view,  are  complex  and  curious.  On 
one  hand,  it  may  be  in  many  cases  desirable  to  get  rid  of  the 
stipulated  damages,  and  to  require  an  examination  into  the  real 
loss  sustained.  But,  on  the  other,  a  specific  performance  may 
be  desirable ;  and  this  cannot  be  had  if  the  damages  are  to  be 
considered  as  liquidated,  the  parties  having  in  that  case  pro- 
vided their  own  redress.  Equity  will  only  interfere  where  the 
<sum  is  clearly  meant  as  a  penalty.  Sof  where  articles  were  exe- 
cuted for  the  purchase  of  an  estate,  with  a  provision  that  if 
either  should  break  the  agreement,  he  should  pay  £100,  Lord 
Hardwicke  treated  this  as  a  mere  penalty,  and  decreed  a  specific 

performance.^ 

Another  consequence  flowing  from  the  distinction  between 

stipulated  damages  and  a  penalty,  is,  that  for  the  former,  the 
defendant  may  be  held  to  bail,  but  not  for  the  latter ;  and  there- 
fore an  affidavit  which  did  not  show  what  the  agreement  was, 
nor  in  what  respects  it  was  broken,  but  merely  alleged  an  obli- 
gation to  pay  £50  in  case  of  non-performance,  and  alleged  such 
non-performance,  was  held  insufficient,  and  the  defendant  was 
discharged.§ 

The  French  Code,  like  our  law,  enables  the  parties  to  liqui- 
date the  damages  for  the  non-performance  of  the  contract,  and 
the  tribunal  cannot  depart  from  the  sum  thus  fixed. | 

*  In  addition  to  this  summary,  we  may  call  the  attention  of  the  reader  to  the  com- 
ments on  the  cases  contained  in  Evans1  Pothier  on  Obligations,  Appendix,  No.  12, 
vol.  2,  65 ;  in  the  note  to  Barton  v$ .  Glover,  Holt  N.  P.  R.,  48 ;  and  the  note  to  Spen- 
cer vs.  Tilden,  5  Oowen,  144, 150.  The  Court  will  not  Bet  aside  or  refer  back  an  award 
for  an  objection  in  point  of  law,  not  apparent  on  the  face  of  it;  as  upon  a  suggestion 
that  the  arbitrator  improperly  treated  as  a  penalty  that  which  by  the  express  contract 
of  the  parties  was  stipulated  damages.    Fuller  vs.  Fenwick,  8  Man.  Gr.  &  Scott,  705. 

t  Howard  vs.  Hopkins,  2  Atkyns,  871. 

%  But,  on  the  other  hand,  where  the  defendant  had  underlet  a  church  lease  to  the 
complainant,  with  a  covenant  to  renew  under  a  penalty  of  £70,  it  was  held  in  the 
Irish  Exchequer,  and  on  appeal  by  the  House  of  Lords,  that  this  was  not  a  covenant 
to  renew,  but  that  the  party  was  at  liberty  to  renew  or  pay  the  penalty.  Unless  the 
agreement  was  in  the  alternative,  the  decision  may  perhaps  be  questioned.  Magraw 
vs.  Arohbold,  1  Dow,  107. 

$  Wildey  vs.  Thornton,  2  East,  409 ;  Edwards  vs.  Williams,  5  Taunt.,  247. 

I  "  Loraque  la  convention  porte  que  celui  qui  manquera  de  l'executer  paiera  une 
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We  have  thus  far  seen  that  in  the  actions  both  of  debt  and 
covenant,  if  the  damages  are  not  fixed  the  plaintiff  is  limited 
to  the  recovery  of  compensation  for  his  real  loss  ;  and  that  for 
the  purpose  of  obtaining  these,  he  is  obliged  to  assign  breaches, 
thus  destroying  even  the  prima  facie  force  of  the  penalty ;  and 
we  have  also  considered  the  cases  in  which  the  sum  named  in 
the  contract  is  treated  either  as  a  penalty  or  as  liquidated  dam- 
ages. We  have  now  to  examine  the  further  question,  whether 
in  contracts  secured  by  a  penalty,  the  plaintiff  can  recover  for 
damages  actually  sustained  beyond  the  penalty.* 

oertaine  somme  a  titre  de  dommages  interdts,  il  ne  peat  6tre  alloul  a  l'antr  epartie  une 
somme  pins  forte  ni  moindre." — Code  Civil,  $  1152. 

The  commissioners  charged  -with  preparing  the  codes,  proposed  to  retain  the  for- 
mer jurisprudence  in  this  respect,  which  permitted  the  judge  to  moderate  the  penalty 
in  behalf  of  the  debtor,  if  it  evidently  exceeded  the  damage  sustained,  but  gave  him 
no  power  to  augment  it  in  favor  of  the  creditor,  although  it  might  be  far  short  of  the 
injury  suffered.  These  views  were,  however,  overruled.  Toullier,  vol.  vi.,  287,  Dea 
Contrats :  and  ib.,  882,  Des  Obligations  ou  Clauses  Penales ;  Domat,  Book  2, 271,  tit.  v., 
sec  2,  $15. 

*  The  oases  bearing  on  this  subject  are  the  following,  in  England :  Lowe  vs.  Peers, 
4  Bun.,  2225,  which  was  covenant  on  a  sealed  contract  not  to  marry ;  Winter  vt. 
Trimmer,  1  W.  Bl.  Rep.,  895 ;  Bird  w.  Randall,  1  W.  Bl.  Rep.,  878  and  887,  2  Esp.  N. 
P.,  279 ;  Brangemin  vs.  Perrot,  2  W.  Bl.  Rep.,  1190,  on  an  indemnity  bond  against  the 
maintenance  of  a  bastard ;  Knight  vs.  Maclean,  8  Br.  Ch.  R.,  496 ;  Tew  vs.  Earl  of  Win- 
terton,  8  Br.  Ch.  R.,  490 ;  White  vs.  Sealey,  Doug.,  49,  on  a  bond  conditioned  for  the 
payment  of  rent;  Lonsdale  vs.  Church,  2  T.  R.,  888,  overruled  by  Wilde  'vs.  Clarkson, 
6  T.  R.,  808,  and  McClure  vs.  Dunkin,  1  East,  486 ;  Harrison  vs.  Wright,  18  East,  842; 
Hefford  vs.  Alger,  1  Taunt.,  218 ;  Evans  vs.  Brander,  2  H.  B.,  548 ;  Paul  vs.  Goodluck, 
2  Bing.  N.  C,  220 ;  Hellen  vs.  Ardley,  8  Car.  A  Payne,  and  also  the  cases  collected  in 
a  note  thereto,  14  E.  C.  L.  R.,  187.  In  Hellen  vs.  Ardley  it  was  held  at  nisi  prius,  that 
in  debt  on  bond  for  payment  of  money  with  interest,  the  plaintiff  could  only  recover 
to  the  amount  of  the  penalty,  with  one  shilling  for  detention  of  the  debt.  Butter's  N. 
P.,  178 ;  1  Chitty's  Pleadings,  871.  And  in  America,  Tunison  vs.  Cramer,  South  R., 
498 ;  Graham  vs.  Bickham,  4  Dall.,  148 ;  8.  C,  4  Yeates'  R. ;  Harris  vs.  Clap,  1  Mass.  R., 
808 ;  Payne  vs.  Ellzey,  2  Wash.  R.,  148 ;  United  States  vs.  Arnold,  1  Gall.  R.,  848,  860 ; 
S.  C,  9  Cranoh,  104 ;  Perkins  vs.  Lyman,  11  Mass.,  76 ;  Smedes  vs.  Hooghtaling,  8 
Caines,  48 ;  Fairlie  vs.  Lawson,  5  Cowen,  424 ;  Clark  vs.  Bush,  8  Cowen,  151 ;  Cook 
vs.  Tousey,  8  Wend.,  444.  In  Bank  of  the  United  States  vs.  Magill,  Paine'B  C.  C.  R., 
661,  669,  in  an  action  of  debt  on  bond  in  the  penalty  of  $50,000  given  by  Magill  and 
two  sureties,  conditioned  for  the  faithful  discharge  of  Magill's  duties  as  cashier, 
Thompson,  J.,  said,  "I  am  inclined  to  adopt  as  the  better  opinion,  that  where  a  bond 
with  a  penalty  is  given  for  the  performance  of  covenants,  although  damages  may  have 
been  sustained  to  a  greater  amount,  yet  the  recovery  must  be  limited  to  the  penalty. 
I  the  more  readily  adopt  this  rule  in  the  present  instance,  because  it  is  a  case  of  sure- 
ties. In  such  cases,  it  is  peculiarly  fit  and  proper  that  they  should  not  be  made  liable 
for  damages  beyond  the  penalty.  If  the  responsibility  was  without  limitation,  prudent 
and  discreet  men  would  be  unwilling  to  become  security  and  expose  themselves  to  such 
hazard.  No  judgment  could  be  formed  as  to  the  extent  of  the  risk,  nor  any  calcula- 
tion made  as  to  the  indemnity,  or  counter  security  necessary  for  their  protection.  I 
do  not  mean  to  be  understood  as  extending  this  rule  to  bonds  where  the  condition  is 
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Where  there  is  a  contract  to  do  a  specific  act,  secured  by  a 
penalty,  if  the  penalty  is  not  regarded  as  liquidated  damages, 
the  party  may  either  demand  the  penalty  or  bring  action  on 
the  covenant,  and  in  such  case  recover  beyond  the  penalty. 
But  if  this  be  not  done,  and  if  the  penalty  is  recovered,  it  puts 
an  end  to  all  claim  for  breach  of  contract ;  and  whether  the 
penalty  be  paid  before  or  after  the  commencement  of  a  suit  for 
the  breach  of  the  contract,  makes  no  difference ;  and  so  said 
Lord  Mansfield,  in  Lowe  vs.  Peers  :  "  There  is  a  difference  be- 
tween covenants  in  general,  and  covenants  secured  by  a  penalty 
or  forfeiture.  In  the  latter  case,  the  obligee  has  his  election : 
he  may  either  bring  an  action  of  debt  and  recover  the  penalty, 
after  which  recovery  of  the  penalty  he  cannot  resort  to  the  cove- 
nant ;  or  if  he  does  not  choose  to  go  for  the  penalty  he  can 
proceed  upon  the  covenant,  and  recover  more  or  less  than  the 
penalty,  toties quo/tie*"* 

The  same  principle,  that  unless  the  stipulated  damages  are 
to  be  absolutely  in  lieu  of  performance,  the  plaintiff  may  dis- 
regard them  and  sue  for  the  actual  damages  sustained,  was  laid 
down  in  Pennsylvania,  f  where  the  defendant  had  agreed  to 
pay  $22,318  49  for  certain  stock,  and  bound  himself  for  the 
performance  of  the  agreement  in  the  sum  of  $1,000 :  here  it 
was  held  that  this  was  not  stipulated  damages,  but  a  penalty 
merely ;  and  the  plaintiff  recovered  £1,798  17s.  6d.  u  The  plain- 
tiff," said  the  Court,  "  is  entitled,  notwithstanding  the  penalty, 
to  recover  damages  commensurate  with  the  injury  suffered  by 
a  non-performance." 

There  is  a  clear  distinction  between  a  covenant  in  which  the 
party,  affirmatively  stipulating  to  do  or  to  refrain  from  doing 

for  the  payment  of  money  only.  Snoh  cases  might,  probably,  require  the  application 
of  a  different  role,  and  depend  on  different  principles.'1  In  the  United  States  w.  Ar- 
nold, 1  Gallison,  848,  Story,  J.,  said,  "  Notwithstanding  some  contrariety  in  the  books, 
I  think  the  true  principle  supported  by  the  better  authorities  is,  that  the  court  cannot 
go  beyond  the  penalty  and  interest  thereon  from  the  time  it  becomes  due  by  the 
breach." 

In  a  case  in  the  Queen's  Bench  it  was  said  that  a  replevin  bond  is  no  exception  to 
the  general  rule,  that  on  a  bond  the  plaintiff  cannot  recover  beyond  the  penalty  and 
oosts  of  suit.  Branscombe  w.  Scarborough,  6  Q.  B.,  18.  In  a  recent  ease  in  Pennsyl- 
vania, the  subjeot  was  examined,  and  it  was  held  that  a  surety  in  a  replevin  bond  is  not 
liable  beyond  the  penalty.    Balsley  vs.  Hoffman  et  al.,  18  Perm.  State,  808. 

*  4  Burr.,  2225.  See,  also,  Bird  w.  Bandall,  1  W.  Black.,  878  and  887 ;  Winter  w. 
Trimmer,  1  W.  Black.,  895 ;  Harrison  w.  Wright,  18  East,  848. 

+  Graham  vs.  Bickham,  4  Dall.,  148. 
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some  particular  act,  proceeds  to  secure  his  agreement  by  a  pen- 
alty ;*  and  the  common  bond,  which  merely  stipulates  for  the 
payment  of  a  sum  of  money,  and  makes  its  payment  depend 
on  a  condition  ;  for  the  performance  of  that  condition  there  is 
no  promise,  unless  one  can  be  implied  from  the  joint  effect  of 
the  condition  and  penalty.  And  hence  results  the  inquiry, 
whether  in  the  action  of  debt  on  bond  the  damages  can  be  car- 
ried beyond  the  penalty. 

The  question  has  been  much  agitated  as  to  damages  in  gross, 
and  also  as  to  interest,  and  both  as  against  a  principal  and 
against  a  surety.  The  American  rule  to  be  deduced  from  all  the 
cases  seems  to  be,  that  against  a  surety  in  debt  on  lond^  nothing 
shall  be  recovered  beyond  the  penalty  ;f  that  against  the  princi- 
pal in  that  form  of  action,  interest  may  be  recovered  beyond 
the  penalty.  While  in  England  the  penalty  appears  in  all  cases, 
except  perhaps  in  Equity,  to  be  the  absolute  limit.  But  in 
neither  country  can  damages  in  gross  be  recovered,  against 
either  principal  or  surety,  beyond  the  penalty. 

If,  on  the  other  hand,  the  action  of  covenant  be  brought  on 
an  absolute  and  not  a  conditional  undertaking,  then  the  pen- 
alty is  merely  a  security,  and  the  party,  whether  principal  or 
surety,  may  be  sued  as  often  as  damage  is  sustained.  But  the 
question,  what  is  an  absolute  and  what  a  conditional  under- 
taking, still  remains.  Does  an  ordinary  bond  imply  an  agree- 
ment to  do  the  thing,  on  condition  of  the  performance  of  which 
the  penalty  is  to  become  void ;  and  can  an  action  of  covenant 
be  brought  on  it  ?  This  is  an  embarrassing  and  vexed  question* 
Mr.  Ohitty  says,t  "it  seems  that  covenant  lies  on  a  bond, 
for  it  proves  an  agreement."  It  is  doubtful  what  is  the  purport 
of  this  language.  A  bond  undoubtedly  proves  an  agreement ; 
but  is  the  agreement  proved,  the  one  stated  in  the  penalty — to 
pay  the  money  for  which  the  obligee  declares  himself  bound — 
or  in  the  condition  ?§    The  matter  is  of  importance,  and  it 

*  So  Lord  Ch.  J.  Tenterden,  in  his  treatise  on  shipping,  assumes  that  as  to  char- 
ter parties,  damages  may  be  recovered  beyond  the  amount  of  the  penalty  and  costs. 
Abbott  on  Shipping,  Part  IV.,  Chap.  II.,  of  the  ship-owner's  lien  for  profits,  <fec. 

t  Clark  vs.  Bush,  8  Cowen,  588.    Baynor  vs.  Clark,  7  Barb.  S.  C.  B.,  681. 

\  Chitty  on  Pleading,  Vol.  I.,  182. 

$  Mr.  Chitty  cites  several  oases:  Hill  vs.  Carr,  1  Ch.  Cases,  2W;  Holies  vs.  Carr,  8 
Swanst.,  648,  which  is  in  fact  the  same ;  Norrice's  Case,  Hardress,  178,  and  Com.  Dig. 
Covenant,  A.  2.    The  two  first  cases  (in  fact  one)  contain  the  obiter  dictum,  that  "cov- 
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seems  impossible,  on  any  just  construction  of  the  instrument, 
to  imply  from  the  condition  an  absolute  agreement.  This  is 
not  the  proper  place  for  a  more  elaborate  discussion  of  the  mat- 
ter, but  it  could  not  with  propriety  be  altogether  overlooked.  I 
cannot,  however,  say  that  the  opinion  here  advanced  is  sup- 
ported by  any  judicial  authority ;  on  the  contrary,  in  New  York, 
the  Supreme  Court  has  clearly  intimated  an  opinion  that  an 
action  of  covenant  will  lie  on  a  bond  to  enforce  the  condition* 
There  may  be  other  cases  besides  those  which  we  have  been 
just  considering,  where  although  a  penalty  is  provided,  damages 
at  large  may  be  demanded.  So  it  has  been  held,  that  where 
by  the  contract  of  sale  of  certain  premises  a  deposit  was  to  be 
made,  and  to  be  forfeited,  as  liquidated  damages,  provided  the 
agreement  was  not  entirely  carried  out  by  the  purchaser,  that 
the  plaintiff  was  not  limited  to  the  deposit,  but  might  recover 
at  large. f 

enant  Uee  upon  a  bond,"  The  third  was  covenant  on  a  covenant  proper ;  the  word 
dbttff*  only  being  used  instead  of  the  usual  phrase ;  and  Lord  C.  B.  Comyns,  with  his 
usual  precision,  says,  "  covenant  lies,  if  an  agreement  appear,  in  an  obligation.*'  This 
is  unquestionably  true — "  if  ike  agreement  appear."  But  in  the  condition  of  a  bond  to 
do  or  refrain  from  doing  any  particular  act  secured  by  a  given  penalty,  does  any  agree- 
ment appear,  absolutely  to  do  the  act,  or  to  respond  in  indefinite  damages?  Practical- 
ly, we  well  know  that  it  is  not  so  understood ;  the  obligor  always  considers  the  penalty 
as  limiting  the  extent  of  his  obligation.' 

*  Clark  st.  Bush,  8  Cowen,  151. 

In  Martin  ve.  Taylor  (1  Wash.  C.  C.  R.,  1),  in  an  action  of  covenant  on  an  agree- 
ment secured  by  a  penalty,  Washington,  J.,  said,  that "  where  there  is  a  penalty  in  an 
agreement  under  seal,  the  party  injured  may  at  common  law  sue  for  the  whole  penalty, 
and  must  be  satisfied  with  it,  or  he  may  bring  covenant,  and  recover  in  damages  more 
or  less  than  the  penalty." 

It  is  to  be  remarked  here  that  the  agreement  contained  an  express  covenant  to  do 
the  act  for  the  non-performance  of  which  the  action  was  brought.  The  case,  there- 
fore, decides  nothing  as  to  the  main  point,  whether  covenant  can  be  brought  on  a  bond 
upon  an  agreement  contained  in  the  condition,  and  whether  in  such  suit  damages  can 
be  assessed  beyond  the  penalty. 

t  Icely  ve.  Grew,  6  Nev.  &  Man.,  441. 


CHAPTER  XVII. 


SET-OFF  AND  RECOUPMENT  OF  DAMAGES. 


No  Set-off  at  Common  Law— Introduced  by  the  Courts  of  Equity—- Statutes  on  the 
subject — Original  meaning  of  Recoupment — Cases  in  England — Where  suit 
brought  on  the  original  contract ;  or  on  a  Bill  or  Note  given  under  it — Where 
Fraud  set  up— Necessity  of  notice— Amerioan  signification  of  the  term— Cases  in 
this  country— Payment  after  suit  brought. 


Before  we  leave  the  examination  of  compensation  in  actions 
of  contract,  we  have  to  consider  the  principles  upon  which  an 
acknowledged  right  for  redress  or  remuneration  is  reduced  in 
its  amount  by  the  establishment  of  an  adverse  or  counter  claim, 
which  is  taken  into  consideration  in  the  same  suit,  to  use  tech- 
nical language,  by  way  of  set-off  or  recoupment.  An  analo- 
gous rule  exists  in  regard  to  actions  of  tort,  where,  however,  it 
is  known  by  the  term  mitigation. 

The  doctrine  of  set-off  is  so  fully  treated  in  the  various  trea- 
tises devoted  to  that  particular  subject,  that  it  would  be  im- 
proper to  do  more  than  allude  to  it  here.  It  is  sufficient  to  say, 
that  at  common  law  no  right  of  set-off  existed,  it  being  the  ob- 
ject of  the  system  to  confine  every  suit  to  the  particular  subject 
of  litigation  which  gave  rise  to  it.  The  courts  of  equity,  how- 
ever, in  this,  as  in  many  other  cases,  lent  a  ready  ear  to  the  ap- 
peals made  to  them  from  the  narrow  remedies  and  harsh  doc- 
trines of  the  common  law,  and  to  prevent  circuity  of  actionand 
multiplicity  of  litigation,  introduced  the  principle  of  setoff,  a 
principle  well  known  to  the  civil  law  by  the  name  of  compen- 
sation. 

This  doctrine,  which  is  nothing  more  than  a  system  of  set- 
tling cross  demands  in  one  suit,  finally  appeared  so  equitable, 
that  legislation  was  resorted  to,  to  get  rid  of  the  necessity  of 
applying  to  a  court  of  equity ;  and  the  principle  of  set-off  is 
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now  fully  established  in  both  American  and  English  legisla- 
tion. It  is  unnecessary  here  tfr  enter  upon  an  examination  of 
the  various  statutes  of  setoff;  it  is  sufficient  to  say,  that,  as  a 
general  rule,  where  adverse  or  counter  claims  of  a  pecuni- 
ary character  exist  between  the  same  parties,  and  the  demands 
are  liquidated,  the  principle  is  applied. 

But  the  object  of  the  statutes  of  set-off  is  to  settle  mutual 
accounts  and  debts.  "Wrongs  or  torts  done,  and  unliquidated 
damages  claimed,  have  never  been  permitted  to  be  setoff.* 
And  unliquidated  damages  have  been  defined  as  follows: 
"  Unliquidated  damages  are  such  as  rest  in  opinion  only,  and 
must  be  ascertained  by  a  jury,  the  verdict  being  regulated  by 
the  peculiar  circumstances  of  each  particular  case,  which  can- 
not be  ascertained  by  computation  or  calculation,  as  damage 
for  not  using  a  farm  in  a  workmanlike  manner,  for  not  building 
a  house  in  a  good  and  sufficient  manner,  on  warranty  in  the 
sale  of  a  horse,  for  not  skillfully  amputating  a  limb,  and  other 
cases  of  like  character."! 

In  Illinois,  however,  unliquidated  damages  arising  out  of 
contract,  express  or  implied,  may  be  set  off  in  actions  ex  cm- 
traetu,  unless  they  are  totally  disconnected  with  the  plaintiff's 
cause  of  action4 

The  same  reasons  which  operated  to  introduce  the  original 
doctrine  of  set-off,  have  tended  to  enlarge  it ;  and  the  severity 
of  the  statute  has  introduced  the  practice  of  Recoupment.  Be- 
coupment,  or  as  it  was  originally  called,  Eecouper,  is  a  veiy 
ancient  term  of  our  law,  but  had  at  one  period  fallen  into  con- 
siderable disuse.  It  has  been  recently  revived  in  this  country, 
with,  however,  a  material  modification  of  its  meaning. 

As  far  back  as  the  reign  of  Henry  VHI.§  we  find  it  laid 
down,  "  If  a  man  disseise  me  of  land,  out  of  which  a  rent 
charge  is  issuant  which  has  been  in  arrear  for  several  years, 
and. the  disseisor  pay  it,  if  the  disseisee  recover  in  an  assize, 

*  Butts  vs.  Neilson,  18  Wend.,  156 ;  McDonald  t*.  Neilson,  2  Cowen,  140 ;  Hick 
vs.  Sheener,  4  Serg.  &  B.,  249;  10  S.  &  B.,  14;  U.  8.  vs.  Bobteon,  9  Pet.,  825;  IT.  S. 
vs.  Buchanan,  8  Howard,  88 ;  Howlet  vs.  Strickland,  Cowp.,  56 ;  Freeman  vs.  Hyatt,  1 
W.  Black.,  894. 

t  Butts  vs.  Collins,  18  Wend.,  189. 

X  Sargeant  vs.  Kellogg,  5  Oilman,  278 ;  Kaskaskia  Bridge  Co.  vs.  Shannon,  1  Gil- 
man,  15. 

$  Dyer's  Reports,  2,  b. 
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the  rent  that  the  disseisor  has  paid,  shall  be  recouped  in  dama- 
ges" Lord  Coke  also  says,*  "  If  a  man  makes  a  lease  for  life 
rendering  rent,  or  if  there  be  lord  and  tenant  by  fealty  and 
rent,  and  the  rent  is  behind  two  years,  and  afterwards  the  les- 
sor, or  the  lord,  disseises  the  terre-tenant,  and  afterwards  the 
tenant  recovers  against  him  in  an  assize,  and  the  rent  which  in- 
curred during  the  disseisin  is  recouped  in  damages,  yet  the  lord 
or  lessor  shall  recover  in  the  assize  the  arrearages  before  the 
disseisin,  and  the  bar  of  the  later  years  is  no  bar  of  the  arrear- 
ages before."  And  so  he  again  says  :f  "  And  as  to  the  case  of 
recouper  in  damages  in  the  case  of  rent  service,  charge  or  seek, 
it  was  resolved  that  the  reason  of  the  recouper  in  such  case  is, 
because  otherwise,  when  the  disseisee  reenters,  the  arrearages 
of  the  rent  service,  charge  or  seek  would  be  revived ;  and 
therefore  to  avoid  circuity  of  action — and  evrowtus  est  evitandus, 
et  horn  judicis  est  Utes  dmmerey  nelis  ex  lite  oriatwr — the  ar- 
rearages during  the  disseisin  shall  be  recouped  in  damages  "\  So, 
again,§  where  an  appeal  of  maihem  was  brought,  and  for  the  de- 
fense it  was  urged  that  the  plaintiff  had  recovered  in  a  previous 
action  of  trespass  in  assault  and  battery,  and  it  was  held  a 
good  bar,  it  is  cited  in  the  index  as  a  case  "  where  recouper  of 
damages  shall  lie,  because  the  plaintiff  recovered  in  another 
action  before."}  And  again,^*  if  the  feoffee  or  lessee  of  the  se- 
cond disseisor,  sows  the  land,  or  cuts  down  trees  or  grass,  &c, 
and  carries  away,  yet  after  the  regress  of  the  disseisee,  he  may 
take  as  well  the  corn  as  the  trees,  &c,  to  what  place  soever  they 
are  carried ;  and  if  the  disseisee  takes  them,  they  shall  be  re- 
couped in  damages  against  the  disseisor.** 

*  Pennant's  Case,  Rep.,  Part  III.,  66. 

t  Coulter's  Case,  Sep.,  Part  V.,  2,  81. 

X  And  in  this  oase  it  was  held,  that  an  executor  qfMs  own  wrong  could  not  recoup* 
or  retain  oat  of  goods  in  his  own  hands  the  amount  of  a  debt  due  him  by  the  dece- 
dent. In  the  oase,  however,  above  cited  from  Dyer,  it  was  held  that  executors  might 
pay  the  debts  of  the  testator  out  of  their  own  money,  and  retain  so  much  of  the  effects 
of  the  testator  as  would  be  necessary  to  satisfy  them ;  and  this  was  held  good  under  a 
plea  of  fUn*  administrarwurU. 

Other  oases  of  recouper  or  retention  will  be  found  referred  to  in  this  (Coulter's) 
case,  chiefly  from  the  Tear  Books.  Bee,  also,  as  to  Recouper,  a  note  to  the  oase  of 
Ioely  v$ .  Grew,  6  Nev.  &  Man.,  467 ;  86  £.  C.  L.  B.,  440. 

$  Part  TV.,  48.    Cases  of  Appeals,  Ac. 

|  So  again  in  Blade's  case,  Part  IV.,  04.    But  this  is  not  a  case  of  former  recovery. 

1  Richard  Uford's  oase,  Part  XI.,  61  and  52. 

••  And  in  the  same  sense  the  maxim  of  the  civil  law  is  applied:  n$mo  loeupMor 
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In  this  same  sense  the  phrase  is  usql  in  a  modern  English 
case,  where*  suit  was  brought  upon  a  policy  on  the  life  of  Mr. 
Pitt.  The  plaintifla  had  been  creditors  of  Mr.  Pitt,  and  insured 
his  life  for  their  own  protection.  After  his  death,  however,  the 
debt  was  paid  by  his  executors  out  of  moneys  voted  by  Parlia- 
ment to  relieve  his  estate,  and  it  was  held  that  the  plaintiffs 
could  not  recover,  having  received  no  damage;  and  in  the 
case  next  cited,  Lord  Ellenborough  likened  this  to  a  case  of  re- 
coupment.! 

So  where  an  action  %  was  brought  on  a  policy  of  insurance 
to  Russia,  with  a  provision,  that  if  the  cargo  were  denied  per- 
mission to  be  landed,  the  master  should,  on  his  return,  receive 
in  London,  £2,500 — the  outward  cargo  was  denied  landing,  but 
the  master,  instead  of  returning  direct,  went  by  Stockholm 
and  earned  freight.  The  plaintiff  claimed  to  recover  the 
£2,500,  but  it  was  held  that  the  freight  earned  was  to  be  re- 
covped ;  and  the  principle  of  this  case  has  been  recognized  in 
this  country  .§ 

Again,  in  a  case  of  assumpsit  by  underwriters!  on  freight, 
after  abandonment  and  payment  of  total  loss,  to  recover  freight 
earned  after  the  abandonment,  it  was  insisted  by  counsel  ar- 
guendo, that  whether  entitled  under  the  abandonment  or  not, 
the  plaintiff  ought  to  have  his  damages  recouped  pro  tanto, 
out  of  the  freight  earned  by  the  defendants  on  the  homeward 
voyage.T 


faoiendut  est  ex  aUena  jadura.  So  Grotias:  "Jfinua  outer*  quit  habere  ae  prcindt 
damnum  feeitte  intelligetur,  non  in  re  tan&um,  ted  infructibut  qui  propria  reifructut 
tunt,  tive  Mi  pereepH  tunt  tive  non,  ti  tamen  ipte  tot  percepturut  fuerat,  deductit  im- 
pentit  quibut  ret  metier  facta  est  out  qua  ad  fruetut  peroipiendot  fueruni  necettaria,  ex 
regula  quo*  not  vetat  loeupletioret  fieri  cum  aUena  jactura."— T>*  Jar.  Bel.  et  Pac,  lib. 
II.,  C.  cxvii. ;  %  4.  Batherforth's  Institutes,  Book  I.,  ob.  17. 

*  Godsall  w.  Boldero,  9  East,  72.  See  this  case  cited  with  approbation  in  the  Court 
of  Errors  in  New  York,  Tyler  w.  JStna  Fire  Ins.  Co.,  16  Wend.,  886. 

t  Mr.  Ellis  aays  (Insnranoe,  126),  that  notwithstanding  this  decision,  the  office 
paid  the  amount  before  leaving  court.  It  does  not  appear,  but  it  may  be  supposed 
that  the  suit  was  brought  for  the  benefit  of  the  estate. 

X  Pnllen  «*.  Staniforth,  11  East,  282. 

|  Hecksher  vs.  MoCrea,  24  Wend.,  804.  See,  also,  Cortigan  vs.  Mohawk  and  Hud- 
son B.  B.  Co.,  2  Denio,  610. 

|  Barclay  vs.  Stirling,  5  M.  &  Sel.,  6  and  10. 

IT  See,  also,  Richardson  arguendo,  in  Williams  vs.  London  Ass.  Co.,  1  M.  A  BeL, 
818  and  828.  And  such  is  the  definition  given  of  the  word  in  the  Lexicons;  "Re- 
coupe,"  says  Jacobs  (in  Voo.),  "  from  the  French  JReoouper,  signifies  the  keeping  back 
or  stopping  something  which  is  due,  and  in  our  law,  we  use  it  for  defalk  or  discount." 
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Thus,  it  is  evident  that  recouper  or  recoupments  in  its  ori- 
ginal sense,  was  a  mere  right  of  deduction  from  the  amount  of 
the  plaintiff's  recovery  on  the  ground  that  his  damages  were 
not  really  as  high  as  he  alleged.* 

But  this  is  not  the  sense  in  which  the  phrase  has  been  lately 
used  with  us  in  this  country.  In  Mr.  Barbour's  valuable  com- 
pilation on  the  law  of  Set-off,  he  says,  p.  26:  "  Before  en- 
tering upon  the  subject  of  set-off  more  minutely,  it  will  be 
proper  to  notice  a  species  of  defense  somewhat  analogous  to  it 
in  character,  which  a  defendant  is  in  some  cases  allowed  to 
make,  and  which  is  called  recoupment.  This  is  where  the  de- 
fense is  not  presented  as  a  matter  of  setoff  arising  on  an  inde- 
pendent contract,  but  for  the  purpose  of  reducing  the  plaintiff's 
damages,  for  the  reason  that  he  himself  has  not  complied  with 
the  cross  obligations  arising  under  the  same  contract.  Thus, 
in  an  action  to  recover  compensation  for  services  rendered,  the 
employer  is  entitled  to  show  by  way  of  recoupment  of  dama- 
ges, loss  sustained  by  him  through  the  negligence  of  the  per- 
son employed ;  and  so  in  regard  to  a  breach  of  warranty." 

Mr.  Barbour  is  unquestionably  right  in  the  fact  he  states, 
that  recoupment  is  thus  used,  but  it  is  equally  certain  that  this 
is  an  entirely  new  application  of  the  word ;  and  that  while  it 
originally  merely  implied  a  deduction  from  the  plaintiff's  de- 
mand, arising  from  payment  in  whole  or  in  part,  or  from  re- 
covery or  some  analogous  fact,  it  is  now  understood  to  embrace 
counter  claims  of  the  defendant,  and  to  be  in  short  a  kind  of 
irregular  and  unliquidated  setoff,  which  has  crept  in  notwith- 
standing the  rigorous  terms  of  the  statute.  It  is  always  desir- 
able to  use  technical  terms  in  their  strict  signification;  but 
leaving  this  to  those  who  alone  are  competent  to  set  us  right  in 
the  matter,  I  propose  now  to  consider  the  law  of  recoupment ' 
in  its  broader,  and,  as  I  must  think,  less  correct  interpretation. 
It  will  be  better  understood  from  a  careful  examination  of  the 
cases. 

It  was  originally  held  in  England,  that  in  actions  for  work 

The  term  defalk  is  obsolete,  and  is  only  known  now  through  the  substantive  dtfaica- 
tiottj  used  in  promissory  notes  in  Pennsylvania  to  signify  deduction ;  and  disoonnt 
has  become  appropriated  almost  exclusively  to  banking  operations. 

*  And  so,  too,  it  appears  from  Viner's  Abridgment,  where  various  uses  of  the  term 
in  its  ancient  sense,  will  be  found  under  the  head  of  Discount;  PI.  8,  4,  9  and  10. 


482  RECOUPMENT. 

and  labor,  negligence  or  badness  of  materials  constituted  no 
defense  to  an  action  for  the  stipulated  sum ;  that  the  plaintiff 
was  entitled  to  his  contract  price,  and  that  the  defendant  must 
resort  to  his  cross  action  for  the  damages  resulting  from  the 
negligence.*    But  this  law  was  very  soon  overruled. 

In  an  action  of  assumpsit  for  work  and  labor,  +  the  plaintiff, 
a  carpenter,  had  been  employed  by  the  defendant,  a  former, 
to  do  some  work  to  his  farm  buildings ;  no  particular  sum  had 
been  agreed  on.  The  defendant  offered  to  prove  that  the  work 
had  been  done  in  an  improper  and  insufficient  manner.  To 
which  it  was  replied  on  behalf  of  the  plaintiff,  that  this  was 
no  answer  to  the  present  action,  but  the  subject  of  a  cross-suit ; 
and  at  nisi  prius  it  was  so  ruled,  and  the  plaintiff  had  a  verdict 
for  his  full  demand.  But  on  motion  for  a  new  trial,  this  was 
held  wrong ;  and  Lord  EUenborough,  0.  J.,  said : 

"  Where  a  specific  sum  has  been  agreed  to  be  paid  by  the  defendant,  the 
plaintiff  may  have  some  ground  to  complain  of  surprise,  if  evidence  be  admitted 
to  show  the  work  and  materials  provided  were  not  worth  so  much  as  was  con- 
tracted to  be  paid,  because  he  may  only  come  prepared  to  prove  the  agreement 
for  the  specified  sum  and  the  work  done,  unless  notice  be  given  to  him  that 
the  payment  is  disputed  on  the  ground  of  the  inadequacy  of  the  work  done. 
But  where  a  plaintiff  comes  into  court  upon  a  quantum  meruit,  he  must  come 
prepared  to  show  that  the  work  done  was  worth  so  much,  and  therefore  there 
can  be  no  injustice  in  suffering  the  defense  to  be  entered  into,  even  without 
notice." 

Lawrence,  J.,  said, M  If  even  a  specific  sum  had  been  agreed  to  be  paid,  and 
notice  given,  then  the  defendant  should  be  let  into  the  defense.  For  after  all, 
considering  the  matter  fairly,  if  the  work  stipulated  for  at  a  certain  price  were 
not  properly  executed,  the  plaintiff  would  not  have  done  that  which  he  engaged 
to  do,  the  doing  which  would  be  the  consideration  of  the  defendant's  promise 
to  pay,  and  the  foundation  on  which  his  claim  to  the  price  stipulated  for  would 
rest ;  and  therefore,  especially  if  he  should  have  notice  that  the  defendant  re- 
sists payment  on  that  ground,  he  ought  to  come  prepared  with  proof  that  the 
work  was  executed  properly ;"  and  the  rule  for  a  new  trial  was  made  absolute. 

Shortly  afterwards,  in  an  action^  of  assumpsit  for  work  and 
labor,  plea  non-assumpsit,  the  defendant  showed  that  the  work, 
(the  rebuilding  the  front  of  a  house)  was  ill  done ;  to  which  it 


*  Brown  w.  Davis;  Duffit  vs.  James;  Cormaok  vt.  Gillis;  and  Morgan  «t.  Rich- 
ardson, cited  in  Boston  vs.  Butter,  7  East,  479. 

t  Beaten  vs.  Batter,  7  East,  479,  (1806),  and  488. 
X  Farnswortli  vs.  Garrard,  1  Camp.,  88,  (1807). 
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was  insisted  that  the  only  remedy  was  by  cross  action.  But 
Lord  Ellenborough  said,  "  The  plaintiff  is  to  recover  what  he 
deserves.  *  *  I  have  had  a  conference  with  the  judges ;  and 
I  consider  this  as  the  correct  rale,  that  if  there  has  been  no 
beneficial  service,  there  shall  be  no  pay ;  but  if  some  benefit 
has  been  derived,  though  not  to  the  extent  expected,  this  shall 
go  to  the  amount  of  the  plaintiff's  demand,  leaving  the  de- 
fendant to  his  action  for  negligence;"  and  there  was  a  verdict 
for  defendant. 

Again,*  where  the  plaintiff  declared  on  a  contract  by  which 
the  defendants  were  to  furnish  beer  to  be  shipped  for  Gibraltar, 
and  alleged  by  way  of  breach,  that  the  beer  was  bad  and  wholly 
unfit  for  shipment,  it  appeared  that  the  defendants  had  pre- 
viously paid  the  plaintiffs  for  the  price  of  the  beer,  in  a  suit  in 
which  judgment  had  been  allowed  to  go  by  default.  Lord  El- 
lenborough said,  "  It  appears  to  me  that  you  should  have  made 
your  defense  to  the  original  action,  and  given  in  evidence  the 
bad  quality  of  the  article  supplied  either  as  an  answer  to  the 
whole  demand,  or  in  abatement  of  the  damages.  There  was 
formerly  an  opportunity  to  do  final  justice  between  the  parties, 
and  why  should  there  now  be  a  second  litigation  ?"f 

A  distinction  was  originally  taken  in  England  between  ac- 
tions brought  for  the  original  contract  price,  and  suits  founded 
on  a  bill  and  note  given  for  the  price,  as  we  have  seen  above  in 
Hasten  vs.  Butter.  So  in  two  cases  at  nisi  prius,^  Lord  Ellen- 
borough  refused  to  admit  evidence  in  actions  on  bills  of  ex- 
change to  show  that  the  consideration  had  partially  failed,  the 
provisions  for  which  the  bills  were  given  being  very  inferior  to 
what  they  should  have  been.  In  the  latter  case,  he  said,  "  a 
bill  of  exchange  cannot  be  accepted  on  a  quantum  meruit. 
There  is  a  difference  between  want  of  consideration,  and  failure 
of  consideration.    The  former  may  be  given  in  evidence  to  re- 


*  Fisher  w.  Samuda  et  al.,  1  Camp.,  190,  (1808). 

t  The  cause  was  allowed  to  go  on,  hat  tamed  on  another  point.  In  Lewis  «r. 
Cosgrave,  2  Taunt,  2,  (1809),  the  ingredient  of  fraud  was  superadded.  It  was  a  suit 
hroogbt  on  a  oheok  for  £16,  whioh  had  been  given  for  a  horse  warranted  sound,  and 
whioh  the  plaintiff  knew  to  he  unsound.  At  the  trial,  Heath,  J.,  held  that  the  defend- 
ant was  bound  to  pay  the  bill,  and  bring  his  action  for  the  deceit ;  but  on  a  motion  for 
a  new  trial,  the  court  held,  "  that  it  was  dearly  a  fraud ;  and  as  a  man  cannot  recover 
the  price  of  goods  sold  under  a  fraud,  the  rule  for  a  new  trial  should  be  made  absolute." 

X  Morgan  «t .  Siohardson,  1  Camp.,  40,  in  noti$,  and  Tye  w.  Gwynne,  2  Gamp*  fti*. 

28 
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dace  the  damages ;  the  latter  cannot,  but  furnishes  a  distinct 
and  independent  cause  of  action ;"  and  he  cited  with  approba- 
tion, the  opinion  of  Mr.  Justice  Denison,  in  Hobinson  vs.  Bland:* 
"There  is  a  distinction  between  the  contract  and  the  security* 
If  part  of  the  contract  arises  on  a  good  consideration,  and  part 
on  a  bad  one,  it  is  divisible.  But  it  is  otherwise  as  to  the  se- 
curity, that  being  entire."  This  distinction,  however,  we  shall 
see  has  been  disregarded  in  the  State  of  New  York. 

In  other  respects,  also,  the  earlier  English  decisions  were 
inharmonious.  In  an  actionf  brought  to  recover  the  amount 
of  a  surgeon's  bill,  Lord  Kenyon  permitted  the  defendant  to 
give  evidence  of  unskillful  treatment  of  him  by  the  plaintiff, 
taking  the  distinction  between  a  demand  for  skill,  where  the 
question  might  be  whether  the  plaintiff  was  entitled  to  any 
thing  or  nothing ;  and  where  the  action  was  for  goods  sold  and 
delivered,  or  other  certain  thing  of  value,  not  depending  on 
skill ;  and  considering  the  case  before  him  as  a  mixed  question, 
where  the  demand  was  in  part  for  skill  and  part  for  medicine. 

But  the  Court  of  Common  Pleas  held, X  that  in  an  action  on 
an  attorney's  bill,  negligence  could  not  be  set  up  as  a  defense, 
unless  poesibly  it  was  such  as  to  deprive  the  defendant  of  all 
possible  benefit.  The  negligence  consisted  in  neglecting  to  op- 
pose the  justification  of  bail.  The  bail  had  been  proceeded 
against,  but  fruitlessly.    Sir  James  Mansfield,  C.  J.,  said, 

"  In  declaring  that  the  plaintiff  is  entitled  to  recover,  I  do  not  go  the  length 
of  saying  that  in  no  case  of  this  kind  can  negligence  in  the  party  suing  be  used 
as  a  defense  to  the  action ;  though  I  think  it  can  only  be  used  when  the  negli- 
gence has  been  such,  that  the  party  for  whom  the  work  was  done  has  thereby 
lost  all  possibility  of  benefit  from  such  work.  That  cannot  be  said  in  the 
present  case."    And  final  judgment  was  given  for  the  plaintiff. 

In  this  country,  the  subject  has  been  much  considered,  and 
mainly  with  reference  to  three  points :  where  the  defense  is 
mere  failure  of  consideration ;  where  it  reaches  a  charge  of 
fraud ;  and  where  notice  of  the  proposed  defense  will  be  re- 
quired. In  New  York,  the  question  seems  first  to  have  been 
agitated  in  a  case§  where  the  plaintiff  below,  Scriven,  sued  the 

*  3  Burr.,  1082. 

t  Duffit  «•.  James,  oited  in  Beaten  «t.  Batter,  7  East,  479,  (1788). 

%  Templer  «t.  McLachlan,  5  Bos.  &  Poll.,  180,  (1806). 

$  Jones  w.  Beriven,  8  J.  B.,  868. 
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defendant  Jones,  in  a  justice's  court,  in  an  action  of  deceit  and 
warranty  on  the  sale  of  the  art  of  manufacturing  potashes  in  a 
new  and  improved  mode.  The  defendant  offered  in  evidence 
a  former  judgment*  rendered  in  a  suit  by  Jones  against  Sen ven, 
on  a  note  given  by  Scriven  for  the  art  of  making  potashes  in 
question ;  and  where,  after  evidence  on  the  point  as  to  the  value. 
of  the  patent,  judgment  was  given  for  Jones  on  the  note.  On 
this  proof  of  the  judgment  in  the  former  suit,  the  defendant 
below  moved  for  a  non-suit,  which  was  overruled,  and  a  verdict 
found  for  the  plaintiff.  This  judgment  being  brought  up  by 
certiorari  to  the  Supreme  Court,  was  reversed,  on  the  ground 
that  the  very  question  between  the  parties,  viz.  the  value  of  the-* 
patent,  was  decided  in  the  first  suit ;  and  the  court  by  implica- 
tion held,  that  in  the  first  suit  on  the  note,  the  evidence  to  show 
the  want  of  consideration  was  admissible. 

Again,!  where  the  same  question  that  had  been  agitated  in 
Tempter  vs.  MeZachlan^  came  up  before  the  Supreme  Court  of 
New  York,  the  testimony  showing  the  negligence  of  the  plain- 
tiff, as,  attorney,  was  admitted  in  the  Common  Pleas,  and  a  ver- 
dict found  and  judgment  rendered  for  the  defendant.  When 
the  case  came  up  on  error,  the  court  expressed  doubts  as  to  the 
general  rule,  but  thought  the  judgment  below  should  be  re- 
versed on  another  ground,  that  of  want  of  notice.  They  said, 
"  The  defendant  neither  pleaded  nor  gave  notice  of  this  defense ; 
and  it  must  have  been  a  complete  surprise  upon  the  plaintiff, 
as  he  cannot  be  presumed  to  have  come  prepared  to  meet  it  at 
the  trial.":}: 

Where§  suit  was  brought  on  two  notes  given  for  the  pur- 
chase money  of  land  conveyed  with  warranty,  but  the  title  to 
which  had  proved  bad,  the  court  held  that  the  consideration  had 


*  The  text  uses  the  word  "  trial,"  bat  the  marginal  note  has  the  words  "  trial  and 
judgment,"  and  so  it  should  evidently  be. 

t  Banyan  v$,  Nichols,  11  J.  B.,  546. 

X  In  Hopping  w.  Qnin  (12  Wend.,  517),  it  waa  held,  without  any  reference  to  the 
question  of  notioe  attaohed  to  the  plea,  that  an  attorney  could  not  recover  in  an  action 
of  assumpsit  for  his  fees,  when  the  suit  which  he  had  been  retained  to  bring  had  been 
bo  negligently  managed  that  his  aervioee  were  worth  nothing.  But  in  The  People  ex 
rel.  Fleming  •#.  Niagara  C.  P.  (IS  Wendell,  846),  the  necessity  of  notioe  in  case  of  a 
partial  failure  of  consideration  was  insisted  on. 

I  Frisbee  vs.  Hoffhagle,  11  J.  B.,  50.  Bat  in  Whitney  w.  Lewis,  21  Wend.,  181, 
and  Batterman  w.  Pieroe,  8  Hill,  176,  it  has  been  said  that  Frisbee  «t.  Hoffhagle  is 
overruled.    See,  also,  Lamerson  w.  Marvin,  8  Barbour  8.  C.  B.,  9. 
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totally  failed,  and  that  this  was  a  good  defense  to  the  suit.  The 
question  came  up  again  in  a  case  which  resembled  Lewis  vs. 
Cosgrawe,  in  so  far  as  it  involved  a  fraud.*  It  was  an  action  of 
assumpsit  for  the  price  of  a  mare,  represented  by  the  plaintiff 
to  be  sound,  but  which  the  defendant  offered  to  prove  he  knew 
to  be  diseased.  The  defendant  gave  notice  of  the  defense,  bat 
the  Common  Pleas  rejected  the  evidence,  and  the  plaintiff  had 
judgment.  The  Supreme  Court,  however,  held  the  defense  im- 
properly excluded : 


"  The  defendant  below  apprised  the  plaintiff  of  his  intention  to  rely  for  hk 
^lefenee  at  the  trial  upon  (he  fraud;  and  the  established  rule  now  appears  to  be 
that,  in  cases  like  the  present,  fraud  may  be  given  in  evidence  as  a  defense,  and 
will  be  an  answer  to  the  whole  demand,  or  in  abatement  of  the  damages,  ac- 
cording to  the  circumstances  of  the  case.  This  is  the  line,  as  well  as  a  statu- 
tory rule,  and  well  calculated  to  do  full  and  complete  justice  between  the  par- 
ties, most  expeditiously  and  least  expensively." 

And  the  judgment  was  reversed.! 


*  Beecker  and  Beecker  vt.  Vrooman,  18  J.  B.,  802. 

t  So,  again,  In  another  esse  of  fraud,  801  «f .  Beod,  15  J.  B.,  880.  It  was  an  action 
of  assumpsit  on  two  notes  given  in  payment  for  s  shearing  machine.  The  general 
issue  was  pleaded.  The  defendant  offered  to  prove  that  the  plaintiff  falsely  represented 
the  machine  to  be  of  great  value,  when  in  fact  it  was  worth  nothing,  and  also  a  breach 
of  warranty  as  to  the  value  and  utility  of  the  machine.  Mr.  J.  6penosry  before  whom 
the  cause  was  tried,  excluded  the  evidence,  on  the  ground  that  neither  fraud  nor 
breach  of  warranty,  although  they  went  to  take  away  the  whole  cause  of  action,  could 
be  given  in  evidence  under  the  general  issue  of  non-assumpsit,  without  notice.  Ver- 
dict for  the  plaintiffs.  On  motion  for  a  new  trial,  the  court  held  the  evidence  impro- 
perly excluded,  and  a  new  trial  was  granted. 

In  Hills  w.  Bannister,  8  Cow.,  81,  the  question  as  to  the  admissibility  of  proof  of 
a  partial  failure  of  consideration  without  fraud,  was  mooted,  but  not  decided.  It  was 
an  action  of  assumpsit  on  a  promissory  note.  Plea,  the  general  issue  only.  The  de- 
fendant offered  to  prove  that  the  note  was  given  for  a  church  bell  purchased  of  the 
plaintiffs,  which  they  covenanted  in  writing  not  to  crack  for  one  year,  and  to  re-oast  it 
if  it  shouM  crack  in  that  time;  that  it  did  crack  within  the  year,  and  that  the  plain- 
tiffs had  not  re-cast  it,  having  removed,  and  the  defendant  not  being  able  to  And  them. 
The  plaintiffs  objected  to  the  evidence,  on  the  ground  that  no  notice  accompanied  the 
plea,  and  it  was  excluded.  A  verdiot  was  found  for  the  plaintiffs,  subject  to  the  opin- 
ion of  the  court* 

The  Supreme  Court  held  the  evidence  of  a  refusal  to  re-oast  the  bell  insufficient, 
and  on  this  ground  gave  judgment  for  the  plaintiffs,  and  in  giving  judgment  said,  "It 
seems  that  if  the  unsoundness  of  an  article  merely  produced  a  partial  diminution  of 
value,  it  may  be  shown  in  mitigation  of  damages  pniriiU  ttsr*  was  a  frmdultnt  mi* 
nprtintatitm.  If  the  plaintift  had  refused  to  oast  the  bell,  I  incline  to  think  that  the 
partial  failure  of  consideration  might  also  be  a  defense  In  mitigation,  aUk9ughtk$nb$ 
mo  fraud,"    But  the  point  was  left  undecided* 
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So,  again,  in  a  case  of  fraud.*  It  was  an  action  of  assump- 
sit on  a  promissory  note.  Plea,  the  general  issue.  The  de- 
fendants proved  that  the  note  was  given  for  the  price  of  a  mare 
sold  them  by  the  plaintiff,  and  that  the  plaintiff  was  guilty  of 
deceit,  falsely  representing  her  to  be  sound,  when  in  fact  she 
had  a  disease  of  which  she  afterwards  died.  The  judge  re? 
ceived  the  testimony,  deciding  that  if  the  mare  was  entirely 
withotti  value,  the  evidence  was  admissible,  but  if  she  was  of 
some  value,  the  evidence  was  not  proper ;  and  the  uestion  of 
value  he  submitted  to  the  jury.  The  jury  found  for  the  plain- 
tiff the  amount  of  the  note.  The  Supreme  Court  upon  the  ar- 
gument of  exceptions  to  the  charge,  held  that  the  defendants 
could  not  say  that  the  horse  wa$  valueless,  nor  treat  the  sale  as 
void,  because  they  had  retained  the  property ;  that  in  order  to 
put  themselves  in  a  situation  to  do  that,  they  should  have  re- 
turned the  mare  when  they  discovered  the  falsity  of  the  repre- 
sentation ;  and  a  new  trial  was  denied. 

Again,  where  Button  sued  Grantf  for  not  doing  work,  as  a 
carpenter,  in  a  workmanlike  manner.  The  defendant  pleaded 
the  general  issue,  and  a  former  action  by  him  as  plaintiff,  for 
his  pay  for  the  same  work.  It  was  proved  that  on  the  former 
action  the  plaintiff  in  this  suit  offered  evidence  that  the  work 
was  unskillfully  done,  but  that  the  justice  excluded  the  evidence, 
and  gave  judgment  for  the  then  plaintiff,  on  the  ground  that 
the  defendant  was  bound  by  his  bargain.  On,  this  evidence 
judgment  was  given  by  the  justice  in  this  suit  for  the  defendant 
in  error,  (the  plaintiff  below,  Button.)  But  on  certiorari,  the 
Supreme  Court  said  that  the  plaintiff  was  barred  by  the  former 
judgment,  and  that  the  justice  erred  in  refusing  to  admit  the 
evidence  in  the  former  suit ;  and  the  judgment  was  reversed. 

Where  Clark, %  as  administrator  of  A.  Clark,  sued  the  de- 
fendants in  a  justice's  court  for  fees  due  the  intestate  as  attor- 
ney and  counselor,  the  justice  non-suited  the  plaintiff,  and  he 
appealed  to  the  Common  Pleas.  The  intestate,  A.  Clark,  was 
employed  to  prosecute  two  suits,  in  which  judgment  was  given 
as  in  case  of  non-suit  for  not  proceeding  to  trial.    The  defend- 

•  Burton  w.  Stewart,  8  Wend.,  286  (1829),  and  Spalding  vs.  Vanderoook,  2 
Wand.,  481. 

+  Grant  «t.  Button,  14  J.  K.,  877. 

X  Gleason  A  Vide  «t.  Clark,  Adra'r  of  Clark,  9  Co  wen,  57. 
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ants  below  insisted  that  the  non-suit  was  produced  by  the  neg- 
ligence of  the  intestate,  which  went  of  course  to  the  whole 
cause  of  action ;  but  the  Common  Pleas  decided  that  the  evi- 
dence of  negligence  could  not  be  received  under  the  plea  of  the 
general  issue,  and  thereupon  gave  judgment  for  the  plain- 
tiff below.  On  error,  the  Supreme  Court  held  the  decision  er- 
roneous as  to  the  evidence  of  negligence,  and  said  "  that  under 
the  plea  of  the  general  issue  the  defendant  may  show  that  the 
plaintiff  never  had  any  cause  of  action ;  if  this  species  of  de- 
fense goes  to  destroy  the  plaintiff's  claim  entirely,  it  is  proper 
under  the  general  issue ;  if  merely  to  reduce  the  damages,  no- 
tice should  be  given."  But,  on  the  ground  that  the  plaintiff's 
evidence  did  not  show  a  joint  retainer  by  the  defendants,  the 
judgment  was  reversed. 

In  an  action*  of  assumpsit  on  a  promissory  note,  the  de- 
fendant  pleaded  the  general  issue,  with  notice  that  the  consider- 
ation of  the  note  was  the  making  of  a  quantity  of  provision  bar- 
rels under  an  agreement  to  manufacture  them  according  to  the 
inspection  law  relative  to  beef  and  pork,  and  that  a  portion  of 
the  barrels  were  manufactured  in  an  unskillful  manner,  whereby 
damage  had  accrued.  The  circuit  judge  excluded  the  evidence ; 
and  a  verdict  was  given  for  the  plaintiff,  for  the  amount 
claimed ;  but  the  Supreme  Court  held  the  exclusion  improper, 
and  a  new  trial  was  ordered. 

Soon  after,  in  the  same  State,  the  subject  we  are  now  con- 
sidering was  largely  discussed,f  and  the  rule  definitively  settled. 
The  plaintiff,  a  stove  dealer,  sued  the  defendant  for  the  price 
of  a  patent  cooking-stove,  and  sundry  other  articles.  The  de- 
fendant gave  notice  with  his  plea,  that  he  would  prove  that  the 
plaintiff  warranted  the  stove  to  draw  and  cook  well ;  that  it 
did  not  answer  the  warranty;  that  he  had  offered  to  return  it; 
but  that  the  plaintiff  refused  to  take  it  back.  It  was  not  pre- 
tended that  there  was  any  fraud.  This  evidence  was  rejected, 
on  the  ground  that  unliquidated  damages  for  a  breach  of  war- 
ranty cannot  be  set-off  (no  fraud  being  shown)  in  an  action  of 
assumpsit.  The  jury  found  for  the  plaintiff  his  whole  demand. 
Judgment  and  error.    It  was  contended  in  the  Supreme  Court, 

*  Spalding  vs.  Vandercook,  2  Wend.,  481. 

t  McMister  w.  Beab,  4  Wend.,  488,  and  Reab  vs.  McAlister,  8  Wend.,  109,  in 
Error. 
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for  the  defendant  in  error,  that  a  partial  failure  of  consideration, 
unless  occasioned  by  the  fraud  of  the  plaintiff,  could  not  be 
given  in  evidence  in  reduction  of  the  damages.  But  Mr.  J. 
Marcy,  in  delivering  the  opinion  of  the  court,  said,  (p.  492) 

44  Prom  an  examination  of  the  cases,  I  am  satisfied  that  in  those  where  the 
damages  arising  from  a  breach  of  warranty  in  the  sale  of  chattels  have  been 
allowed  to  be  given  in  evidence  by  the  defendant  to  reduce  the  amount  of  re- 
covery below  the  stipulated  price,  the  decisions  of  the  court  have  not  proceeded 
on  the  ground  that  the  express  contracts  were  void  by  reason  of  fraud ;  and 
that  the  recovery  was  had  upon  a  quantum  meruit,  or  quantum  valebat,  upon 
implied  contracts,  but  upon  a  principle  somewhat  different  from  either  of  those 
adverted  to  in  this  case  by  the  court  below— upon  a  principle  which  has  of  late 
years  been  gaining  favor  with  courts,  and  extending  the  range  of  its  operations. 
Such  defense  is  permitted,  to  avoid  circuity  of  actum.  A  second  litigation  on 
the  same  matter  should  not  be  tolerated  when  a  fair  opportunity  can  be  af- 
forded by  the  first  to  do  final  and  complete  justice  to  the  parties.  If  a  defense 
resting  on  such  a  principle  is  allowed,  as  I  think  it  is  in  a  case  of  warranty  mala 
fide,  I  see  no  good  reason  for  not  allowing  it  in  a  case  of  warranty  honafi&u 
The  effect  would  be  as  salutary,  and  the  inconveniences  arising  therefrom 
would  be  as  few,  in  the  one  case  as  in  the  other.  The  distinction  contended 
for  on  the  part  of  the  defendant  here  is  recognized,  I  admit,  in  many  cases* 
and  some  of  high  authority ;  but  in  others,  and  those  mostly  of  a  more  recent 
date,  it  seems  to  me  to  have  been  disregarded."  *  *  *  M I  am  persuaded 
that  if  we  should  circumscribe  the  operation  of  the  rule  in  the  manner  con- 
tended for  by  the  defendant  in  error  here,  we  should  limit  its  usefulness ;  but 
by  extending  it  to  cases  of  sale  on  warranty  without  fraud,  we  shall  thereby 
curtail  litigation,  without  creating  confusion  by  encroachments  upon  established 
principles  of  law.  I  am  therefore  of  opinion  that  the  court  below  erred  in 
refusing  the  evidence  offered  by  the  defendants."  And  the  judgment  was  re- 
versed. 

.  The  same  case  came  up  before  the  Court  of  Errors  ;*  when 
Mr.  Chancellor  Walworth,  in  giving  his  reasons  for  affirm- 
ance, said, 

"I  consider  the  rule  adopted  on  this  subject  perfectly  just  and  equitable, 
when  the  plaintiff  has  notice  of  the  defense  intended  to  be  set  up,  and  calcu- 
lated to  do  complete  justice  between  the  parties,  without  putting  them  to  the 
expense  of  two  suits  when  one  is  much  more  likely  to  effect  the  object  of  fair 
litigation.    Indeed,  if  one  of  the  parties  is  insolvent,  and  the  other  responsibly 

it  is  the  only  way  in  which  justice  can  be  done;  at  least  as  to  small  demand* 

• 

*  Beab  w.  McAliater,  8  Wend.,  109  and  117. 
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which  will  not  bear  the  expense  of  a  evit  in  chancery  to  obtain  an  equitable 
■et-o£" 

He  also  said  that  the  distinction  taken  in  England  between 
a  suit  on  the  original  contract  and  a  suit  npon  a  note  or  any 
other  security  taken  for  the  contract  price,  had  not  been  adopted 
by  the  courts  of  New  York.    The  judgment  was  affirmed.* 

In  a  subsequent  casef  in  the  same  court,  where  suit  was 
brought  for  breach  of  warranty  in  a  sale  of  a  horse,  it  was 
shown  that  the  plaintiff  had  given  his  note  for  the  price  of  the 
same  horse  and  paid  it  after  suit,  and  it  was  objected  that  the 
evidence  of  breach  of  warranty  should  have  been  urged  in  that 
suit ;  the  court  held  that  the  evidence  would  have  been  admis- 
sible, but  that  the  now  plaintiff  was  not  bound  to  use  it,  and 
that  the  fact  of  his  not  having  availed  himself  of  it,  was  no 
bar  to  the  present  suit. 

Where  covenant^  was  brought  on  a  sealed  agreement  to 
build  a  certain  wall  for  $1,500,  the  defendant  offered  to  show 
that  the  work  was  not  equal  in  quality  to  what  the  contract 
required.  The  referees  rejected  the  evidence,  and  for  that 
reason  the  report  was  set  aside.  The  court  said,  "The 
offer  came  under  the  category  of  recoupment.  Recoup  is 
synonymous  with  defalk  or  discount.  It  is  now  uniformly  ap- 
plied where  a  man  brings  an  action  for  a  breach  of  contract 
between  him  and  the  defendant,  and  the  latter  can  show  that 
some  stipulation  in  the  same  contract  was  made  by  the  plain- 
tiff, which  he  has  violated :  the  defendant  may,  if  he  choose,  in- 
stead of  suing  in  his  turn,  recoup  his  damages  arising  from  the 
breach  committed  by  the  plaintiff,  whether  liquidated  or  not." 

And  so  in  an  action  for  use  and  occupation,  if  the  defendant 
be  entitled  to  damages  on  account  of  the  tenement  not  being 


*  In  Still  vs.  Hall,  20  Wend.,  51,  the  principle  settled  in  Reab  vs.  McAUster,  was 
applied  to  the  case  of  a  master  of  a  sloop ;  and  in  an  action  of  assumpsit,  brought  by 
such  a  master  for  his  wages,  it  was  held  competent  for  the  owners  to  "recoup  "  the 
damages  sustained  by  them  in  consequence  of  the  plaintiff's  negligence,  in  laying  the 
sloop  in  suoh  a  way  that  she  was  run  into  and  sunk ;  and  the  referees  having  rejected 
the  evidence,  their  report  was  set  aside. 

In  Blanchard  vt.  Ely,  21  Wend.,  842,  in  an  action  brought  to  recover  the  price  of 
a  steamboat,  the  doctrine  of  Reab  vs.  McAlister,  "  that  proof  of  any  damages  arising 
from  a  plaintiff's  breach  of  the  oontract  on  which  he  sues,  may  be  received  to  reduce 
his  claim,"  was  again  recognized. 

t  Cook  w.  Mosely,  18  Wend.,  277. 

X  Ives  «t.  Van  Eps,  22  Wend.,  155. 
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repaired,  they  may  be  set  tip  by  way  of  reducing  or  extinguish- 
ing the  rent*  And  so,  too,  in  the  action  of  replevin  after  dis- 
tress for  rent.  But  not  under  a  plea  of  eviction. f  Nor  can 
mere  tortious  acts  of  the  landlord,  wholly  independent  of  the 
covenants  of  the  respective  parties,  be  set  up  as  a  defense.^ 

So,  too,  in  an  action  for  rent,  fraud  can  be  set  up  by  way  of 
recoupment.  In  a  subsequent  case  in  the  Supreme  Court  of 
New  York,  where  suit  was  brought  for  rent,  it  was  shown  that 
the  defendant  was  induced  to  sign  the  lease  through  the  fraud- 
ulent representations  of  the  plaintiff  that  the  lot  comprehended 
a  certain  parcel  of  land,  which  proved  to  belong  to  the  cor- 
poration of  the  city  of  New  York.  It  was  held,  that  he  had 
a  right  to  recoup  the  damages  resulting  from  the  fraud,  and 
that  they  were,  at  least,  the  rent  which  he  had  to  pay  for  the 
corporation  property .§ 

The  subject  was  recently  considered  in  an  actionf  brought 
on  a  promissory  note  given  for  wood  which  had  been  destroyed 
by  reason  of  the  payee  of  the  note  having  burned  over  a  piece 
of  fallow  ground  adjacent  to  the  lot  where  the  wood  lay,  and 
against  the  consequences  of  which,  at  the  time  of  the  giving  of 
the  note,  he  had  undertaken  to  guaranty  the  defendants.  At 
the  trial,  the  circuit  judge  excluded  the  evidence  which  was 
offered  as  a  defense  to  the  note.  But  on  a  motion  for  a  new 
trial,  this  was  held  erroneous,  and  Bronson,  J.,  said,  "  It  is  not 
a  question  of  set-off,  as  the  plaintiff's  counsel  seems  to  suppose, 
but  of  recoupment  of  damages.  When  the  demands  of  both 
parties  spring  out  of  the  same  contract  or  transaction,  the  de- 


*  Weetlake  vs.  Degraw,  95  Wend.,  669.  The  landlord,  however,  is  not  bound  to 
repair,  except  by  virtue  of  an  express  covenant;  and  it  has  been  repeatedly  held  that 
even  a  failure  of  the  landlord  to  comply  with  his  covenant  furnishes  no  answer  to  a 
suit  for  the  rent.  Etheridge  vs.  Osborn,  12  Wend.,  529.  But  on  principle  this  might 
be,  as  the  bargain,  though  expressed  in  separate  covenants,  is  contained  in  one  instru- 
ment, and  made  at  the  same  time.  See  Dorwin  vs.  Potter,  5  Denio,  806,  where,  in 
assumpsit  for  rent,  the  defendant  was  allowed  to  reooup  his  damages  for  want  of 
repairs.  And  it  is  worthy  of  attention,  that  in  Tone  vs.  Brace,  8  Paige,  597,  the  Chan- 
cellor appeared  to  oonsider  the  doctrine  of  recoupment  had  reached  far  enough  to 
cover  in  this  way  distinct  covenants  under  seal. 

t  Nichols  vs.  Dusenbury,  2  Comstock,  268. 

J  Cram  vs.  Dresser,  2  Sandford  S.  G,  120. 

S  Allaire  vs.  Whitney,  1  Hill,  484 ;  and  see,  also,  Whitney  vs.  Allaire,  1  Corn- 
stock,  805. 

I  Batterman  vs.  Pierce,  8  Hill,  171.  See  this  case  commented  on  in  Cram  vs. 
Dresser,  2  Sandford  S.  C,  120. 
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fendant  may  recoup,  although  the  damages  on  both  sides  are 
unliquidated ;  but  he  can  only  set-of  when  the  demands  of  both 
parties  are  liquidated,  or  capable  of  being  ascertained  by  cal- 
culation." It  was  further  urged  that  the  damages  claimed  by 
the  defendant  did  not  spring  out  of  the  contract  of  sale,  but 
arose  under  the  collateral  agreement  of  the  plaintiff  to  indem- 
nify against  the  fire.  But  while  the  court  admitted  "  that  there 
could  be  no  recoupment  by  setting  up  the  breach  of  an  inde- 
pendent contract  on  the  part  of  the  plaintiff/'  still  here  the  bar- 
gain was  held  to  be  one  and  the  same.* 
*  Sowhenahorsehiredtoperformacertainjonmey.becomeB 
disabled  while  on  his  return,  without  fault  on  the  part  of  the 
hirer,  so  that  he  is  unable  to  travel,  and  the  hirer  is  thereby 
compelled  to  procure  other  means  of  returning  home  and  to 
incur  expenses  in  consequence  thereof,  those  expenses  may  be 
recouped  against  the  bailor  in  an  action  for  the  hire  of  the  horse, 
even  to  the  full  extent  of  the  price  agreed  for  his  hire.f 

Where  suit  was  brought:]:  by  a  banking  association,  on  a 
note  secured  by  pledge  of  stock,  it  was  suggested  that  an  ir- 
regular or  prejudicial  sale  of  the  pledge  might  be  taken  advan- 
tage of  under  the  doctrine  of  recoupment ;  but  the  point  was 
not  decided,  and  it  would  certainly  be  a  great  extension  of  the 
doctrine,  and  would  occasion  an  inquiry  often  very  embarrass- 
ing and  entirely  foreign  to  the  original  cause  of  action.§ 

Again,  recently  the  general  doctrine  has  been  repeatedly 
re-affirmed,  in  cases  of  contract,!  and  also  in  cases  of  fraud. 
In  a  case  of  fraud  in  the  sale  of  land,^  the  general  doctrine  was 
thus  laid  down.  The  case  was  an  action  of  debt  on  bond. 
The  defendant  offered  to  prove  that  it  was  given  in  part  pur- 

•  "In  two  oases,1'  said  the  court,  "  Tattle  vs.  Tompkins,  2  Wend.,  407,  and  Siokela 
«f.  Fort,  15  Wend.,  559,  this  doctrine  has  been  lost  sight  of.  The  truth  is,  that  the 
doctrine,  although  founded  on  the  plainest  principles  of  justice,  is  not  of  very  long 
standing;  but  the  principle  is  now  too  firmly  settled  to  be  shaken  by  a  few  straggling 
eases,  or  the  occasional  dicta  which  seem  to  look  in  the  opposite  direction." 

t  Harrington  w.  Snyder,  8  Barbour's  8.  C.  B.,  880. 

X  Willoughby  vs.  Comstock,  8  Hill,  889. 

$  In  Taggard  vs.  Curtenius,  15  Wendell,  155,  a  defense  substantially  of  this  char- 
acter was  overruled. 

|  The  Mayor  of  Albany  vs.  Trowbridge,  5  Hill,  71 ;  affirmed  in  Error,  7  Hill,  429. 
Barber  vs.  Bose,  ib.,  76.  Whitbeck  vs.  Skinner,  7  Hill,  58 ;  and  see,  also,  Judd  vs. 
Denison,  10  Wend.,  512. 

T  Van  Eps  vs.  Harrison,  5  Hill,  68.  See,  also,  MoOullough  vs.  Cox,  6  Barb.  8.  C. 
K.,  886. 


AMERICAN  DECISIONS.  445 

chase  for  land  which  the  plaintiff  had  fraudulently  and  falsely 
represented  to  be  very  different  from  what  it  was.  Bronson,  J., 
said,  that  under  the  statute  (2  R.  S.,  p.  406,  §  77)  which  de- 
clares, "  that  a  seal  shall  only  be  presumptive  evidence  of  a 
sufficient  consideration,  which  may  be  rebutted  in  the  same 
manner  and  to  the  same  extent  as  if  the  instrument  were  not 
sealed,"  the  defendant  would  be  allowed  to  recoup  damages  in 
an  action  upon  a  sealed  as  well  as  on  an  unsealed  instrument.* 

Nor  is  the  party  entitled  to  recoup — as  for  instance  the 
maker  of  a  note  given  for  the  price  of  goods,  who  seeks  redress 
for  the  non-delivery  at  the  stipulated  time— denied  this  relief 
because  he  has  commenced  a  suit  against  the  seller ;  but  he  will 
be  obliged  to  elect  between  his  own  suit  and  the  recoupment.! 

So  in  Alabama,  a  defendant  by  electing  to  recoup  the  dam- 
ages when  sued  for  a  breach  of  contract,  thereby  precludes  him- 
self from  afterwards  suing  for  damages.:): 

The  doctrine  does  not  appear  always  applicable  to  real 
estate.  Thus,  where  a  promissory  note  was  given  in  considera- 
tion of  the  conveyance  of  certain  premises,  and  the  defendant 
was  let  into  possession,  but  the  plaintiff  refused  to  convey,  the 
Court  of  King's  Bench  held  the  refusal  to  be  no  defense  to  an 
action  on  the  note,  saying  that  the  consideration  had  not  wholly 
failed.§  And  the  same  principle  has  been  recognized  in  this 
country.| 

In  regard  to  chattels  generally,  this  case  cannot  arise,  be- 
cause there  is  no  evidence  of  title  necessary.  But  in  regard  to 
vessels,  where  a  bill  of  sale  is  requisite,  the  same  question 
might  present  itself  As  above  presented,  the  decision  just 
cited  seems  correct,  because  there  was  no  allegation  of  dama- 
ges sustained  by  the  refusal  to  complete  the  transfer.  But  if 
such  mischief  as  the  loss  of  a  good  offer  were  to  result,  it  would 
seem  that  it  should  constitute  a  defense  pro  tanto. 

I  have  reviewed  the  above  cases  somewhat  in  chronological 
order,  because  the  doctrine  is  one  of  recent  growth ;  and  in 
New  York  it  may  now  be  safely  said,  that,  whether  in  cases  of 


*  And  see  to  same  point,  Lameraon  «.  Marvin,  8  Barb.  S.  C.  B.,  9. 

t  Fabricotti  w.  Laonitz,  8  Sandf.  S.  C.  B.,  748. 

X  McLane  w.  Miller,  12  Ala.,  648. 

S  Moggridge  «*.  Jones,  8  Camp.,  88,  and  14  East,  486. 

|  Freligh  «t .  Piatt,  5  Co  wen,  494 ;  and  Greenleaf  w.  Cook,  2  Wheaton,  18. 
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sales  of  chattels,  contracts  for  labor  and  materials,  or  for  pro- 
fessional services,  whether  the  action  be  for  the  original  con- 
tract price,  or  on  a  security  given  therefor,  and  also  in  actions 
for  rent,  it  is  competent  for  the  defendant  to  give  in  evidence 
in  diminution  or  recoupment  of  damages,  any  fraud,  breach  of 
warranty,  or  negligence,  growing  out  of  and  relating  to  the 
particular  thing  in  question  by  which  he  has  been  injured,  and 
the  yfJxo]3  matter  is  to  be  submitted  to  the  jury.  For  damages  not 
arising,  however,  out  of  the  contract  of  the  parties,  and  entirely 
independent  of  their  respective  covenants  or  agreements,  there 
can  be  no  recoupment ;  and  so  in  an  action  for  rent  upon  a 
lease  which  provided  for  the  landlord's  entering  on  the  premi- 
ses to  make  repairs  during  the  term,  the  tenant  cannot  recoup 
damages  occasioned  by  negligent  and  tortious  behavior  of  the 
landlord  and  his  servants  in  making  such  repairs.* 

So  where  there  are  distinct  sales,  they  cannot  be  regarded 
as  one  transaction,  so  as  to  entitle  the  defendant  in  an  action 
for  the  price  of  the  last  parcel  delivered  to  recoup  his  damages 
growing  out  of  the  previous  deliveries.f  Nor  can  there  be  any 
recoupment  of  damages  sustained  subsequent  to  the  commence- 
ment of  the  8uit4 

As  to  the  way  in  which  the  defense  of  recoupment  is  to  be 
set  up,  it  is  now  settled  that  evidence  to  support  it  if  total  and 
going  to  the  whole  action  will  be  received  under  the  general 
issue,  but  that  where  it  is  only  partial  it  cannot  be  pleaded, 
and  notice  must  be  given  with  the  plea.  In  New  York  the 
courts  hold  "  notice  to  be  an  essential  part  of  the  rule."§ 

This,  too,  appears  decided-  in  New  Hampshire  ;I  and  in 
most  of  our  sister  States  the  general  rule  seems  to  be  settling 
down  as  in  New  York,  with,  however,  considerable  fluctuation. 

On  the  Massachusetts  circuit,  before  Story,  J.,  where  snit^" 
was  brought  on  a  special  contract  for  keeping  sheep  at  a  stip- 


*  Cram  vs.  Dresser,  2  Sand  ford  8.  C,  120. 

t  Seymour  vs.  Davis,  2  Sandf.  8.  C,  240. 

X  Harger  vs.  Edmonds,  4  Barb.  S.  C.  B.,  256. 

$  The  Mayor  of  Albany  vs.  Trowbridge,  5  Hill,  71 ;  affirmed  in  Error,  7  Hill,  429. 
Batterman  vs.  Pierce,  8  Hill,  171.  Barber,  vs.  Rone,  5  Hill,  76.  Whitbeck  vs.  Skinner, 
7  Hill,  58.  Stearns  vs.  Marsh,  4  Denio,  227.  McCulloagh  vs.  Cox,  6  Barbour  8.  C.  R., 
886.    Eldridge  vs.  Mather,  2  Comatock  R.,  157. 

|  Batton  vs.  Turner,  6  N.  H.  R.,  497 ;  snpra,  219,  m»  noHs. 

T  Crowninshield  vs.  Robinson,  1  Mason,  98,  (1816). 
\ 
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ulated  price,  the  defendant  offered  to  prove  that  the  sheep  were 
so  negligently  kept  that  many  of  them  died.  The  court,  how- 
ever, refuged  to  admit  it,  intimating  that  on  a  quantum  meruit 
the  rule  might  be  different,  but  that  on  a  specific  contract  the 
defendant  must  be  left  to  his  cross  action. 

But  on  the  same  circuit,  in  assumpsit  for  the  price  of 
goods,  the  defendant  was  allowed  to  prove  that  they  were  of  a 
quality  inferior  to  what  they  were  represented  to  be  at  the  sale.* 

The  Supreme  Court  of  the  United  States  at  one  time  laid 
down  the  restricted  rule. f  It  was  an  action  of  assumpsit  brought 
to  recover  the  amount  of  a  note  given  for  a  race-horse,  and 
which  the  defendant  offered  to  prove  was  unsound  at  the  time 
of  sale.  The  judge  held  that  the  evidence  was  inadmissible, 
unless  the  plaintiff  at  the  time  of  the  sale  knew  of  the  unsound- 
ness, or  in  other  words,  was  guilty  of  fraud.  This  doctrine  was 
held  correct,  and  the  court  said, 

"  The  result  of  the  cues  is  this:  if  upon  a  sale  with  a  warranty,  or  if,  by 
the  special  terms  of  the  contract,  the  vendee  is  at  liberty  to  return  the  article 
sold,  an  offer  to  return  it  is  equivalent  to  an  offer  accepted  by  the  vendor,  and 
in  that  case,  the  contract  is  rescinded  and  at  an  end,  which  is  a  sufficient  de- 
fense to  an  action  brought  by  the  vendor  for  the  purchase  money,  or  to  enable 
the  vendee  to  maintain  an  action  for  money  had  and  received,  in  case  the  pur- 
chase money  has  been  paid.  The  consequences  are  the  same  where  the  sale 
is  absolute  and  the  vendor  afterwards  consents  unconditional! v  to  take  back 
the  property;  because  in  both  the  contract  is  rescinded  by  the  agreement  of  the 
parties,  and  the  vendee  is  well  entitled  to  retain  the  purchase  money  in  the  one 
case,  or  to  recover  it  back  in  the  other.  But  if  the  sale  be  absolute,  and  there 
be  no  subsequent  agreement  or  consent  of  the  vendor  to  take  back  the  article, 
the  contract  remains  open,  and  the  vendee  is  put  to  his  action  upon  the  war- 
ranty, unless  it  be  proved  that  the  vendor  knew  of  the  unsoundness  of  the  ar- 
ticle, and  the  vendee  tendered  a  return  of  it  within  a  reasonable  time.** 

The  whole  subject  has,  however,  recently  been  examined 
by  the  same  high  tribunal  in  a  case  coming  up  from  Alabama, 
in  which,  although  it  was  decided  upon  the  local  law  of  that 
State,  the  reasonableness  of  the  American  doctrine,  "  that  upon 
the  principles  of  justice  and  convenience  and  with  a  view  to 
prevent  litigation  and  expense,  where  fraud  has  occurred,  or  / 

where  there  has  been  a  failure  of  consideration,  total  orpar- 


•  Miller  w.  Smith,  1  Mason,  487. 

t  Thornton  w.  Wynn,  12  Wheat.,  188. 
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tial,  or  a  breach  of  warranty,  fraudulent  or  otherwise,  all  or  any 
of  these  facts  may  be  relied  on  in  defense  by  a  party  when  sued 
on  such  contract,  and  that  he  shall  not  be  driven  to  a  cross- 
action,"  was  ably  and  elaborately  maintained.* 

The  more  liberal  rule  has  also  been  recently  adopted  in 
Massachusetts.  60  in  an  actionf  brought  by  a  factor  to  recover 
against  his  principal,  the  plaintiff's  negligence  in  selling  the 
defendant's  goods  being  set  up  by  way  of  diminution  of  dam- 
ages, the  previous  cases  were  reviewed,  and  the  court  said, 
"  The  question  for  a  time  may  have  ranked  in  the  class  of 
legal  uncertainties ;  but  it  appears  to  us  at  present,  to  be  settled 
on  reasonable  and  satisfactory  principles."^ 


*  Withers  vi.  Greene,  9  Howard,  214 ;  and  same  doctrine  affirmed  in  Van  Buren 
«*.  Diggos,  11  Howard,  461. 

t  Dodge  w.  Tileston,  12  Pick.,  828. 

%  And  to  this  the  courts  of  that  State  have  adhered.  In  Harrington  w.  Stratton, 
22  Pick.,  610,  in  an  action  on  a  promissory  note  given  on  an  exchange  of  horses,  the 
defendant  offered  to  prove  false  representation  made  by  the  plaintiff  in  reduction  of 
damages ;  and  the  8aprem6  Court  of  Massachusetts,  after  reviewing  the  English  and 
American  cases,  particularly  those  in  New  York,  at  length  distinctly  disclaimed  any 
distinction  between  a  suit  brought  on  the  original  contract,  and  on  a  security  given  for 
the  price ;  and  held  that  in  either  case  the  defendant  might  show  a  partial  failure  of 
consideration,  to  reduce  the  damages ;  but  that  notice  would  be  necessary  to  let  in  the 
defense. 

And  again,  in  assumpsit  on  a  promissory  note  for  an  ox,  it  was  held  by  the  same 
court,  Perley  w.  Baloh,  28  Pick.,  284,  that  the  purchaser  might  avail  himself  of  a  par- 
tial failure  of  consideration,  or  of  deception  in  the  quality  or  value  of  the  chattel,  to 
reduce  the  damages,  and  was  not  obliged  to  resort  to  a  separate  action  for  the  deceit, 
or  upon  the  warranty.  In  a  recent  case  in  the  same  State,  the  subject  has  been  again 
considered.  In  a  suit  on  a  note  given  for  a  chaise  warranted  to  be  a  first  rat*  dtatst, 
the  defendant  offered  evidence  to  show  that  there  were  defects  in  it,  and  contended 
that  the  difference  between  the  amount  agreed  to  be  paid  for  the  chaise  and  what  the 
jury  should  deem  its  true  value  at  the  time  of  the  sale, was  the  amount  of  deduction 
to  which  he  was  entitled.  But  the  judge  charged  that  if  there  were  defects  in  the 
chaise  at  the  time  of  the  sale,  the  defendant  was  entitled  to  have  so  much  deducted 
from  the  note  as  the  chaise  was  worth  less  on  account  of  such  defects,  and  this  was  held 
right  on  exception,  the  court  saying,  "There  was  no  question  before  the  jury  as  to  the 
actual  worth  of  the  chaise,  no  question  whether  cither  party  had  made  a  good  or  bad 
bargain."    Goodwin  v$.  Morse,  9  Met.,  278. 

As  to  the  defense  of  a  judgment  recovered  in  a  former  suit,  where  the  same  ser- 
vices have  been  credited,  see  Briggs  vs.  Richmond,  10  Pick.,  891.  In  Hunt  *t.  The 
Otis  Company,  4  Met.,  464,  where  a  plaintiff  had  entered  into  a  manufactory  with 
knowledge  of  a  regulation  adopted  by  the  company,  requiring  all  persons  employed  by 
them  to  give  them  four  weeks*  notice  of  an  intention  to  quit  their  service,  and  quitted 
their  service  without  giving  such  notice,  he  was  held  liable,  in  a  suit  brought  against 
them  for  his  wages,  for  all  damages  caused  by  his  not  giving  the  notice ;  and  in  such 
suit  the  amount  of  such  damages  may  be  deducted  from  his  wages. 

In  Pennsylvania,  damages  arising  from  a  breach  of  warranty  of  goods  sold,  may 
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In  England,  the  rule  adopted  in  this  country  has  been  but 

be  set-off  under  the  statute  of  that  8tate  in  an  action  on  a  note  given  in  a  difsrmt 
transaction*  Phillips  «#.  Lawrence,  6  Watts  A  Berg.,  160 ;  Carman  vs.  Franklin  lire 
Ins.  Co.,  6  Watte  &  Serg.,  155.  Where  the  plaintiff  sold  land  to  the  defendant  for 
$8,000,  and  took  bonds  for  the  price  to  the  amount  of  $1,500,  at  the  time  of  the  sale, 
the  land  was  incumbered  by  judgments  to  the  amount  of  $750.  Under  these  judg- 
ments the  land  was  sold,  and  the  defendant  bought  it  in  for  this  sum.  The  plaintiff 
sued  on  the  bonds,  and  the  defendant  set  this  up  as  a  total  failure  of  consideration. 
Bat  it  was  held  that  the  defendant  conld  only  set-off  or  deduct  the  amount  paid  by 
him  on  the  incumbrances,  and  that  the  plaintiff  was  entitled  to  recover  the  balance. 
McGinnis  w.  Noble,  7  Watts  <fe  Berg.,  454. 

In  Connecticut  the  rule  appears  unsettled.  In  MoAlpin  vs.  Lee,  12  Conn.,  129, 
the  8upreme  Court  of  Connecticut  recognized  the  doctrine  of  Bsab  vs.  McAUstsr,  and 
applied  it  to  an  action  of  book  debt  brought  to  reoover  the  price  of  property  sold 
under  a  special  agreement,  which  proved  inferior  in  quality  to  that  contracted  for,  and 
allowed  the  defendant  in  the  assessment  of  damages  a  deduction  of  the  agreed  price, 
and  the  value  of  the  property  sold,  the  court  saying  that  the  rule  was  the  same  whether 
the  action  was  for  goods  sold  and  delivered,  or  upon  a  bill  or  note  given  for  the  stipu- 
lated price. 

But  in  Pulcifer  e#.  Hotchktss,  12  Conn.,  285,  in  an  action  on  a  note  given  for  ft 
patent,  the  same  court  held  that  the  defendant  could  not  show  that  the  plaintiff  had 
made  false  representations  in  regard  to  its  value  and  that  the  consideration  had  par- 
tially failed,  but  that  he  must  resort  to  his  action  on  the  warranty.  In  Delaware,  see 
Draper  vs.  Randolph,  4  Har.,  454. 

In  Alabama  the  Supreme  Court  has  recently,  in  a  very  learned  and  elaborate 
opinion,  adopted  the  doctrine  of  recoupment,  by  that  name,  and  applied  it  to  the  case 
of  a  warehouseman  who  had  advanced  on  cotton  deposited  with  him.  In  an  action 
brought  for  these  advances,  it  was  held  competent  for  the  owner  of  the  cotton  to  re- 
coup the  damages  sustained  by  the  destruction  of  the  cotton  through  the  plaintiff's 
negligence.    Hatchett  vs.  Gibson,  18  Alaba.  N.  S.,  587. 

Bo,  in  the  same  State,  if  an  overseer  employed  at  a  stipulated  price  per  annum, 
is  siok  a  part  of  the  time  and  thus  unfitted  for  active  service,  the  employer  may  recoup 
the  damages  sustained  by  the  imperfect  performance  of  the  contract.  Jones  ♦#.  Dey- 
er,  16  Ala.,  221.  Hunter  vs.  Waldron,  7  Ala.,  768.  Bee,  also,  MoLane  vs.  Miller,  12 
Ala.,  648. 

So  in  Maine,  in  an  action  on  a  note  given  for  the  good  will  of  a  business,  a  partial 
failure  of  consideration  (growing  out  of  the  fact  that  the  plaintiff  had  returned  to 
practice),  though  unliquidated,  may  be  given  in  evidence  to  mitigate  the  damages. 
Herbert vs.  Ford,  29  Maine,  546. 

In  Tennessee  the  doctrine  has  been  introduced  to  but  a  limited  extent.  It  has 
been  declared  applicable  only  to  cases  where  a  special  contract  has  been  partially  ex- 
ecuted, but  not  according  to  its  terms.  Here  the  defendant  is  liable  to  the  plaintiff, 
not  on  the  special  contract,  but  on  an  indebitatus  assumpsit,  for  so  much  as  the  defend- 
ant may  be  found  liable  ex  aquo  H  bono,  to  pay  for  the  partially  or  defectively  exe- 
cuted contract ;  and  in  such  case,  in  order  to  ascertain  what  the  defendant  does,  «s 
aquo  st  bono,  really  owe,  he  shall  be  allowed  by  way  of  recoupment  such  damages  as 
he  has  sustained  by  reason  of  the  non-performance  of  the  contract,  as  it  was  entered 
into  by  the  plaintiff,  and  which  he  could  recover  by  a  cross  action.  Porter  vs.  Woods, 
8  Humphreys,  60.  Crouch  vs.  Miller,  5  Humphreys,  586.  But  on  an  executed  con- 
tract, as  in  debt  or  indebitatus  assumpsit,  for  the  price  of  a  slave  sold  and  delivered, 
the  defendant  cannot  reooup  the  damages  accruing  by  reason  of  a  breach  of  warranty. 
Henning  vs.  Van  Hook,  8  Humphreys,  678.  So  where  an  engineer  sues  for  his  stipu- 
lated salary,  damages  sustained  by  his  employer  by  reason  of  his  unskillful  perform- 
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partially  recognized.*  In  an  action  of  assumpsit  for  goods  sold, 
brought  to  recover  the  price  of  some  cinq  foin  seed,  warranted 
by  the  plaintiff  to  be  good,  new  growing  seed,  it  was  held  com- 
petent for  the  defendant  to  show  that  it  did  not  correspond  with 
the  warranty.  The  plea  was  the  general  issue  without  notice, 
but  the  defense  went  to  the  whole  action.  And  in  assumpsitf 
for  a  horse  sold,  the  plaintiff  having  warranted  him,  it  was  held 
that  the  defendant  had  a  right  to  give  the  breach  of  warranty 
in  evidence,  in  reduction  of  damages.  Again,:}:  where  the  work 
was  imperfectly  done  for  an  agreed  sum,  Yaughan,  B.,  said, 
"  I  think  the  rule  that  there  should  be  an  abatement  of  price 
for  the  non-performance  of  any  part  of  the  contract  by  the  plain- 
tiff, is  a  convenient  rule." 

But,  in  other  cases,  the  rule  has  not  been  adhered  to.§  It 
lias  been  held,  indeed,  that  an  attorney  cannot  recover  against 
his  client  for  work  which  was  useless  towards  accomplishing 
the  object  which  the  client  had  in  view.)  But  in  a  recent  case,^[ 
the  rule  of  Templar  vs.  McZacKUm,  above  cited,**  was  re- 
affirmed ;  and  it  was  held  that  if  the  work  was  only  partly  use- 
less, the  client's  remedy  is  by  a  cross  action.  It  is  worthy  of 
remark,  however,  that  in  none  of  these  cases  is  the  term  recoup- 
ment applied  to  a  defense  growing  out  of  the  defendant's  coun- 
ter claim.  It  is  uniformly  restricted  in  England,  I  believe,  to 
■        .     i. .     ■        I...  i         .  ■  ■ 

anoe  of  his  duties,  cannot  be  set-off.  N.  &  K.  Turnpike  Co.  vs.  Harris,  8  Humph., 
666;  and  see,  also,  Allen  vs.  McNew,  8  Humphrey*,  46. 

In  Mississippi,  fraud  in  the  sale  of  a  slave  may  be  proved  in  an  action  on  the  note 
given  for  the  purchase  money,  under  the  plea  of  non-assumpsit.  Simmons  «*.  Cut- 
reer,  12  Smede  &  M.,  684. 

In  Kentucky,  also,  it  has  been  held  that  in  an  action  brought  on  the  contract  for 
the  prioe  of  goods  sold,  the  defendant  may  give  in  evidenoe  the  breach  of  any  warranty, 
or  any  fraudulent  representation  in  the  sale,  and  thus  recoup  the  damages  he  has  sus- 
tained.   Culver  w.  Blake,  6  B.  Monroe,  688. 

In  Wisconsin  it  has  been  held  by  the  Supreme  Court,  in  accordance  with  the 
decisions  in  New  York,  that  "  matters  in  diminution  of  the  plain tiflk  demand,  arising 
out  of  the  same  transaction  and  not  technically  an  off-set,'1  can  be  set  off  by  way  of 
recoupment,  provided  notice  be  given  with  the  plea.  Norton  tw.  Booker, 
Beports,  by  T.  P.  Burnett,  1844,  88. 

*  Poulton  vs.  Lattimore,  9  Barn.  A  Ores.,  269,  (1829). 

t  Street vs.  Blay,  2  B.  A  Adol.,  458,  (1881). 

%  Allen  «#.  Cameron,  8  Tyr.,  907.    1  Cr.  &  Mees.,  888,  (1888). 

%  Hill  w.  Featheratonhaugh,  7  Bing.,  669. 

|  Bee,  also,  Bracey  vs.  Garter,  12  Adol.  A  Ellis,  878,  where  the  same  principle* 
recognised. 

1  Shaw  vs.  Arden,  9  Bing.,  287. 

•*  Supra,  484. 
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that  limitation  of  the  plaintiff's  demand  which  shows- that  he 
has  really  not  suffered  the  loss  which  he  alleges. 

In  a  recent  case  in  the  English  Exchequer,*  the  whole  sub- 
ject was  considered  by  that  court.  The  suit  was  special  as- 
sumpsit on  a  contract  to  build  a  ship  for  the  plaintiff  according 
to  certain  specifications,  and  the  breach  charged,  that  the  work 
was  insufficiently  done,  by  reason  of  which  the  plaintiff  had 
been  obliged  to  re-fasten  and  repair  her.  The  defendant  plead- 
ed a  former  suit  brought  by  himself  for  the  contract  price,  in 
which  the  now  plaintiff  gave  evidence  of  the  same  breach  of 
contract  as  that  alleged  in  the  present  declaration,  and  averred 
that  the  jury  deducted  the  compensation  due  the  now  plaintiff 
in  that  suit.  The  plea  was  held  bad,  substantially  on  the  ground 
that  in  the  former  action  the  plaintiff  could  only  have  been  al- 
lowed a  deduction  of  damages  from  the  agreed  price  so  far 
as  the  ship  fell  short  of  the  contract  at  the  time  of  delivery, 
and  not  for  subsequent  repairs.    Parke,  B.,  said, 

"  The  ground  on  which  it  was  endeavored  to  support  the  plea,  in  a  very  in- 
genious argument,  was  this :  That  a  defendant  in  an  action  for  the  stipulated 
price  of  a  chattel,  which  the  plaintiff  had  contracted  to  make  for  the  defendant 
of  a  particular  quality,  or  of  a  specific  chattel  sold  with  a  warranty,  and  de- 
livered, had  the  option  of  setting  up  a  counter  claim  for  breach  of  the  contract 
in  the  one  instance,  or  the  warranty  in  the  other,  in  the  nature  of  a  cross  action ; 
and  that  if  he  exercised  that  option,  he  was  in  the  same  situation  as  if  he  had 
brought  such  an  action,  and  consequently  could  not  after  judgment  in  one 
action  bring  another;  and  the  case  was  likened  to  a  set-off  under  the  statutes. 
This  argument  was  founded  on  no  other  authority  than  an  expression  of  Lord 
Tenterdeti,  in  giving  the  judgment  of  the  court  in  the  case  of  Street  vs.  Blay; 
his  lordship  having  said  that  a  breach  of  warranty  might  be  given  in  evidence 
in  an  action  for  the  price  of  a  specific  article  sold,  in  mitigation  of  damages, 
4  on  the  principle,  it  should  seem,  of  avoiding  circuity  of  action.'  But  we  are 
all  of  opinion  that  no  such  inference  is  to  be  drawn  from  that  expression. 
What  was  meant  was,  that  the  sum  to  be  recovered  for  the  price  of  the  article 
might  be  reduced  by  so  much  as  the  article  was  diminished  in  value  by  reason 
of  the  non-compliance  with  the  warranty ;  and  that  this  abatement  was  allow- 
ed  in  order  to  save  the  necessity  of  a  cross  action.  Formerly,  it  was  the  prac- 
tice where  an  action  was  brought  for  an  agreed  price  of  a  specific  chattel  sold 
with  a  warranty,  or  of  work  which  was  to  be  performed  according  to  contract, 
to  allow  the  plaintiff  to  recover  the  stipulated  sum,  leaving  the  defendant  to  a 
cross  action  for  breach  of  the  warranty  or  contract ;  in  which  action,  as  well 
the  difference  between  the  price  contracted  for  and  the  real  value  of  the  artU 


*  Mondel  w.  Steel,  8  Macs.  A  Wela.,  858. 
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cles,  or  of  the  work  done,  as  any  consequential  damage  might  hare  been  re- 
covered ;  and  this  course  was  simple  and  consistent.  In  the  one  case,  the 
performance  of  the  warranty  not  being  a  condition  precedent  to  the  payment 
of  the  price,  the  defendant,  who  received  the  chattels  warranted,  has  thereby 
the  property  vested  in  him  indefensibly,  and  is  incapable  of  returning  it  back ; 
he  has  all  that  he  stipulated  for  as  the  condition  of  paying  the  price,  and  there- 
fore it  was  held  that  he  ought  to  pay  it,  and  seek  his  remedy  on  the  plaintiffs 
contract  of  warranty.  In  the  other  case,  the  law  appears  to  have  construed  the 
contract  as  not  importing  that  the  performance  of  every  portion  of  the  work 
should  be  a  condition  precedent  to  the  payment  of  the  stipulated  price,  other- 
wise the  least  deviation  would  have  deprived  the  plaintiff  of  the  whole  price; 
and  therefore  the  defendant  was  obliged  to  pay  it,  and  recover  for  any  breach 
of  contract  on  the  other  side.  But  after  the  case  of  Boston  vs.  Butter,  a  dif- 
ferent practice,  which  had  been  partially  adopted  before  in  the  case  of  King  vs. 
Boston,  began  to  prevail,  and  being  attended  with  much  practical  convenience, 
has  been  since  generally  followed ;  and  the  defendant  is  now  permitted  to 
show  that  the  chattel  by  reason  of  the  non-compliance  with  the  warranty  in 
the  one  case,  and  the  work  in  consequence  of  the  non-performance  of  the  con* 
tract  in  the  other,  were  diminished  in  value.  (Kist  vs.  Atkinson,  Thornton  vs. 
Place),  &c.  The  same  practice  has  not,  however,  extended  to  all  cases  of 
work  and  labor,  as  for  instance  that  of  an  attorney  {Tempter  vs.  McLacMan), 
unless  no  benefit  whatever  has  been  derived  from  it ;  nor  in  actions  for  freight 
(Sheets  vs.  Davits.)  It  is  not  so  easy  to  reconcile  these  deviations  from  the 
ancient  practice  with  principle,  in  those  particular  cases  above  mentioned,  as  it 
is  in  those  where  an  executory  contract,  such  as  this,  is  made  for  a  chattel  to 
be  manufactured  in  a  particular  manner,  or  goods  to  be  delivered  according  to 
a  sample  (Qermaine  vs.  Burton),  where  the  party  may  refuse  to  receive,  or 
may  return  in  a  reasonable  time,  if  the  article  is  not  such  as  bargained  for;  for 
in  these  cases  the  acceptance,  or  non-return,  affords  evidence  of  a  new  con- 
tract on  a  quantum  valebat ;  whereas,  in  a  case  of  a  delivery  with  a  warranty 
of  a  specific  chattel  there  is  no  power  of  returning,  and  consequently  no  ground 
to  imply  a  new  contract ;  and  in  some  cases  of  work  performed  there  is  difficul- 
ty in  finding  a  reason  for  such  presumption :  it  must,  however,  be  considered 
that  in  all  these  cases,  of  goods  sold  and  delivered  with  a  warranty,  and  work 
and  labor,  as  well  as  the  case  of  goods  agreed  to  be  supplied  according  to  con- 

'  tract,  the  rule  which  has  been  found  so  convenient  is  established ;  and  that  it 
is  competent  for  the  defendant,  in  all  of  those,  not  to  set  off  by  a  proceeding 
in  the  nature  of  a  cross  action,  the  amount  of  damages  which  he  has  sustained 
by  breach  of  the  contract,  but  simply  to  defend  himself  by  showing  how  much 
less  the  subject-matter  of  the  action  was  worth,  by  reason  of  the  breach  of 
contract;  and  to  the  extent  that  he  obtains,  or  is  capable  of  obtaining,  an  abate- 
ment  of  price  on  that  account,  he  must  be  considered  as  having  received  satis- 

;      faction  for  the  breach  of  contract,  and  is  precluded  from  recovering  in  another 
action  to  that  extent,  but  no  more. 

■  "  The  opinion,  therefore,  attributed  on  this  record  to  the  learned  judge,  is, 

'      we  think,  incorrect  and  not  warranted  by  law ;  and  all  the  plaintiff  could  by 
law  be  allowed  in  diminution  of  damages  on  the  former  trial,  was  a  deduction 
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from  the  agreed  price,  according  to  the  difference  at  the  time  of  delivery  be- 
tween the  ship  as  she  was,  and  what  she  ought  to  have  been  according  to  the 
contract ;  bat  all  claims  for  damages  beyond  that,  on  account  of  the  subsequent 
necessity  for  more  extensive  repairs,  could  not  have  been  allowed  in  the  for- 
mer action,  and  may  now  be  recovered."* 

A  question  analogous  to  those  which  we  have  been  consid- 
ering is  presented  in  the  case  of  conflicting  claims  for  freight, 
and  for  damages  resulting  from  bad  stowage  or  other  negligence 
of  the  carrier.  In  England  the  rule  is,  that  the  consignee  who 
has  received  the  goods  must  pay  the  freight  without  deduction, 
and  resort  to  his  cross  action  for  the  damage.f  But  the  incli- 
nation of  judicial  opinion  in  this  country  seems  to  be  to  allow 
the  injury  done  by  the  negligence  of  the  carrier  to  be  set  off 
as  an  answer,  pro  tanto,  to  his  claim  for  compensation.  It  has 
been  so  decided  in  Illinois  and  in  Pennsylvania.^  So,  also, 
the  consignee  of  property  a  part  of  which  is  not  delivered,  may 
recoup  the  damage  so  sustained  in  an  action  against  him  for 
the  freight.§  The  same  principle  has  been  applied  to  the  case 
of  an  agreement  to  load  a  vessel  with  a  stipulated  freight, 
where  the  defendant  failed  to  comply  with  his  contract,  but 
third  persons  offered  to  make  up  the  deficiency.  Here  it  was 
held  that  the  master  was  bound  to  accept  the  offer  of  such  third 
persons,  and  that  the  defendant  was  entitled  to  recoup  the 
freight  moneys  that  they  would  have  paid.) 

Nor  is  the  doctrine  of  recoupment  confined  exclusively  to 
cases  of  contract.  It  is  often  applied  in  cases  of  tort.  So  in 
trover. 

Thus,  it  has  been  held  applicable,  in  New  York,  to  a 
lien  for  freight,  where  the  goods  were  sued  for  in  trover.^" 

A  question  very  analogous  to  this  is,  how  far  evidence 

*  For  other  English  oases,  boo  Leggett  vs.  Cooper,  2  Stark.,  98 ;  Kist  vs.  Atkinson, 
2  Gamp.,  68 ;  OkeU  vs.  Smith,  1  Stark.,  107,  (86) ;  White  vs.  Chapman,  ib.,  118,  (91) ; 
Denew  vs.  Daverell,  8  Camp.,  461 ;  Sheels  vs.  Davits,  4  Camp.,  119 ;  Caswell  vs.  Coare, 
2  Taunt.,  107 ;  Montriou  vs.  Jeffeiys,  2  Car.  &  P.,  118 ;  Hamond  vs.  Holiday,  1  C.  & 
P.,  884 ;  Bamford  vs.  Harris,  1  Stark.,  274. 

t  Davidson  vs.  Gwynne,  12  East,  881.  Sheels  vs.  Davies,  4  Camp.,  119 ;  and  S.  C, 
6  Taunt,  65.    And  see  Abbott  on  Shipping,  Part  IV.,  Chap.  IX.,  428. 

X  Edwards  vs.  Todd,  1  Scammon,  468.  Leech  vs.  Baldwin,  5  Watts,  446.  Hum- 
phrey vs.  Reed,  6  Wharton,  485. 

$  Hinsdale  vs.  Weed,  5  Denio,  172. 

|  Hecksher  vs.  MoCrea,  24  Wend.,  804;  supra,  861,  and  also,  480.  And  see,  to 
same  point,  Costigan  vs.  Mohawk  &  H.  B.  B.,  2  Denio,  610. 

T  Everett  vs.  Saltus,  20  Wend.,  267  and  278. 
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of  payments  when  not  pleaded,  or  when  made  after  the  com- 
mencement of  the  suit,  is  admissible  in  reduction  of  damages; 
and  the  more  reasonable  rule  in  the  latter  case  would  seem  to 
be,  that  in  such  case  proof  of  the  payment  is  admissible  to  show 
that  the  plaintiff  has  not  sustained  the  entire  injury  for  which 
he  claims  compensation.* 

It  is  well  settled,  however,  that  after  an  action  is  brought 
and  costs  incurred,  the  defendant  cannot  bar  the  plaintiff's 
suit  by  paying  the  debt  merely,  without  also  paying  the  costs. 
And  where  such  payment  is  made,  the  plaintiff  will  generally 
be  entitled,  if  the  costs  are  not  paid,  to  take  judgment  for  nom- 
inal damages  and  his  costs,  f  But  if  the  payment  is  made  in 
satisfaction  of  the  debt,  damages,  and  costs,  then  the  verdict 
will  be  for  the  defendant.^  A.  plea  of  payment  into  court  in 
full  satisfaction  of  all  the  causes  of  action  in  the  declaration 
contained  is  good,  being  an  answer  to  the  damages  as  well  as 
the  debt§  But  a  plea  of  payment  into  court  in  debt,  stating 
that  the  defendant  never  was  indebted  to  the  plaintiff  to  a 
greater  amount  than  the  sum  paid  into  court,  is  bad,  as  not 
answering  the  damage  for  the  detention  of  the  debt 

I  cannot  here  omit  to  say,  that  the  doctrine  of  recoupment 
as  generally  adopted  in  the  United  States,  appears  to  me 
settled  on  just  and  philosophical  principles,  while  at  the  same 
time  there  is  no  doubt  that  it  works  a  serious  innovation  in  the 
ancient  rules  which  seek  to  produce  singleness  of  issues.  Those 
rules  are,  however,  so  far  modified  by  the  practice  of  double 
pleading,  set-off,  and  lastly  of  recoupment,  that  it  becomes  a 
grave  question,  whether  they  are  now  of  any  very  considerable 
practical  value ;  and  it  is  at  least  quite  doubtful  whether  the 
forms  of  action  are  of  any  great  utility,  so  far  as  they  are  sup- 
posed, or  were  originally  intended,  to  produce  a  single  issue. 

*  Shirley  w.  Jacobs,  2  Bing.  N.  C,  88.    Lediard  w.  Boucher,  7  Gar.  A  Payne,  1. 
Biehardaon  «.  Roberteon,  1  Mees.  A  Weis.,  468.    Vide  supra,  110. 
t  Belknap  «f.  Godfrey,  2*  Verm.,  289. 
X  Thames  «* .  Boast,  12  Q.  B.  B.,  808. 
$  Tristan  «f .  Barrington,  16  M.  A  W.,  60. 
|  Lowe  «f .  Steele,  15  M.  A  W.,  880. 
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THE  RULE  OP  DAMAGES  IN  ACTIONS  FOR  TORTS 

GENERALLY. 

Forms  of  Action  prescribed  for  wrongs— Trover— Case— Trespass — Replevin— Unless 
Aggravation  is  proved,  the  Measure  of  Damages  in  actions  of  Tort  is  matter  of 
Law— Where  Aggravation  is  shown,  the  Jury  have  a  discretion  to  give  Exempla- 
ry or  Vindictive  Damages  beyond  compensation  for  actual  Loss— All  the  attendant 
circumstances  may  be  proved— Rule  where  both  plaintiff  and  defendant  are  in 
fault— In  Collision— In  Cases  of  Felony. 

Haying  thus  disposed  of  the  subject  of  contracts,  we  proceed 
now  to  the  consideration  of  wrongs.  The  forms  prescribed  by 
the  English  law  for  the  redress  of  wrongs,  or  as  they  are  tech- 
nically termed,  actions  ex  delicto,  are  trover,  case,  trespass,  re- 
plevin, and  detinue  * 

The  divisions  of  our  system  in  this  respect  are  arbitrary ;  for, 
as  we  have  already  had  occasion  to  notice, f  there  are  many 
actions  nominally  in  tort,  which,  in  respect  to  the  measure  of 
relief,  are  treated  as  virtually  actions  ex  contractu;  and  in 
these  cases  a  fixed  rule  of  damages  is  adhered  to.  So  in  an 
action  of  trespass  without  any  circumstances  of  aggravation,  the 
Supreme  Court  of  the  United  States  said  that,  the  case  not 
being  one  which  called  for  vindictive  or  exemplary  damages, 
the  plaintiff  was  only  entitled  to  recover  for  his  actual  in  jury  4 
So,  there  are  many  cases  of  tort  where  no  question  of  fraud, 
malice,  or  oppression  intervenes ;  and  in  those  cases  the  measure 

*  The  old  action  of  detinue  is  of  comparatively  rare  occurrence,  and  in  New  York 
is  abolished  by  statute. 

Grotius  thus  begins  his  chapter  De  Damno.    Supra  diximue  ejus  quod  nobis  debe- 

iur  fonte*  etee  tres;  pactionem — malefic  vum — legem.    De  paetionUme  satis  tractatwn. 

Veniamus  ad  id  quod  ex  malefioio  naturaUter  debet ur.    lib.  IL}  Cap.  17,  $  1,  De  Jure 

Jtetti  et  PaeU.    (grotius  treats  only  of  Damnum,  under  this  head  of  Maleficvum. — De 

J  or.  Bell,  et  Pac.,  Lib.  II.,  Cap.  17 ;  Tide,  also,  supra,  21. 

t  Supra,  885  and  855. 

%  Conard  w.  The  Pacific  Ins.  Co.,  6  Peters,  262,  282.  See,  also,  Bell  w.  Cunning- 
ham, 8  Peters,  69 ;  Tracy  vs.  Swartwout,  10  Peters,  80,  95. 


454  DAMAGES  IN  ACTIONS  OF  TORT. 

of  compensation  is  matter  of  law.  So  the  Supreme  Court  of 
New  Jersey  says,  in  an  action  of  trespass  quwre  dausumf regit, 
"  In  actions  of  trespass,  where  the  plaintiff  complains  of  no  injury 
to  his  person  or  feelings ;  where  no  malice  is  shown ;  where 
no  right  is  involved  beyond  a  mere  question  of  property; 
where  there  is  a  clear  standard  for  the  measure  of  damages, 
and  no  difficulty  in  applying  it, — the  measure  of  damages  is  a 
question  of  law,  and  is  necessarily  under  the  control  of  the 
court.*  And  so  again  in  North  Carolina,  in  an  action  of  tres- 
pass for  destroying  a  building  by  fire,  the  jury  at  nisi  prius  were 
directed  that  the  measure  of  damage  was  not  the  value  of  the 
building,  but  the  amount  it  would  have  taken  to  rebuild  it  if 
destroyed.  But  this,  on  review,  was  held  wrong ;  and  the  court 
said,  "  the  proper  measure  in  actions  of  this  kind  is  the  real 
value  of  the  property  destroyed,  unless  the  trespass  is  com- 
mitted wantonly  or  maliciously,  when  the  jury  may,  if  they 
think  proper,  give  vindictive  damages.  But  whether  they 
should  have  been  given  or  not  was  a  question  which  ought  to 
have  been  submitted  with  proper  instructions  to  the  jury. "f 
But,  on  the  other  hand,  where  circumstances  of  aggravation  are 
made  apparent,  where  the  motive  of  the  plaintiff  is  grossly 
fraudulent,  malicious,  or  oppressive,  the  amount  of  relief  is  left 
largely  to  the  discretion  of  the  jury. 

In  regard  to  these  latter  cases,  we  have  already  observed 
the  general  disregard  of  the  principle  of  compensation  by  which 
they  are  marked.;}:  And  I  have  stated  the  rule  to  be,  that 
where  gross  fraud,  malice,  or  oppression  appears,  the  jury  are 
not  bound  to  adhere  to  the  strict  line  of  compensation,  but 
may,  by  a  severer  verdict,  at  once  impose  a  punishment  on  the 
defendant  and  hold  up  an  example  to  the  community.  I  pro- 
ceed now  to  a  review  of  the  cases  in  which  this  salutary  doc- 
trine has  been  maintained. 


*  Berry  tw.  Vreeland,  1  Zabriskie's  N.  J.  R.,  188. 

t  Wylie  vs.  Smitherman,  8  Iredell,  286. 

X  Supra,  88.  In  addition  to  the  cases  cited  in  the  text,  othere  will  be  found  bear- 
ing on  the  subject.  Leland  vs.  Stone,  10  Mass.,  459 ;  Weld  vs.  Bartlett,  10  Mass.,  470, 
478 ;  Stone  vs.  Codman,  15  Pick.,  297 ;  Larned  vs.  Buffington,  8  Mass.,  546;  Richards 
vs.  Farnham,  18  Pick.,  451.  And  the  doctrine  of  our  law  is  supported  by  writers  of 
more  than  mere  judicial  authority.  Thus  says  Mr.  Butherforth:  "Indeed,  in  many 
instances  of  gross  fault,  it  is  so  difficult  to  distinguish  between  a  mere  neglect  and  a 
malicious  design,  that  besides  the  demand  of  reparation  for  damages  done,  some  pun- 
ishment may  reasonably  be  inflicted  upon  the  person  so  offending." — Rutherforth?* 
Institutes  qf  National  Law,  booh  ».,  oh.  17,  Reparation,  209. 
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That  the  intent  of  the  defendant  is  material  in  regard  to 
damages,  has  always  been  recognized  in  our  law :  "  damages 
are  graduated  by  the  intent  of  the  party  committing  the 
wrong."*  Indeed,  the  rule  is,  that  if  the  rights  of  another  party 
are  invaded,  although  without  evil  design,  and  even  if  the  act  be 
purely  accidental,  the  trespass  must  be  answered  for  in  dama- 
ges. The  question  of  intention  is  only  urged  in  mitigation  or  ag- 
gravation of  damages.  Thus  in  an  early  decision,  a  case  of  tres- 
pass quare  cUmswnf regit  is  cited,  where  the  defendant  pleaded 
"he  had  an  acre  lying  next  the  six  acres  (loeus  in  quo),  and  on 
it  a  hedge  of  thorns :  he  cut  the  thorns,  and  they,  ipso  invito, 
fell  upon  the  plaintiff's  land ;  and  the  defendant  took  them  off 
as  soon  as  he  could,  which  is  the  same  trespass ;  and  the  plaintiff 
demurred,  and  it  was  adjudged  for  the  plaintiff;  for  though  a 
man  do  a  lawful  thing,  yet  if  any  damage  do  hereby  befall 
another,  he  shall  answer  for  it  if  he  could  have  avoided  it.  As, 
if  a  man  fell  a  tree,  and  the  boughs  fall  on  another,  ipso  invito, 
yet  the  action  lies.  If  a  man  shoot  at  butts  and  hurt  another  un- 
awares, an  action  lies.  I  have  land  through  which  a  river  runs 
to  turn  your  mill,  and  I  top  the  sallows  growing  on  the  river-side, 
which  accidentally  stop  the  water  so  as  your  mill  is  hindered, 
an  action  lies.  If  I  am  building  my  own  house,  and  a  piece  of 
timber  fall  on  my  neighbor's  house  and  breaks  part  of  it,  an 
action  lies."f  So  in  a  recent  case  in  the  Common  Pleas,  when 
in  an  affray  the  plaintiff  was  struck  by  accident,  Bosanquet,  J., 
said  to  the  jury,  "The  plaintiff  is  entitled  to  your  verdict 
whether  it  was  done  intentionally  or  not.  But  the  intention  is 
material  in  considering  the  amount  of  damages."^  So,  also,  in 
New  York,  in  an  action  against  a  company  for  blasting  negli- 
gently done  by  their  agents.§  The  principle  that  in  trespass 
the  intent  is  not  conclusive,  is  carried  so  far  that  a  lunatic  is  held 
liable  for  his  tortious  acts,  as  an  insane  justice  in  an  action  for 
false  imprisonment.)  On  principle  this  should  never  have 
been  permitted.    In  the  case  of  the  compos  mentis,  although 

*  Krom  vs.  Schoonmaker,  8  Barb.  S.  C.  B.,  651. 
t  Lambert  vs.  Bessie,  Sir  T.  Baym,  421. 
%  James  vs.  Campbell,  5  Car.  &  Payne,  872. 
%  Hay  vs.  Cohoes  Co.,  8  Barb.  S.  C.  B.,  42. 

I  Krom  vs.  Schoonmaker,  8  Barb.  S.  0.  E.,  647.     Morse  vs.  Crawford,  17  Verm.> 
499.    Bush  vs.  Pettibone,  4  Comstook,  800. 
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the  intent  be  not  decisive,  still,  the  act  punished  is  that  of  a 
party  competent  to  foresee  and  guard  against  the  consequences 
of  his  conduct ;  and  inevitable  accident  has  alwayB  been  held  an 
excuse.  In  the  case  of  the  lunatic  it  may  be  urged,  both  that  no 
good  policy  requires  the  interposition  of  the  law,  and  that  the 
act  belongs  to  the  class  of  cases  which  may  well  be  termed 
inevitable  accidents. 

It  might  be  said,  however,  that  the  malicious  or  insolent 
intention  does  in  fact  increase  the  injury,  and  the  doctrine 
of  exemplary  damages  might  thus  be  reconciled  with  the  strict 
notion  of  compensation ;  but  it  will  appear  from  the  cases  we 
now  proceed  to  examine,  that  the  idea  of  compensation  is  aban- 
doned and  that  of  punishment  introduced.  So  in  an  action  of 
trespass,  assault,  and  imprisonment,  the  act  complained  of  being 
an  arrest  of  the  plaintiff  as  printer  of  the  North  Briton,  under 
a  general  warrant  issued  by  Lord  Halifax,  then  Secretary  of 
State — no  actual  ill-treatment  being  alleged,  the  jury  having 
found  a  verdict  for  £300,  on  a  motion  for  a  new  trial  on  the 
ground  of  excessive  damages,  Lord  Chief  Justice  Pratt,  after- 
wards Lord  Camden,  said, 

"  I  cannot  say  what  damages  I  should  have  given  if  I  had  been  upon  the 
jury ;  but  I  directed  and  told  them  they  were  not  bound  to  any  certain  dam- 
ages, against  the  solicitor  general's  argument  The  personal  injury  done  to 
the  plaintiff  was  very  small ;  so  that  if  the  jury  had  been  confined  by  their  oath 
to  consider  the  mere  personal  injury  only,  perhaps  20Z.  damages  would  have 
been  thought  damages  sufficient ;  but  the  small  injury  done  to  the  plaintiff,  or 
the  inconsiderableness  of  his  rank  and  station  in  life,  did  not  appear  to  the 
jury  in  that  striking  light  in  which  the  great  point  of  law  touching  the  liberty 
of  the  subject,  appeared  to  them  at  the  trial ;  they  saw  a  magistrate  over  all 
the  king's  subjects,  exercising  arbitrary  power,  violating  Magna  Charta,  and 
attempting  to  destroy  the  liberty  of  the  kingdom,  by  insisting  upon  the  legality 
of  this  general  warrant  before  them ;  they  heard  the  king's  counsel,  and  saw 
the  solicitor  of  the  treasury,  endeavoring  to  support  and  maintain  the  legality 
of  the  warrant  in  a  tyrannical  and  severe  manner ;  these  are  the  ideas  which 
struck  the  jury  on  the  trial ;  and  I  think  they  have  done  right  in  giving  exem- 
plary damages."* 

And  the  motion  for  a  new  trial  was  denied.f 


*  Hackle  vs.  Money,  2  Wils.,  205. 

t  Beardmore  vs.  Carrington,  2  Wils.,  244,  was  an  action  also  growing  out  of  these 
general  warrants,  where  a  verdict  was  found  for  the  plaintiff  in  £1,000.  As  he  had  been 
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So,  in  an  action  of  trespass,  for  debauching  the  plaintiff's 
daughter,  a  verdict  having  been  found  for  502.,  on  a  motion  for 
a  new  trial  on  the  ground  that  the  damages  were  excessive 
Wilmot,  Lord  Chief  Justice,  said :  "  ActionB  of  this  sort  are 
brought  for  example's  sake ;  and  although  the  plaintiff's  loss 
•in  this  case  may  not  really  amount  to  the  value  of  twenty  shil- 
lings, yet  the  jury  have  done  right  in  giving  liberal  damages."* 

In  an  action  in  the  English  Common  Pleas,  of  trespass  quare 
dcmrwm,  fregit^  it  appeared  that  the  plaintiff,  a  gentleman  of 
fortune,  was  shooting  on  his  own  estate,  when  the  defendant, 
a  banker,  magistrate,  and  member  of  parliament,  forced  himself 
on  the  plaintiff's  land,  fired  at  game  several  times,  and  used 
very  intemperate  language.  The  jury  found  a  verdict  for  £500 ; 
and  on  a  motion  to  set  it  aside  for  excess,  Gibbs,  C.  J.,  said, 

M I  wish  to  know,  in  a  case  where  a  man  disregards  every  principle  which 
actuates  the  conduct  of  gentlemen,  what  is  to  restrain  him  except  damages. 
To  be  sure,  one  can  hardly  conceive  worse  condnct  than  this.  What  would 
be  said  to  a  person  in  a  low  situation  of  life,  who  should  behave  himself  in 
this  manner?  I  do  not  know  upon  what  principle  we  can  grant  a  rule  in  this 
case,  unless  we  were  to  lay  it  down  that  the  jury  are  not  justified  in  giving 
more  than  the  absolute  pecuniary  damage  that  the  plaintiff  may  sustain.  Sup- 
pose a  gentleman  has  a  paved  walk  in  his  paddock,  before  his  window,  and  that 
a  man  intrudes,  and  walks  up  and  down  before  the  window  of  his  house,  and 
looks  in  while  the  owner  is  at  dinner,  is  the  trespasser  to  be  permitted  to  say, 
4  here  is  a  half-penny  for  you,  which  is  the  full  extent  of  all  the  mischief  I  have 
done '  ?  Would  that  be  a  compensation  1  I  cannot  say  that  it  would  be." 
And  Heath,  J.,  said, "  I  remember  a  case  where  the  jury  gave  J&600  damages 
for  merely  knocking  a  man's  hat  off;  and  the  court  refused  a  new  trial.  There 
was  not  one  country  gentleman  in  a  hundred  who  would  have  behaved  with 
the  laudable  and  dignified  coolness  which  this  plaintiff  did.  It  goes  to  pre- 
vent the  practice  of  dueling,  if  juries  are  permitted  to  punish  insult  by  exem- 
plary damages  *f 

In  a  case  in  the  King's  Bench,  which  was  trespass  for  break- 

imprisoned  but  six  days,  a  motion  was  made  for  a  new  trial,  on  the  ground  of  the  ex- 
cessiveness  of  the  damages.  But  it  was  refused.  Lord  Campbell,  in  hia  Lives  of  the 
Chancellors,  Vol.  5,  249,  reports  Lord  Chief  Justice  Pratt  to  have  said,  "  As  to  the 
damages,  I  continue  of  opinion  that  the  jury  are  not  limited  to  the  injury  received. 
Damages  are  designed  not  only  as  a  satisfaction  to  the  injured  person,  but  likewise  as 
a  punishment  to  the  guilty,  and  as  a  proof  of  the  detestation  in  which  the  wrongful 
act  is  held  by  the  jury."  But  I  cannot  find  this  language  in  the  case  as  reported  by 
Wilson. 

*  Tullidge  vi.  Wade,  8  Wils.,  18. 

t  Merest  vs.  Harvey,  5  Taunt.,  442. 
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ing  the  plaintiff's  close,  and  laying  poison  upon  it  to  destroy 
the  plaintiff's  poultry,  the  defendant  contended  that  he  was  only 
liable  for  the  value  of  the  fowls  destroyed ;  bnt  Abbott,  J.,  told 
the  jury  that  they  might  consider  not  only  the  mere  pecuniary 
damage,  but  also  the  intention,  whether  for  insult  or  injury ; 
and  the  verdict  was  £50.*  . 

So,  in  a  recent  case,f  the  Court  of  Exchequer  said  :  "  In 
actions  for  malicious  injuries,  juries  have  been  allowed  to  give 
what  are  called  vindictive  damages,  and  to  take  all  the  circum- 
stances into  consideration." 

So  in  the  Exchequer  Chamber,  Lord  Denman  recently  said 
that  the  actions  of  trespass  to  real  and  personal  property  were  an 
extension  of  that  protection  which  the  law  throws  around  the  per- 
son, and  that  substantial  damages  may  be  recovered  in  respect  of 
such  rights  though  no  loss  or  diminution  in  value  of  property 
may  have  occurred4 

In  the  United  States  generally,  the  power  of  the  jury  to  give 
exemplary  damages  where  circumstances  of  aggravation  render 
it  impossible  to  apply  any  fixed  rule  of  law,  has  been  steadily 
maintained. 

So  on  the  Pennsylvania  circuit, "  I  admit,"  said  Washington, 
J.,§  "  that  in  cases  where  merely  vindictive  damages  are  sued  for, 
the  jury  act  without  control  on  the  subject  of  damages;  because 
there  is  no  legal  rule  by  which  they  can  be  measured,  and  unless 
they  are  so  extravagant  as  to  induce  a  suspicion  of  improper 
conduct,  the  court  will  not  interfere." 

The  rule  is  well  settled  in  New  York.  So  in  an  action  for 
libel,  it  was  urged  on  a  motion  for  a  new  trial,  that  the  public 
character  of  the  plaintiff  as  an  officer  of  government,  and  the 
evil  example  of  libels,  were  stated  by  the  judge  to  the  jnry,  as 
considerations  with  them  for  increasing  the  damages;  but  Kent, 
C.  J.,  delivering  the  opinion  of  the  Supreme  Court,  said, 
"  Surely  this  is  the  true  and  salutary  doctrine.  The  actual  pe- 
cuniary damages  in  actions  for  defamation,  as  well  as  in  other 
actions  for  tort,  can  rarely  be  computed,  and  are  never  the  sole 

*  8ears  w.  Lyons,  2  Stark.,  28S. 
t  Doe  w.  Filliter,  18  Meen.  &  Wels.,  47. 

\  Rogers  w.  Spence,  18  M.  &  Wels.,  571.    See,  also,  Williams  w.  Cruise,  1  Man. 
Or.  &  8c,  841. 

|  Walker  vt.  Smith,  1  Wash.  C.  C.  B.,  152. 
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rule  of  assessment."  And  after  reviewing  the  English  cases,  the 
court  proceeded :  "  but  it  cannot  be  requisite  to  multiply  in- 
stances in  which  the  doctrine  contained  in  this  part  of  the  charge 
has  received  the  sanction  of  English  and  American  courts 
of  justice.  It  is  too  well  settled  in  practice,  and  is  too  valuable 
in  principle,  to  be  called  in  question."*  Spencer,  J.,  held  still 
stronger  language,  "  In  vindictive  actions,"  he  said,  "  such  as 
for  libels,  defamation,  assault  and  battery,  false  imprisonment, 
and  a  variety  of  others,  it  is  always  given  in  charge  to  the  jury, 
that  they  are  to  inflict  damages  for  example's  sake,  and  by  way 
of  punishing  the  defendant." 

So  again,  in  another  case,f  where  trespass  was  brought  for 
beating  a  horse  to  death,  the  judge  charged,  that  if  they 
found  for  the  plaintiff,  it  was  a  case  in  which,  from  the  wanton- 
ness and  cruelty  of  the  defendant's  conduct,  the  jury  had  a  right 
to  give  smart  money.  A  verdict  was  found  for  $75.  A  motion 
was  made  to  set  aside  the  verdict  for  misdirection,  and  for  ex- 
cessive damages ;  but  the  Supreme  Court  of  New  York  said, 
"  great  barbarity  was  proved  on  the  part  of  the  plaintiff;  we 
think  the  charge  of  the  judge  was  correct,  and  should  have  been 
better  satisfied  with  the  verdict  if  the  amount  of  damages  had 
been  greater  and  more  exemplary ;"  and  the  motion  was  denied. 

The  same  principle  was  recognized  on  the  Massachusetts  cir- 
cuit, by  Mr.  Justice  Story ,J  who  said,  "  In  cases  of  marine  torts, 
or  illegal  captures,  it  is  far  from  being  uncommon  in  the  Admi- 
ralty to  allow  costs  and  expenses,  and  to  mulct  the  offending  par- 
ties,  even  in  exemplary  damages,  when  the  nature  of  the  case 
requires  it.  Courts  of  Admiralty  allow  such  claims,  not  techni- 
cally as  costs,  but  on  the  same  principle  as  damages  are  often 
allowed  in  cases  of  torts  by  courts  of  common  law,  as  a  recom- 
pense for  injuries  sustained,  as  exemplary  damages,  or  as  a  re- 
muneration for  expenses  incurred,  or  losses  sustained,  by  the 
misconduct  of  the  other  party." 

So,  again,  the  same  learned  Judge,  on  the  Maine  Circuit,in 
an  action  for  malicious  prosecution  used  this  language :  "  If 
in  the  present  case  there  was  on  the  part  of  the  defendant  a 
want  of  probable  cause ;  yet  if  he  acted  under  a  mistaken  sense 

*  TUlotoon  «t.  Cheotham,  8  J.  E.,  56  and  64. 

t  Woert  vs.  Jenkins,  14  J.  B.,  852. 

%  Boeton  Manuf.  Co.  w.  Fieke,  2  Mason,  B.,  120. 
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of  duty  and  without  any  intention  of  oppression,  it  was  at  most 
a  case  for  compensatory  and  not  for  vvndicti/oe  damages,"* 

So  in  New  Hampshire,  in  an  action  on  the  case  to  recover 
damages,  resulting  from  defects  of  a  bridge  which  the  defend- 
ants were  bound  to  repair,  the  jury  were  instructed  that  exem- 
plary damages  might  be  allowed  in  their  discretion,  in  case 
they  believed  there  had  been  gross  negligence  on  the  part  of 
the  defendants ;  and  on  a  motion  for  a  new  trial  for  misdirec- 
tion, the  Superior  Court  reviewed  the  English  and  American 
cases,  and  closed  by  saying,  "  The  principle  being  thus  estab- 
lished, that  in  actions  for  torts  to  the  person  and  to  personal 
property,  the  jury  may  give  liberal  or  exemplary  damages  in 
their  discretion,  damages  beyond  the  actual  injury  sustained, 
for  the  sake  of  the  example,  the  only  remaining  inquiry  is 
whether  the  present  case  was  proper  for  the  exercise  of  that 
discretion."    And  it  was  held  to  be  so.f 

So  in  Connecticut,  in  an  action  on  the  case  for  gross  negli- 
gence, it  was  said  by  Church,  J.,  in  delivering  the  opinion  of  the 
Supreme  Court  of  Errors :  "  There  is  no  principle  better  es- 
tablished and  in  practice  more  universal,  than  that  vindictive 
damages  or  ema/rt  money  may  be  and  is  awarded  by  the  verdict  of 
juries,  and  whether  the  form  of  action  be  trespass  or  case.^J 

So  in  Pennsylvania,  Gibson,  J.,  delivering  the  opinion  of  the 
court,  said :  "  In  cases  of  personal  injury,  damages  are  given 
not  to  compensate  but  to  punish."§ 

And  the  doctrine  has  been  fully  adopted  by  the  Supreme 
Court  of  the  United  States.  In  an  action  of  trover,|  brought 
for  goods  illegally  seized  by  the  collector  of  New  York  under 
instructions  from  the  secretary  of  the  navy,  his  immediate 
superior,  the  circuit  judge  charged  that  the  collector  having 
acted  in  good  faith  should  not  be  subjected  to  the  payment  of 
more  than  nominal  damages.  But  the  Supreme  Court  said, 
"  Where  a  ministerial  officer  acts  in  good  faith,  for  an  injury 
done  he  is  not  liable  to  exemplary  damages  ;  but  he  can  claim 


*  Wiggin  vs.  Coffin,  8  Story,  1. 
+  Whipple  vs.  Walpolo,  10  N.  H.  B.,  180. 

X  Linaley  vs.  Bushnell,  15  Conn.,  225 ;  and  Huntley  vs.  Bacon,  15  Conn.,  267. 
$  Pastorius  vs.  Fisher,  1  Bawle,  27 ;  but  it  iB  to  be  noticed  that  the  remark  ia 
obiter. 

|  Tracy  vs.  Bwartwout,  10  Peters,  81. 
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no  further  exemption  where  his  acte  are  clearly  against  law. 
The  good  faith  with  which  the  defendant  seems  to  have  acted, 
should  not  exempt  him  from  compensatory  damage." 

80  in  a  case  of  marine  trespass,  brought  against  the  owners 
of  a  privateer  for  an  illegal  seizure,  the  Supreme  Court  of  the 
United  States  said,  "  This  is  a  case  of  gross  and  wanton  outrage. 
The  honor  of  the  country  and  the  duty  of  the  court  equally  re- 
quire that  a  just  compensation  should  be  made  to  unoffend- 
ing neutrals,  for  all  the  injuries  and  losses  actually  sustained  by 
them.  And  if  this  were  a  suit  against  the  original  wrongdoer, 
it  might  be  proper  to  go  yet  farther,  and  visit  upon  them,  in  the 
shape  of  exemplary  damages,  the  proper  punishment  which  be- 
longs to  such  lawless  misconduct.  But  it  is  to  be  considered  that 
this  is  a  suit  against  the  owners  of  the  privateer ;  they  are  inno- 
cent of  the  demerit  of  the  transaction.  Under  such  circumstan- 
ces, we  are  of  opinion  they  are  bound  to  repair  all  the  real 
injuries  and  personal  wrongs  sustained  by  the  libelants,  but  they 
are  not  bound  to  the  extent  of  vindictive  damages."* 

So  in  Connecticut,  it  has  been  said,  that  in  actions  for  in- 
juries to  personal  property,  "  the  jury  are  not  restricted  to  the 
pecuniary  loss  of  the  plaintiff."f 

So  in  Pennsylvania — "  that  with  a  view  to  promote  the 
peace  and  quiet  of  society,  and  to  protect  every  one  in  the  full 
enjoyment  of  his  rights,  the  jury  are  at  liberty  to  give  vindic- 
tive or  exemplary  damages."^ 

In  Alabama  it  has  been  recently  said,  in  reference  to  the 
action  for  malicious  prosecution,  that  "  the  common  law  in 
such  cases  allows  the  jury,  if  they  choose,  to  make  an  example 
of  the  defendant  when  sued  for  redress,  and  will  allow  them  to 
go  beyond  the  actual  damage  the  party  has  sustained."! 

So  in  Louisiana,  that  damages  are  to  be  measured  by  the 
extent  of  injury,  except  where  the  defendant  has  been  guilty 
of  gross  misconduct,  and  then  vindictive  damages  may  be 
sometimes  given  by  a  jury.) 

In  New  York  the  general  rule  has  been  repeatedly  de- 


*  Story,  J.,  in  the  Amiable  Nancy,  8  Wheaton,  546. 
t  Merrills  vs.  Tariff  Man'g  Co.,  10  Conn.,  884. 
X  Phillipe  w.  Lawrence,  6  Watts  &  Serg.,  150. 
%  Donnell  w.  Jones,  18  Ala.  N.  B.,  490,  502. 
I  Nelson  w.  Morgan,  2  Martin  L.  B.,  257. 
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clared.  So,  in  an  action  for  libel,  it  was  said  by  the  Chancellor 
in  the  Court  of  Errors,  "  The  jury  may  not  only  give  such 
damages  as  they  think  necessary  to  compensate  the  plaintiff 
for  his  actual  injury,  but  they  may  also  give  damages  by  way 
of  punishment  to  the  defendants.  This  is  usually  denominated 
exemplary  damages,  or  smart  money."* 

The  subject  has  been  again  recently  examined  in  the  same 
State,  and  the  general  principle  very  clearly  stated.  It  was 
an  action  for  assault  and  battery,  where  it  was  insisted  that  the 
feet  that  the  defendant  had  been  punished  criminally  for  the 
offense  should  be  received  in  evidence  to  mitigate  damages  in 
the  civil  suit.    The  court  held  otherwise,  saying — 

"  In  vindictive  actions,  and  this  is  agreed  to  come  within  that  class,  jurors  are 
always  authorized  to  give  exemplary  damages  when  the  injury  is  attended 
with  circumstances  of  aggravation,  and  the  rule  is  laid  down  without  the  quali- 
fication that  we  are  to  regard  either  the  probable  or  the  actual  punishment  of 
the  defendant  by  indictment  and  conviction  at  the  suit  of  the  people.  *  *  *  We 
concede  that  smart  money  allowed  by  a  jury,  and  fines  imposed  at  the  suit  of 
the  people,  depend  on  the  same  principle.  Both  are  penal,  and  intended  to  de- 
ter others  from  the  commission  of  the  like  crime.  The  former,  however,  be- 
comes incidentally  compensatory  for  damages,  and  at  the  same  time  answers 
the  purposes  of  punishment "f 

In  a  still  more  recent  case,  in  the  Court  of  Errors  of  the 
same  State,  Mr.  Senator  Strong  said,  "  In  aggravated  cases  of 
this  nature  are  not  jurors  daily  charged,  to  give  such  damages 
as  shall  not  only  remunerate  the  plaintiff,  but  operate  as  a 
punishment  to  the  defendant — as  shall  deter  him  and  others  in 
like  case  offending,  from  the  perpetration  of  similar  enor- 
mities l"$ 

A  very  full  discussion  has  been  recently  had  of  the  subject 


*  King  vs.  Boot,  4  Wend.,  118, 189. 

f  Cook  w.  Ellis,  6  Hill,  465.  See,  also,  Tifft  vs.  Culver,  8  Hill,  180.  Auohmuty 
vs.  Ham,  1  Denio,  495,  and  Brizsee  vs.  Maybee,  21  Wend.,  144,  where  it  is  suggested 
that  the  jury  may  give  smart  money  in  replevin. 

In  England,  however,  it  has  been  held  that  a  party  not  suffering  any  actual  injury, 
who  has  preferred  an  indictment,  and  succeeded,  and  received  from  the  treasury  a 
portion  of  the  fine  imposed  on  the  defendant,  is  not  entitled  in  an  action  against  the 
same  defendant  to  recover  more  than  nominal  damages.  Jacks  vs.  Bell,  8  Car.  & 
Payne,  816. 

\  Burr  vs.  Burr,  7  Hill,  207, 217 ;  and  see  the  rule  very  strongly  laid  down  in  cases 
of  slander  of  title,  in  Kendall  vs.  Stone,  2  Sandf.  S.  C,  269. 
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in  Pennsylvania,  when  the  following  language  was  held,  and 
the  doctrine  well  maintained  on  principle : 

M  In  trespass,  the  quo  dnimo  is  certainly  not  material  to  the  question  of 
liability;  nor  is  it  so  even  to  the  quantum  of  damages,  in  order  to  bring  it  be- 
low the  actual  injury.    The  common  law  rejects  the  compromising  principle 
of  the  civil  law,  which  divides  the  loss  betwixt  parties  equally  blameless;  and 
acta  on  a  sterner,  but  more  exact  rule  of  justice,  by  casting  the  whole  on  him 
who  occasioned  it,  and  requiring  him  to  bear  the  conseojiences  of  his  own  acts 
and  his  own  mischances.    *But  though  mitigant  circumstances  may'not  reduce 
the  compensation  below  actual  loss,  may  not  circumstances  of  aggravation  be 
suffered  to  enhance  it?    Whatever  be  the  speculative  notions  of  fanciful  wri- 
ters, the  authorities  teach  that  damages  may  be  given  in  peculiar  cases,  not 
only  to  compensate,  but  to  punish.     There  are  offenses  against  morals,  to 
which  the  law  has  annexed  no  penalty  as  public  wrongs,  and  which  would 
pass  without  reprehension,  did  not  the  providence  of  the  courts  permit  the 
private  remedy  to  become  an  instrument  of  public  correction.    Such,  in  a  sig- 
nal degree,  is  the  function  of  an  action  for  debauching  a  daughter,  in  which 
the  consequential  loss  of  service— the  legal  and  technical  injury— is  compensated 
a  thousand  fold,  though  its  value  is  as  capable  of  accurate  estimation  as  that 
of  any  other  commodity.    It  is  idle  to  say  that  loss  of  service  is  not  the  real 
gravamen.    The  law  tolerates  no  anomaly  bo  monstrous  as  a  count  for  one 
cause  of  action,  and  a  recovery  for  another.    Were  damages  given  not  to  cas- 
tigate, but  to  remunerate  for  loss  of  prospects,  comfort,  and  honor, — if  haply 
there  could  be  an  equivalent  for  these, — the  count  and  the  evidence  would  con- 
form to  the  grievance ;  instead  of  which,  it  is  indispensable  to  assert  the  evi- 
dence of  servitude,  and  to  prove  it    As  regards  the  plaintiff;  then,  the  ostensi- 
ble wrong  is  the  real  one;  but  as  regards  the  public,  it  may  be  a  very  different 
thing.    On  no  other  principle  could  more  be  given  than  is  commensurate  with 
what  the  law  admits  to  be  an  injury.    On  what  other  principle  are  the  circum- 
stances of  the  defendant  put  before  the  jury  for  the  purposes  of  aggravation  or 
mitigation,  in  perhaps  all  cases  of  personal  tort?    The  ability  of  the  plaintiff 
legitimately  enters  into  the  estimate  of  compensatory  damages,  because  a  dol- 
lar is  worth  less  to  a  rich  man  than  to  a  poor  one ;  but  the  extent  of  an  injury 
has  no  imaginable  relation  to  the  means  of  him  who  is  to  repair  it    In  actions 
whose  end  is  clearly  compensation,  and  no  more — trover  and  debt  for  example 
— the  law  inquires  not  into  the  ability  of  him  who  has  converted  my  chattels, 
or  withheld  my  money,  but  gives  me  the  same  damages  or  interest,  whether 
he  be  rich  or  whether  he  be  poor,  or  whether  the  wrong  were  more  or  less  ex- 
cusable in  a  moral  view ;  and  the  converse  shows  that  where  the  defendant's 
circumstances  are  brought  into  the  account,  something  else  than  individual 
reparation  is  contemplated.    Nor  can  it  be  said  that  the  wrongdoer  is  to  suffer 
in  order  to  appease  the  resentment  of  the  injured,  and  that  even  vindicatory 
damages  are  in  truth  compensatory.    The  purposes  of  the  law  are  more  ele- 
vated than  the  gratification  of  revenge.    Mental  or  bodily  pain  is  doubtless  a 
legitimate  subject  of  amends,  produced,  however,  not  by  the  infliction  of  suf- 
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fering,  but  by  a  pecuniary  equivalent  The  enhancement  of  damages,  by  the 
ability  of  the  defendant,  not  being  designed  for  the  benefit  of  the  plaintiff; 
must  consequently  be  for  something  beyond  compensation.  That  corrective 
damages  may  be  given  for  the  sake  of  example,  is  as  old  as  the  Jaw  itself?* 

But  in  an  amicable  action  it  is  error  to  tell  the  jury  they 
were  not  confined  to  the  actual  damage,  f  So  in  New  York, 
in  actions  for  the  loss  of  service  (not  being  for  seduction),  the 
father  cannot  recover  more  than  actual  damages,  as  the  child 
may  maintain  his  own  suit.} 

In  an  exceedingly  well  reasoned  case  on  the  Pennsylvania 
Circuit,  Mr.  Justice  Grier  said — 


u  It  is  a  well  settled  doctrine  of  the  common  law,  though  somewhat 
puted  of  late,  that  a  jury,  in  actions  of  trespass  or  tort,  may  inflict  exemplary 
or  vindictive  damages  upon  a  defendant,  having  in  view  the  enormity  of  the 
defendant's  conduct  rather  than  compensation  to  the  plaintiff.  Indeed,  in  many 
actions,  such  as  slander,  libel,  seduction,  &c.>  there  is  no  measure  of  damages  by 
which  they  can  be  given  as  compensation  for  an  injury,  but  are  inflicted  wholly 
with  a  view  to  punish  and  make  an  example  of  the  defendant") 

So,  also,  it  has  been  said  in  Illinois,  "  In  vindictive  actions 
the  jury  are  always  permitted  to  give  damages,  for  the  double 
purpose  of  setting  an  example  and  punishing  the  wrongdoer."| 
So,  again,  in  an  action  of  trespass  for  assault  and  battery,  it 
was  said,  "  In  this  class  of  cases  the  jury  may  give  exemplary 
damages,  not  only  to  compensate  the  plaintiff,  but  to  punish 
the  defendant."!"  And  iu  Texas  the  principle  has  been  very 
recently  recognized.** 

*  McBride  w.  MoLaughlin,  6  Watte'  B.,  875.  In  Kentucky,  see  Morrison's  Ex'r 
to.  Hart,  2  Bibb,  4,  and  Smith  w.  Lush,  4  Bibb,  502.  On  the  Massachusetts  circuit, 
see  Whittemore  v*.  Cutter,  1  Gall.,  478,  482.  In  Conard  vt.  Pacific  Ins.  Co.,  6  Peters, 
262,  282,  see  a  very  strong  charge  at  the  circuit.  Where,  however,  two  persons  are 
jointly  sued  for  an  assault  or  other  trespass,  only  one  of  whom  has  acted  from  im- 
proper motives,  the  damages  ought  not  to  be  assessed  with  reference  to  the  act  and 
motives  of  the  most  guilty  or  the  most  innocent  party,  but  the  true  criterion  of  damage 
is  the  whole  injury  which  the  plaintiff  has  sustained  from  the  joint  act  of  trespass. 
Clark  w.  Newsam,  1  Exch.  B.,  181. 

t  Amer  w.  Longstreth,  10  Barr,  145. 

X  Whitney  «*.  Hitchcock,  4  Denio,  468. 

%  Stimpson  w.  The  Bailroads,  Wallace,  Jr.,  B.,  164. 

|Grabe  v*.  Margrave,  8Soammon,  878.  Bee,  also,  Johnson  w.  Woodman,  4 
Soammon,  496. 

1  MoNamaratf.  King,  2  GUman,  482,  486. 

**  Smith  w.  Sherwood,  2  Texas  B.,  460. 
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So,  also,  recently  in  the  State  of  Alabama,  in  an  action  of 
trespass  quare  cUmsum  j regit.*  In  a  case  of  deceit,  in  South 
Carolina,  the  court  said  that  the  jury  were  at  liberty  to 
compensate  the  plaintiff,  and  punish  a  palpable  fraud.f  And 
in  another  case  in  the  same  State,  where  a  trespass  having  been 
committed,  the  actual  damage  was  very  trifling,  not  exceeding, 
as  was  admitted,  twenty  dollars,  and  the  jury  gave  three  thou- 
sand dollars ;  the  court  said  that  if  it  had  rested  with  them, 
they  should  not  have  given  more  than  five  hundred,  but  they 
refused  to  disturb  the  verdict4 

In  North  Carolina  the  principle  of  vindictive  damages  has 
been  distinctly  declared,  but  has  been  held  not  to  apply  to  suits 
against  the  representatives  of  a  deceased  party  who  had  com- 
mitted the  act  complained  of.§ 

In  many  cases  of  slander  and  libel,  indeed,  the  law  even 
steps  beyond  the  line  here  drawn,  and  requires  no  proof  of 
actual  injury  whatever,  to  entitle  the  plaintiff  to  such  amount 
as  the  jury  see  fit  to  give  ;|  the  only  restriction  in  all  these 
cases  being  the  power  exercised  by  the  courts  over  corrupt, 
partial,  and  passionate  verdicts.^ 

•  Mitchell «.  Billingsley,  17  Ak,  891,  Jan'y ,  I860.  Ivey  w.  McQueen,  17  Ala.,  408. 

t  Spikes  w.  English,  4  Strobhart,  84. 

%  Johnson  w.  Hannahan,  8  Strobhart,  425, 

|  Blppey  «c  Miller,  11  Iredell,  247. 

I  Starkie  on  81ander,  Prel.  Die.,  28. 

I I  am  not  aware  that  the-  Roman  law  knew  any  thing  of  exemplary  or  vindictive 
verdicts,  but  perhaps  the  heaviest  claim  for  damages  on  record  is  that  urged  by  Cioero 
against  Verres,  for  his  abuse  of  power  in  Sicily.  He  first  rates  it  at  millies,  £800,000, 
(Die.  in  Caoil,  c.  5);  then  at  quadringenties,  £820,000,  (1  Act.  in  Ferr.y  c.  18) ;  and 
was  finally  content  with  tricie*,  (£24,000).  "  After  a  triennial  indulgence  of  lust,  ra- 
pine, and  cruelty,"  says  the  "  luminous  "  historian,  "  Verres,  the  tyrant  of  Sioily,  could 
only  be  sued  for  the  pecuniary  restitution  of  three  hundred  thousand  pounds  sterling. 
And  such  was  the  temper  of  the  laws,  the  judges,  and  perhaps  the  accuser  himself, 
that  on  refunding  the  thirteenth  part  of  his  plunder,  Verres  could  retire  to  an  easy 
and  luxurious  exile."  Gibbon  is  not  to  be  forgiven  for  perpetuating  this  gossiping 
slander  of  Plutarch  against  the  integrity  of  Cicero.    Gibbon,  Hist,  Oh.  44. 

In  Scotland,  the  principle  of  compensation  seems  rigidly  adhered  to,  even  in  cases 
of  flagrant  wrong.  80  in  an  action  of  damages  for  defamation,  sending  a  challenge, 
assault,  and  threatened  battery,  the  Lord  Chief  Commissioner,  Adam,  one  of  the  most 
eminent  judges  of  the  present  oentury,  said,  "  In  all  eases  of  damage,  a  fair,  unpre- 
judiced discussion  (avoiding  in  civil  eases  the  converting  compensation  for  a  civil  injury 
into  «  matter  ef punishment),  will  lead  to  a  rational,  conscientious,  and  fair  compromise 
of  your  different  opinions,  and  bring  you  to  flr  on  one  sum ;"  and  the  reporter  adds, 
"  in  all  cases  of  this  sort  his  lordship  has  been  in  the  habit  of  repeating  this  doctrine." 
Hyalop  at.  Staig,  1  Murr.  B.,  16. 

in  an  action  for  defamation,  the  Lord  Chief  Commissioner  said:  "The 

30 
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The  necessary  result  of  this  rule  is,  that  all  the  attendant 
circumstances  of  aggravation  which  go  to  characterize  the 

question  of  damages,  in  case  of  an  attack  on  a  professional  man,  must  always  include 
both  a  question  of  loss  and  solatium.  Ton  must  consider  it  a*  a  question  of  reparation, 
not  of  punishment  :  bat  if  a  person  of  perfectly  pure  character  is  assailed  in  this  man- 
ner, you  will  consider  whether  a  rich  man  ought  not  to  pay  a  little  more."  Christian 
«*.  Lord  Kennedy,  1  Murr.  B.,  428. 

The  same  rule  was  laid  down  by  the  same  judge  in  actions  of  crim.  eon. 

In  Baillie  w.  Bryson,  1  Murr.  B.f  817  and  887,  an  action  of  this  class,  the  Lord 
Chief  Commissioner  said :  "  I  cannot  help  thinking  that  Lord  Kenyon  introduced  into 
cases  of  this  sort  a  principle,  as  to  damages,  extremely  dangerous  in  its  consequences. 
He  considered  such  questions  not  merely  as  calculated  to  repair  ike  injury  done  to  the 
one  party,  but  at  a  punishment  of  the  other,  and  as  intended  to  correct  the  morals  of 
the  country.  The  morals  of  the  country  have  not  been  improved,  and  I  am  afraid  its 
feeling  has  been  much  impaired.  A  civil  court,  in  matters  of  civil  injury,  is  a  bad  cor- 
rector of  morals ;  it  has  only  to  do  with  the  rights  of  parties." 

I  apprehend,  also,  that  this  doctrine  of  vindictive  or  exemplary  damages  has  been 
somewhat  shaken  in  the  State  of  Massachusetts,  though  I  find  no  express  decision  to 
the  effect.  In  Barnard  vs.  Poor,  21  Pick.  B.,  878,  an  action  on  the  case  was  brought 
for  setting  a  fire  on  defendant's  own  land,  whereby  plaintiff's  wood  was  consumed. 
And  it  was  held,  that  it  was  immaterial  whether  the  plaintiff  proved  gross  negligence  or 
only  want  of  ordinary  care,  inasmuch  as  he  could  only  recover  for  the  actual  loss,  and 
no  more,  whether  claimed  as  vindictive  damages  or  otherwise.  If  the  negligence  were 
so  gross  as  to  raise  a  presumption  of  malice,  then,  according  to  the  law  of  the  author- 
ities in  the  text,  I  suppose  it  would  be  a  case  for  exemplary  or  vindictive  damages. 
But  whether  the  principle  of  absolute  compensation  has  been  adopted  or  not  by  the 
courts  of  Massachusetts,  it  is  certain  that  it  has  been  systematically  advanced  by  two 
very  distinguished  writers  in  that  State.  Mr.  Metoalf,  the  reporter,  in  an  able  and 
ingenious  article,  8d  Amer.  Jur.,  887  and  818,  flrBt,  I  believe,  advanced  the  theory  that 
the  Anglo-American  law  does  not  admit  of  any  other  than  compensatory  damages,  or 
in  his  own  words,  "  that  the  defendant  ought  not  to  pay  more  than  the  plaintiff  is  en- 
titled to  receive."  And  Mr.  Greenleaf,  in  his  recent  work  on  Evidence,  has  adopted 
this  view  to  its  fullest  extent.  Whatever  may  be  the  true  principle  of  the  matter,  it 
seems  to  me  not  difficult  to  show  that  the  theory  of  compensation  is  not  the  theory  of 
our  law. 

Mr.  Greenleaf  says,  Vol.  II.,  209,  "  that  the  damages  should  be  precisely  commen- 
surate with  the  injury,  neither  more  nor  less."  This  language  certainly  is  in  direct 
conflict  with  the  whole  system  of  damages  in  eases  of  contract,  and  I  apprehend  that 
the  denial  of  the  right  to  vindictive  damages  is  equally  untenable.  In  addition  to  the 
authorities  which  I  have  cited  in  the  text,  how  is  this  position  to  be  reconciled  with 
the  uniform  language  of  the  courts,  on  motions  for  new  trials  in  hard  actions,  that 
they  will  not  interfere  unless  the  verdict  be  evidently  the  result  of  corruption,  preju- 
dice, or  passion  f  The  bench  has  uniformly  refused  to  limit  the  damages  to  their  own 
idea  of  compensation.  There  is  a  cloud  of  cases  going  to  show  conclusively,  that  al- 
though the  court  are  entirely  satisfied  that  the  damages  are  exoessive,  and  altogether 
beyond  a  compensation  for  the  actual  loss  sustained,  they  will  not,  on  motion  for  a 
new  trial,  interfere  with  the  finding,  unless  the  verdict  is  so  extravagant  as  to  bear  evi- 
dent marks  of  prejudice,  passion,  or  corruption.  Sharpe  et .  Briee,  2  W.  Black.,  942. 
Benson  w.  Frederick,  8  Burr.,  184.  Duberley  vs.  Gunning,  4  T.  B.,  651.  Sargent  w. 
Deniston,  5  Cow.  B.,  106.    Graham  on  New  Trials,  410,  et  seq.    Bnller's  N.  P.,  827. 

In  Thurston  vs.  Martin,  5  Mason,  497,  on  the  Bhode  Island  circuit,  where  a  mo- 
tion was  made  for  a  new  trial  on  the  ground  of  excessive  damages,  Story,  Jn  said: 
"  The  damages  are  certainly  higher  than  what,  had  I  sitten  on  the  jury,  I  should  have 
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wrong  complained  of,  may  be  given  in  evidence ;  and  bo  it  has 
been  held  both  in  England  and  in  this  country.*  Indeed,  it 
may  be  said  that  in  cases  of  tort,  where  no  fixed  and  uniform 
role  of  damages  can  be  declared,  the  functions  of  the  court  at 
the  trial  of  the  cause  are  mainly  limited  to  the  reception  and 
exclusion  of  evidence  when  offered  either  by  way  of  aggrava- 
tion or  of  mitigation,  and  to  a  definition  of  the  line  between 
direct  and  consequential  damage. 

We  have  alreadyf  had  occasion  to  advert  to  the  principle, 
that  the  party  seeking  legal  redress  must  not  only  show  his  ad ver- 

been  disposed  to  give,  and  I  should  now  be  better  satisfied  if  the  amount  had  been 
less ;"  but  on  the  ground  that  "  nothing  appeared  inconsistent  with  an  honest  exercise 
of  judgment,"  the  motion  was  denied.  See,  also,  Wiggin  w.  Coffin,  8  Story  Bep.,  1 ; 
and  Fisher  w.  Patterson,  14  Ohio,  416. 

Again,  Mr.  Greenleaf  admits,  224,  "  That  where  an  evil  intent  has  manifested 
itself  in  acts  and  circumstances  accompanying  the  principal  transaction,  they  constitute 
part  of  the  injury ;"  and,  221,  "that  the  defendant's  wealth  may  be  given  in  evidence." 
To  admit  testimony  of  this  kind,  to  deny  the  power  of  the  court  to  adjust  the  verdict 
according  to  the  principle  of  compensation,  and  still  to  insist  that  the  jury  are  bound 
to  give  a  verdict  strictly  commensurate  with  the  injury,  seem  to  me  practically  incom- 
patible and  inconsistent  propositions. 

Nor,  I  confess,  do  I  understand  the  wisdom  of  the  proposed  rule ;  in  cases  of  tort, 
the  suit  at  law  appears  to  have  publio  as  well  as  private  ends  in  view ;  I  can  see  no  reason 
why  the  defendant  should  not,  in  a  civil  suit,  be  punished  for  his  act  of  fraud,  malice,  or 
oppression,  nor  why  the  pecuniary  mulct  which  constitutes  that  punishment,  should 
not  go  into  the  pockets  of  the  plaintiff,  instead  of  the  coffers  of  the  State.  A  strong 
analogy  will  be  found  in  qui-tam  actions.  Any  attempt  to  limit  the  inquiry  of  the 
jury,  in  oases  of  this  description,  to  a  strict  measure  of  compensation,  will  be,  I  think, 
to  institute  an  investigation  of  a  character  distressingly  metaphysical,  and  utterly  im- 
practicable. In  the  Appendix  to  this  volume  will  be  found  two  articles  discussing  this 
question,  which  the  interest  and  importance  of  the  subject  induce  me  to  place  there. 

Mr.  Chancellor  Kent,  in  his  Commentaries,  Part  4,  Sec  XXIV.,  Vol.  I.,  618, 7th 
edit.,  1861,  thus  reviews  and  decides  this  controversy:  "In  the  Law  Reporter,  April, 
1847,  there  is  an  elaborate  review  of  the  oases  in  matters  of  tort,  on  the  subject  of  ex- 
emplary damages,  endeavoring  to  show  that  the  decisions  do  not,  on  a  strict  examina- 
tion and  construction  of  the  language  of  them,  amount  to  authorities  for  going  beyond 
compensatory  damages.  On  this  subject  it  appears  to  me  that  the  conclusions  In  Mr. 
Sedgwiok's  Treatise  are  well  warranted  by  the  decisions,  and  that  the  attempt  to  ex- 
clude all  consideration  of  the  malice  and  wickedness,  and  wantonness  of  the  tort  in 
estimating  a  proper  compensation  to  the  victim,  is  impracticable,  visionary,  and  repug- 
nant to  fine  feelings  of  social  sympathy." 

I  take  pleasure  in  recording  the  approbation  of  an  eminent  man,  whom  it  is  a 
happiness  to  have  known ;  whose  lift  was  one  of  uninterrupted  and  useful  activity; 
and  whose  old  age  presented  one  of  those  beautiful  pictures  that  we  are  sometimes 
permitted  to  behold — as  satisfied  in  its  retrospect  as  the  imperfections  of  humanity 
allow;  as  hopeful  of  the  future  as  an  unwavering  confidence  in  a  higher  power,  and  a 
consciousness  of  faculties  neither  wasted  nor  abused,  may  warrant. 

•  Braoegirdle  w.  Orford,  4  Maul.  <fe  SeL,  77.  Bateman  et.  Goodyear,  1ft  Cenn., 
675.    Smith  vs.  Lush,  4  Bibb.,  608. 

t  Supra,  98, 148. 


468  EXEMPLARY  DAMAGES. 

sary  to  be  in  the  wrong,  bnt  must  also  be  prepared  to  prove 
that  no  negligence  of  his  own  has  tended  to  increase  or  con- 
summate the  injury.  "  A  party  in  an  action  on  the  case  for  ne- 
gligence, cannot  recover  damages  which  have  resulted  from  his 
own  negligence  and  want  of  care.  He  must  show  himself  in 
the  right  and  the  defendant  in  the  wrong,  that  he  has  performed 
his  duties,  and  that  the  defendant  has  neglected  his,  and  that 
the  damages  are  the  legitimate  consequence  of  the  negligence 
of  the  defendant.* 

So  in  Massachusetts,  an  action  for  an  injury  received  from  a 
collision  of  carriages  passing  on  a  public  road,  cannot  be  main- 
tained by  a  plaintiff  who,  at  the  time  of  the  collision,  was  guilty 
of  negligence,  although  the  other  party  was  also  negligent,  and 
even  though  he  was  on  the  wrong  side  of  the  road.f  "  It  is  a  well 
settled  principle,9'  said  the  court,  "  that  to  entitle  the  plaintiff 
to  recover,  he  must  show  the  injury  to  have  been  attributable 
to  the  imprudence  of  the  defendant,  and  under  such  circum- 
stances as  to  exonerate  himself  from  all  neglect  of  duty  on  his 
part.":):  So  in  the  same  State,  in  an  action  against  towns  for 
neglecting  to  keep  the  roads  in  repair,  the  plaintiff  does  not 
entitle  himself  to  a  verdict  by  establishing  the  fact  of  a  defec- 
tive highway  and  damage  resulting  therefrom,  unless  he  also 
show  that  he  was  using  ordinary  care  and  diligence  in  traveling 
upon  the  road.§  But  it  is  not  necessary  in  the  declaration  to 
aver  the  exercise  of  ordinary  care ;  J  it  is  sufficient  if  the  fact 
so  appear,  and  this  burden  of  proof  he  assumes.^*  So  in  Mas- 
sachusetts, if  the  accident  happen  on  a  Sunday,  when  traveling 


*  Persons  vs.  Parker,  8  Barb.  S.  C.  B.,  249.  Carlisle  w.  Holton,  8  La.  Ann.  B.,  48. 
Moshier  vs.  U.  &  S.  B.  B.  Co.,  8  Barb.  S.  C.  B.,  427.  Murphy  vs.  Diamond,  8  La.  Ann. 
B.,  441.  Bathbnn  vs.  Payne,  19  Wend.,  898.  Spencer  vs.  Utioa  &  Soh'y  B.  B.  Go., 
6  Barbour  8.  G.  R.,  887.  Pluckwell  vs.  Wilson,  6  Car.  <fe  Payne,  879.  Williams  vs. 
Holland,  6  Car.  &  Payne,  28.  Hawkins  vs.  Cooper,  8  C.  &  P.,  478.  Brand  vs.  Troy  & 
S.  B.  Co.,  8  Barb.  S.  C.  B.,  868. 

t  Parker  vs.  Adams,  12  Met.,  415. 

X  See,  also,  Halderman  vs.  Beckwith,  4  MeLean,  286 ;  and  Lane  vs.  Crombie,  12 
Pick.,  177.  Also,  Moore  vs.  The  Mayor  of  Shreveport,  8  La.  Ann.  B.,  645.  See,  alto, 
in  Maine,  Kennard  vs.  Barton,  12  Shipley,  89;  and  in  Vermont,  Bice  vs.  Montpelier, 
19  Venn.,  471. 

|  Thompson  vs.  Inhab.  of  Bridgewater,  7  Pick.,  188.  Adams  vs.  Inhabitants  of 
Carlisle,  21  Pick.,  146. 

|  May  vs.  Inhab.  of  Princeton,  11  Met.,  442. 

1  Tourtellot  vs.  Bosebrook,  11  Met,  460.  Adams  vs.  Inhab.  of  Carlisle,  21 
Pick.,  146. 
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is  forbidden  except  for  necessity  or  charity,  the  plaintiff  is 
bound  to  show  that  the  traveling  was  of  that  character.*  And 
in  England,  the  rule  has  been  carried  so  far,  that  one  who  sus- 
tains an  injury  from  a  carriage  or  vessel,  cannot  maintain  an 
action  against  the  owners  of  snch  carriage  or  vessel  if  negli- 
gence either  on  his  own  part  or  on  the  part  of  those  having  the 
guidance  of  the  carriage  or  vessel  in  which  he  is  a  passenger, 
conduced  to  the  accident,  and  if  such  injury  might  have  been 
avoided  by  the  exercise  of  reasonable  care  either  on  his  or  their 

part.f 

This  general  principle  applies  to  all  cases  where  injuries  to 
person  or  property  arising  from  negligence  form  the  subject  of 
inquiry.  Of  these,  cases  of  collision  between  carriages,  and 
vessels,  form  a  considerable  class.  And  in  these  as  in  other 
cases,  where  negligence  or  infringement  of  the  rights  of  others 
is  complained  of,  the  general  rule  appears  to  be  that  at  law  the 
plaintiff,  in  order  to  recover,  must  be  able  to  show  that  he  has 
not  in  any  way  contributed  to  the  accident ;  on  the  other  hand, 
although  he  may  have  been  in  the  wrong,  still,  if  his  error  did 
not  aggravate  the  difficulty,  his  right  to  relief  will  be  unpre- 
judiced. But  the  mere  fact  of  the  conduct  of  the  plaintiff  not 
being  strictly  regular,  is  immaterial ;  the  inquiry  is  whether  his 
irregularity  has  augmented  the  mischief;  if  so,  as  the  law  is 
inadequate  to  apportion  the  wrong,  there  can  be  no  recovery. 

So  in  another  case  in  England,  where  the  defendant  under- 
took to  excuse  himself  by  throwing  the  blame  of  the  accident 
on  the  plaintiff,  this  language  was  held:  "If  the  plaintiff's 
servants  substantially  contributed  to  the  injury  by  their  im- 
proper or  negligent  conduct,  the  defendant  would  be  entitled 
to  a  verdict ;  but  if  the  injury  was  occasioned  by  the  improper 
or  negligent  conduct  of  the  defendant's  servants,  and  the  plain- 
tiff's servants  did  not  substantially  contribute  to  produce  it, 
then  the  plaintiff  would  be  entitled  to  the  verdict."^ 

So  said  the  English  Exchequer  in  a  recent  case :  "  There 
jnay  have  been  negligence  in  both  parties,  and  yet  the  plaintiff 


*  Bosworth  w.  Inhab.  of  Swansey,  10  Met.,  868. 

t  Thorogood  w.  Bryan,  8  Man.  Or.  &  Scott,  114,  and  Catlin  w.  Hills,  ib.,  128.  I 
confess  this  seems  to  me  an  indiscreet  extension  of  the  role,  as  when  both  the  carriers 
are  in  (knit,  all  redress  is  practically  denied. 

X  Sills  «*•  Brown,  9  Oar.  &  Payne,  601. 
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may  be  entitled  to  recover.  The  rale  is,  that  although  there 
may  have  been  negligence  on  the  part  of  the  plaintiff,  yet 
unless  he  might,  by  the  exercise  of  ordinary  care,  have  avoided 
the  consequences  of  the  defendant's  negligence,  he  is  entitled 
to  recover ;  if  by  ordinary  care  he  might  have  avoided  them, 
he  is  the  author  of  his  own  wrong.* 

This  doctrine  has  been  approved  by  the  Supreme  Court  of 
Connecticut,  in  a  casef  where  it  was  said,  "  the  defendant  shall 
not  be  permitted  to  shield  himself  from  an  injury  which  he  has 
committed,  because  the  party  injured  was  in  the  wrong,  unless 
such  wrong  contributed  to  produce  the  injury .":{: 

Whether  this  doctrine,  in  its  broad  extent,  is  applicable  to 
infant9  of  tender  years,  may  be  considered  uncertain.  In  Eng- 
land it  has  been  held,  in  a  suit  brought  by  the  guardian  of  an 
infant  injured  by  the  defendant's  negligence,  that  though  the 
carelessness  of  the  child  was  a  codperating  cause  of  his  misfor- 
tune, still  he  could  recover,  as  his  misconduct  bore  no  propor- 
tion to  that  of  the  defendant.^  But  in  New  York,  in  a  very 
similar  case,  it  was  said  that  infants  could  not  be  exempted 
from  legal  rules  when  suing  for  redress,  and  the  right  to  recover 
was  denied.]  In  Connecticut  and  Vermont,  however,  the  case 
of  Lynch  vs.  Nurdin  has  been  cited  with  approbation ;  and  in 
the  former  State  it  has  been  said,  "  what  would  be  but  ordinary 
neglect  in  regard  to  one  whom  the  defendant  supposed  a  person 
of  full  age  and  capacity,  would  be  gross  neglect  as  to  a  child, 
or  one  known  to  be  incapable  of  escaping  danger."!" 

Another  modification  or  qualification  of  the  general  rule, 
that  the  concurrence  of  the  plaintiff's  negligence  with  that  of 
the  defendant,  will  defeat  the  claim  for  redress  has  been  laid 
down  in  New  York ;  and  it  has  been  said  that  "  where  one  in 
the  lawful  use  of  his  property  put  it  in  an  exposed  or  hazardous 
position,  and  in  more  than  ordinary  danger  from  the  lawful  acts 
of  others,  as  for  instance,  if  he  build  near  a  railroad,  still  he 

*  Bridge  w.  Grand  J.  B.  Go.,  8  Meea.  <fe  Wela.,  244.  S.  P.,  eited  in  Davies  vs. 
Mann,  10  Meea.  &  W.,  546.    Marriott  vs.  Stanley,  1  Man.  <fe  Or.,  568. 

t  New  Haven  Steamboat  &  T.  Co.  vs.  Vanderbilt,  16  Conn.,  420.  See,  also,  Been 
vs.  Housatonic  B.  B.  Co.,  19  Conn.,  566,  S.  P. 

X  See,  also,  Raisin  vs.  Mitchell,  9  Car.  &  Payne,  618. 

$  Lynch  vs.  Nnrdin,  1  Q.  B.,  29. 

|  Bartfleld  vs.  Boper,  21  Wend.,  615. 

?  Bobinson  vs.  Cone,  22  Verm.,  218.    Birge  vs.  Gardiner,  19  Conn.,  SOT. 
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does  not  lose  hie  remedy  for  an  injury  caused  by  the  culpable 
negligence  of  others."*  And  the  same  principle  has  been 
recently  declared  in  England,  where  it  has  been  said  that  the 
defendant  is  not  excused  merely  because  the  plaintiff  knew 
that  some  danger  existed,  and  voluntarily  incurred  such  danger, 
provided  the  defendant's  negligence  was  the  cause  of  the 
damage,  the  whole  matter  being  for  the  consideration  of  the 

So,  also,  it  has  been  said  in  New  York,  that  the  plain- 
tiff's negligence  does  not  excuse  injuries  inflicted  by  design. 
"  A  wrongdoer  is  not  necessarily  an  outlaw,  but  may  justly 
complain  of  wanton  and  malicious  mischief.":}: 

In  England,  it  has  been  declared  to  be  the  general  rule,  that 
a  party  has  no  right  to  sue  for  damages  in  a  civil  action  for  any 
act  which  amounts  to  felony,  until  the  felon  is  prosecuted  and 
acquitted  or  convicted ;  and  the  reason  assigned  is  a  desire  to 
prevent  the  criminal  justice  of  the  kingdom  from  being  de- 
feated^ as  well  as  the  fundamental  principles  of  the  feudal  sys- 
tem. By  that  system,  the  commission  of  a  felony  worked  a  for- 
feiture of  the  feudatory's  grant  and  the  forfeiture  extending  to 
the  whole  property  of  the  felon,  and  the  crime  being  capital 
and  punished  by  death,  nothing  remained  to  satisfy  a  private 
demand,  and  no  person  against  whom  the  action  could  be 
brought.    But  it  seems  that  such  is  not  the  law  in  this  country.] 

The  subject  of  remote  and  consequential  damages  in  cases 
of  tort,  we  have  already  considered  elsewhere.^"  And  we  have 
also  had  occasion  to  call  attention  to  cases  bearing  on  this 
point,  in  which  it  has  been  held,  that  the  fact  of  the  plaintiff 
being  indemnified  by  charity  or  otherwise,  cannot  be  set  up  by 
a  wrongdoer  in  diminution  of  the  amount  which  he  is  liable  to 
pay.** 

In  closing  this  branch  of  our  subject,  it  ought  to  be  ob- 
served, that  while,  where  circumstances  of  aggravation  are 

*  Cook  v.  Champlain  Transports  Co.,  1  Dexrio,  91. 
t  Clayard  tt.  Dethick  et  aL,  12  Q.  B.,  487. 
X  Tonawanda  B.  B.  Co. ««.  Hanger,  5  Denio,  255. 
|  Crosby  et.  Long,  14  East,  409. 

|  Boardman  et.  Gore,  15  Mas*.,  886.  Ocean  Co.  «a.  Fields,  2  Story,  59.  Plummer 
«t.  Webb,  Ware  Sep.,  78. 

1  Supra,  57,  et  seq.    See,  too,  on thia  aattfect,  Molinttua,  Iktoquod HU.}  $ 177. 
••  Vide  ante,  89. 
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proved,  the  jury  are  the  necessary  as  well  as  the  rightful  judges 
of  the  amount  of  relief,  on  the  other  hand,  where  no  such  facts 
are  presented,  too  much  care  cannot  be  taken  to  apply  settled 
rules  to  the  subject  of  compensation.  It  can  make  no  difference 
whether  the  action  be  one  nominally  ex  contractu  or  ex  delicto, 
whether  for  the  breach  of  a  contract  or  the  violation  of  a  right ; 
in  either  case,  if  no  evil  motive  be  imputed,  the  amount  of  com- 
pensation is  as  much  a  matter  of  law  as  the  right  itself,  and 
can,  with  no  greater  safety,  be  submitted  to  the  vagus  and  fluc- 
tuating discretion  of  a  jury.* 

We  shall,  in  discussing  the  cases  which  arise  under  the  pre- 
sent branch  of  our  subject,  first  consider  those  where,  though 
the  proceeding  be  nominally  in  tort,  no  circumstance  of  aggra- 
vation is  proved,  and  where  the  law  undertakes  to  apply  a  fixed 
measure  of  compensation. 

•  Vide  post,  Ch.  XXII. 

In  an  action  on  the  cate  for  fraud  in  the  sale  of  personal  property,  it  is  said  to  be 
the  veil  settled  doctrine  in  Kentucky,  that  vindictive  damages  cannot  be  given. 
Singleton's  Adm'r  vs.  Kennedy  A  Co.,  9  Ben  Monroe,  222.  And  the  court  considered 
that  they  oould  not  be  given  in  like  oases  in  Louisiana.  But  they  may  be  given  in 
Kentucky,  where  a  trespass  is  committed  willfully  and  in  a  high  handed  manner. 
Jennings  «».  Maddox,  8  B.  Monroe,  480. 

The  precise  demarkation  of  the  cases  in  which  exemplary  or  vindictive  damages 
are  allowed,  has  not  yet  been  made  in  any  distinct  manner.  In  all  actions  of  tort  ac- 
companied by  violence,  malice,  or  oppression,  they  are  undoubtedly  recoverable ;  but 
how  far  in  cases  of  tort,  mere  fraud  will  found  a  claim  for  them  is  not  yet  determined. 
In  many  eases  of  fraud  the  courts  have  declared  a  fixed  and  uniform  rule,  which,  of 
course,  excludes  all  idea  of  vindictive  or  exemplary  damages.  But  there  are  many 
other  cases  where  fraud,  though  unattended  by  violence,  is  accompanied  by  gross 
malice  and  manifest  design  to  injure ;  and  in  these  it  would  seem  that  they  should  be 
allowed. 


CHAPTER  XIX. 

THE  RULE  OP  DAMAGES  IN  ACTIONS  BROUGHT  FOR  THE 

MISAPPROPRIATION  OR  CONVERSION  OF 

PERSONAL  PROPERTY— TROVER. 

The  General  Bale  Is  the  value  of  the  Property  converted— Special  Damages,  whether 
recoverable— Value,  whether  estimated  at  time  of  conversion  or  at  time  of  trial— 
Where  Plaintiff  claims  a  special  property,  or  by  virtue  of  a  lien— Where  the  de- 
fendant has  bestowed  labor  on  the  property — In  regard  to  Choses  in  Action — 
Interest— Mitigation  of  Damages. 

In  treating  of  the  subject  of  torts  we  shall  first  discuss  those 
cases,  which,  being  unattended  by  any  circumstances  of  aggra- 
vation, are  regarded  entirely  as  under  the  control  of  the  court, 
and  in  which  a  fixed  rule  of  damages  is  maintained  as  matter 
of  law.  These  cases  are  treated,  for  onr  present  purpose,  as 
contracts,  and  compensation  is  awarded  on  fixed  legal  principles. 
Where,  on  the  other  hand,  the  amount  of  relief  is  submitted  to 
the  discretion  of  the  jury,  few  questions  present  themselves  as 
to  the  measure  of  damages. 

Trover  is  the  form  of  action  adopted  where  damages  are 
demanded  for  specific  personal  property  which  has  been  wrong- 
fully appropriated,  or  in  more  technical  language,  converted  to 
the  use  of  any  other  than  its  rightful  owner.  It  is  often  brought 
in  cases  where  assumpsit,  and  in  others  where  trespass  or  re- 
plevin^would  lie.* 

The  consequences  flowing  from  the  election  of  assumpsit  are 
well  stated  in  the  language  of  Lord  O.  J.  Ellenborough.  "  In 
bringing  an  action  for  money  had  and  received,  instead  of  trover, 
the  plaintiff  does  no  more  than  waive  any  complaint  with  a 
view  to  damages  for  the  tortious  act  by  which  the  goods  were 
oonverted  into  money,  and  takes  to  the  net  proceeds  of  the 
sale  as  the  value  of  the  goods,  subject  of  course  to  all  the  con- 


*  Barker  w.  Cory,  15  Ohio,  9. 
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sequences  of  considering  the  demand  in  question  as  a  debt,  and 
amongst  others,  to  that  of  the  defendants  having  a  right  of  set- 
off if  they  should  happen  to  have  any  counter  demand  against 
the  plaintiff."* 

But  where  trover  is  adopted,  the  general  proposition  may 
be  laid  down,  that  the  value  of  the  property  converted  is  the 
measure  of  damages.  This,  however,  is  subject  to  many  quali- 
fications. 

It  is  proper,  perhaps,  before  entering  on  the  general  discus- 
sion, to  take  notice  of  an  exception  to  which  is  applied  the 
term  of  pretiwm,  affectionU.  It  has  been  intimated  in  many 
cases,  though  perhaps  never  as  yet  directly  decided,  that 
where  the  property  in  question  had  for  some  particular  reason 
a  peculiar  value  to  its  owner,  as  a  picture  to  a  relative,  a  manu- 
script to  a  defendant,  and  so  in  many  other  cases  that  may 
be  supposed,  it  would  be  proper  for  the  jury  instead  of  confin- 
ing themselves  to  the  rigid  estimate  of  value,  of  which,  perhaps, 
there  might  be  no  criterion,  to  give  an  enhanced  remuneration 
for  the  peculiar  estimate  in  which  the  true  owner  held,  the 
article  in  question,  as  ipretiwm,  affectionis.  It  is  very  difficult 
to  reduce  remuneration  of  this  kind  to  principle  or  settled 
rule.  In  cases  of  intentional  wrong  the  rule  of  vindictive 
damages  covers  the  case.  Bat  when  such  is  not  the  case,  how 
far  should  a  plaintiff  be  remunerated,  for  what  is  in  truth  an 
injury  to  his  feelings  ?  As  a  general  rule,  injuries  to  the  feel- 
ings of  the  plaintiff  are  not  subjects  of  legal  recompense,  except 
when  the  wrong  is  malicious.  To  authorize  such  a  recovery, 
it  would  seem  to  be  essential  at  least  that  the  defendant  should 
have  been  apprised  of  the  peculiar  value  set  upon  the  property 
by  the  owner,  and  that  he  should  have  disregarded  his  feelings. 
And  then  again,  to  what  extent  shall  the  jury  go  in  their  en- 
deavor to  appreciate  the  various  motives  that  may  enter  into 
the  plaintiff's  estimate  of  the  article  ?  There  would  seem  to  be 
great  intrinsic  difficulty  in  permitting  recovery  on  these 
grounds.  In  Mississippi  the  difficulty  has  been  partially  got 
over  in  regard  to  slaves,  by  permitting  the  owner  to  seek 
equitable  relief,  and  to  claim  a  specific  return  of  the  property, 

*  Hunter  w.  Priniep,  10  East,  878, 891.  Greenleaf  on  Evidence,  Vol  II.,  218. 
Vide  Ante,  ±1,  in  notes. 
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where  at  common  law  lie  would  have  been  limited  to  an  action 
for  damages.* 

In  one  of  the  earliest  cases  on  the  subject  of  damages  in 
trover,!  where  the  action  was  brought  for  a  jewel,  several  of 
the  trade  being  examined  to  prove  what  a  jewel  of  the  first 
water,  of  the  size  in  question,  would  be  worth,  the  Chief  Justice 
of  the  King's  Bench  directed  the  jury,  that  unless  the  defendant 
produced  the  jewel  and  showed  it  not  to  be  of  the  firet  water, 
"  they  should  presume  the  strongest  against  him,  and  make  the 
value  of  the  best  jewels  the  measure  of  their  damages,"  which 
they  did. 

"  The  general  rule  in  trover,"  said  Patterson,  J.,$  "  is  that 
the  damages  are  measured  by  the  value  of  the  thing  taken. 
I  never  knew  of  any  attempt  to  reduce  the  damages  by  show- 
ing the  manner  in  which  the  goods  were  seized."  And  in  this 
case,  it  being  specially  pleaded  that  the  defendant  did  not  con- 
vert the  goods  claimed,  a  horse  and  cart,  evidence  was  refused 
to  show  that  they  did  not  belong  to  the  plaintiff.§ 

It  has,  however,  been  intimated  that  special  damages  may 
be  recovered  in  this  action  for  the  detention  of  the  property, 
over  and  above  its  value.  It  was  suggested  |  by  Parke,  B.,  at 
nisi  prius,  that  the  plaintiff  could  recover  special  damages  if 
laid  in  the  declaration ;  as  in  trover  for  the  conversion  of  a 
horse,  that  the  plaintiff  could  recover  for  money  paid  for  the 
hire  of  other  horses.  And  it  has  been  so  since  decided  by  the 
Queen's  Bench,  in  trover  brought  by  a  carpenter  for  his  tools ; 
the  declaration  containing  an  allegation,  that  by  reason  of  the 
conversion  the  plaintiff  was  prevented  from  working  at  his 
traded  In  this  country,  however,  it  seems  doubtful;  the 
doubt  resulting  from  the  technical  form  of  the  action,  as  well 

•  Butler  w.  Hioks,  11  8m.  <fe  Marsh.,  78.    Hall  w.  Clark,  14  8m.  &  Marsh.,  187. 

t  Amory  w.  Delamirie,  1  Strange,  500. 

%  Finoh  «f .  Blount,  7  Car.  &  Payne,  478. 

%  "The  value  of  the  goods  which  have  not  been  returned,"  said  Patterson,  J.,  in 
Cook  v.  Hartie,  8  Oar.  &  Payne,  668,  "ia  the  proper  measure  of  damages." 

I  Davis  vs.  Oswell,  7  Gar.  &  Payne,  804. 

1  Bodley  w.  Reynolds,  81  April,  1846,  8  Q.  B.,  779.  See,  also,  Moon  vs.  Raphael, 
S  Bing.,  N.  C,  810,  an  action  of  trover,  in  whiofcTindal,  G.  J.,  said,  "  The  injury  of  whioh 
the  plaintiffs  complain  not  being  a  damage  necessarily  consequent  on  the  wrongful 
conversion  of  the  goods,  if  it  oould  in  any  shape  fall  within  the  remedy  of  an  action  of 
trover,  ought  at  least  to  have  formed  the  subject  of  a  special  allegation." 
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as  from  the  question  as  to  remoteness  or  consequentially  of 
damage.* 

The  general  rule,  making  the  value  of  the  property  the 
measure  of  damages,  is,  as  has  been  said,  subject  to  many 
qualifications,  and  the  questions  that  arise  as  to  compensation 
in  this  action,  may  be  regarded  in  six  points  of  view.  First, 
as  to  the  time  when  the  value  of  the  property  is  to  be  esti- 
mated, in  a  case  of  simple  conversion.  Secondly,  how  far  this 
value  is  affected  by  the  right  in  which  the  plaintiff  claims. 
Thirdly,  what  is  the  rule  when  the  property  has  been  changed, 
or  increased  in  value,  as  where  logs  have  been  made  into 
plank,  cloth  into  clothes,  or  the  defendant  has  otherwise  be- 
stowed his  labor  on  it.  Fourthly,  what  the  rule  is  where  the 
controversy  relates  to  negotiable  paper,  or  other  choses  in  ac- 
tion. Fifthly,  as  to  interest;  and  lastly,  as  to  mitigation.  It 
should  be  noticed  here,  that  it  is  well  settled  in  this  country 
that  the  rule  of  damages  in  this  form  of  action  is  a  pure  ques- 
tion of  law.  u  The  jury,"  said  the  Supreme  Court  of  New 
York,f  "  are  to  ascertain  the  quantum  of  damages,  according 
to  the  rules  of  law :"  such  is  the  language  of  all  the  cases ; 
and  such,  indeed,  the  reasonable  rule ;  for  trover,  though  no* 
minally  an  action  of  tort,  is  usually  brought  to  establish  a 
mere  right  of  property,  and  does  not,  like  trespass,  admit  of 
evidence  in  aggravation.^: 

Where  a  particular  chattel  has  been  wrongfully  appropri- 
ated by  the  defendant,  if  the  chattel  is  of  fixed  value,  there 

*  See  Briaee  w.  Maybee,  21  Wend.,  144 ;  and  in  Pennsylvania,  see  Farmero'  Bank 
w.  Mackie,  2  Ban*.  State  B.,  818 ;  Starkie  EvicL,  P.  2, 1165,  Ait.  Trover.  In  Stevens 
«*.  Low,  2  Hill,  182,  where  goods  having  been  sold  at  an  agreed  price,  to  be  paid  in 
notes,  and  delivered  conditionally,  and  the  oondition  being  broken,  trover  was  brought 
for  the  goods,  the  court  said  that  if  assumpsit  had  been  brought,  the  plaintiff  would 
have  been  entitled  to  the  agretd  value ;  but  that  in  trover  the  valus  and  interest  was 
the  true  measure,  and  that  the  defendant  was  at  liberty  to  show  that  the  value  ot  the 
property  was  much  less  than  the  agreed  price.  And  this  is  in  aeoordanoe  with  the 
analogous  cases  brought  on  implied  or  express  warranties  of  chattels. 

t  Savage,  C.  J.,  in  Baker  ««.  Wheeler,  8  Wendell,  606. 

%  in  England,  however,  as  we  shall  see,  this  seems  by  no  means  dear ;  and 
from  the  cases  of  Greening  vs.  Wilkinson,  1  Car.  &  Payne,  625,  and  Whitehouse  *». 
Atkinson,  8  Car.  &  Payne,  844,  cited  hereafter,  it  would  appear  that  very  much  is  left 
to  the  jury  in  each  particular  case.  * 

So  in  Alder  w.  Keighley,  15  M.  <fe  Wels.,  117,  Pollock,  C.  B.,  said,  "If  this  had 
been  an  action  of  trover  for  the  bill,  no  doubt  it  would  have  been  altogether  a  question 
for  the  jury  as  to  the  amount  of  damages." 
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Beems  no  difficulty  in  arriving  at  a  correct  measure  of  dama- 
ges ;  but  if  the  property  be  of  fluctuating  value,  and  its  value 
or  price  has  actually  varied  between  the  period  of  the  wrong- 
ful appropriation,  or  conversion,  and  of  the  trial,  a  question  at 
once  arises,  at  what  time  should  the  value  be  estimated.  And 
several  analogies  of  the  subject,  which  we  have  already  con- 
sidered, at  once  suggest  themselves  to  the  mind. .  The  rightful 
proprietor  in  these  cases  is  deprived  of  the  use  of  his  property 
to  the  time  of  trial ;  and  we  have  seen  upon  sales  of  chattels, 
where  the  price  is  paid  in  advance,  and  also  in  regard  to  stock 
contracts,  that  the  defendant  has  on  this  ground  been  some- 
times compelled  to  pay  the  highest  value  during  his  unlawful 
possession ;  while  in  other  cases,  this  consideration  has  not  been 
allowed  any  weight.  The  same  doubts  exist  in  regard  to  the 
rule  of  damages  in  the  form  of  action  which  we  are  now  con- 
sidering. 

This  question  was  early  considered  by  Lord  Mansfield,* 
where  a  motion  was  made  to  stay  proceedings  on  bringing  the 
chattel  into  court  with  costs  to  that  time.  The  rule  was  re- 
fused on  the  circumstances  of  the  particular  case ;  but  his  lord- 
ship said : 

"  Where  trover  is  brought  for  a  specific  chattel,  of  an  ascertained  quantity 
and  quality,  and  unattended  with  any  circumstances  that  can  enhance  the  dam- 
ages above  the  real  value,  but  that  its  real  and  ascertained  value  must  be  the 
sole  measure  of  damages,  there  the  specific  thing  demanded  may  be  brought 
into  court ;  where  there  is  an  uncertainty  either  as  to  the  quantity  or  quality 
of  the  thing  demanded,  or  that  there  is  any  tort  accompanying  it  that  may  en- 
hance the  damages  above  the  real  value  of  the  thing,  and  there  is  no  rule  there- 
by to  estimate  the  additional  value,  then  it  shall  not  be  brought  in."  *  *  "In 
trover  for  money  numbered,  or  in  a  bag,  the  jury  may  give  more  in  damages; 
they  may  allow  interest,  and  in  some  cases  they  ought.9'  *  *  «  When  the  thing 
clearly  remains  of  the  same  value,  yet  the  jury  may  give  damages  for  the  de- 
tention ;  and  this  ought  to  be  done,  because  at  the  trial,  when  the  thing  re- 
mains in  the  same  condition,  there  generally  is  a  rule  to  deliver  iff 

•  Fisher  v$.  Prince,  8  Burrows,  1868,  (1762). 

t  It  may  be  remarked  on  this  ease,  that  this  practice  of  staying  proceedings  on 
delivery  of  the  property,  though  still  in  use  in  England,  Eaiie  vi,  Holderness,  4Bing., 
462 ;  Tucker  vs.  Wright,  8  Bing.,  601,  and  1  C.  <fc  M.,  544,  is,  it  is  believed,  little 
known  in  this  country  (Shotwell  vt.  Wendover,  1  J.  B.,  65),  the  courts  not  exercising 
such  summary  power  over  the  proceedings. 

In  Stevens  w.  Low,  2  Hill,  182,  Cowen,  J.,  said,  however,  "  It  is  quite  common 
for  the  courts  to  make  a  rule,  stopping  the  action  on  a  re-delivery  and  payment  of 
costs."    The  reports  of  our  decisions  would  not  seem  to  warrant  the  remark. 
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A  good  deal  of  latitude  is  here  evidently  taken  as  to  the 
value  of  the  property,  though  nothing  is  said  as  to  the  time  at 
which  the  estimate  is  to  be  made.  The  discussion  also  seems 
to  assume  that  additional  damages  may  be  given  for  any  tort 
accompanying  the  conversion,  a  point  which  we  shall  have  oc- 
casion hereafter  to  notice ;  and  interest  and  damages  for  deten- 
tion are  both  spoken  of  as  proper  in  particular  cases.* 

At  nisi  prau8,  Lord  Ellenborough  in  an  action  of  troverf  for 
bills,  limited  the  plaintiff's  recovery  to  the  amount  of  principal 
and  interest  at  the  time  of  the  converson.  But  in  another 
case,$  where  trover  was  brought  for  East  India  Company  war- 
rants for  cotton,  which  had  risen  from  sixpence  per  pound  at 
the  time  of  the  conversion,  to  tenpence-halfpenny,  Abbott, 
0.  J.,  pronounced  the  case  of  Mercer  vs.  Jones  to  be  "  hardly 
law,"  and  said : 

"  The  amount  of  damage  is  for  the  jury,  who  may  give  the  value  at  the 
time  of  the  conversion  or  any  subsequent  time  in  their  discretion;  because  the 
plaintiff  might  have  had  a  good  opportunity  of  selling  the  goods  if  they  had 
not  been  detained.  My  opinion  is,  that  the  jury  are  not  at  all  limited,  in  giving 
their  verdict,  by  what  was  the  price  of  the  article  on  the  day  of  the  conversion." 

In  a  subsequent  case§  the  same  eminent  judge  said,  that 
the  plaintiff  was  not  bound  by  the  sum  at  which  goods  were 
sold  by  the  defendant  at  auction,  "  but  where  the  plaintiff  is 
an  assignee,  who  must  have  sold  the  goods  if  they  had  come 
to  his  hands  before  any  sale  by  the  sheriff,  it  often  happens  that 
a  jury  considers  the  sum  at  which  the  goods  were  actually  sold 
at  auction,  as  a  fair  measure  of  damages." 

These  decisions  seem  to  leave  the  rule  of  damages  in  Eng- 
land, as  to  the  time  at  which  the  value  is  to  be  estimated,  and 

*  The  case  of  Whitton  w.  Fuller,  2  W.  Black.,  90S,  was  a  motion  by  defendant  in 
an  action  of  trover  for  a  bond,  to  have  proceedings  stayed  on  delivering  up  the  bond 
and  paying  costs.  Bat  the  plaintiff  objecting  that  he  had  sustained  great  loss  by  the 
detention  of  the  bond  till  after  the  death  of  the  obligor,  and  insisting  on  his  right  to 
go  for  special  damages,  the  motion  was  denied. 

And  in  Parker  vs.  Norton,  6  Term  B.,  695,  an  action  of  trover,  Lawes  said,  argu- 
endo in  support  of  a  demurrer  to  a  plea  of  a  bankrupt  discharge, — "  In  some  actions 
of  trover,  indeed,  the  specific  value  of  the  thing  converted  may  be  a  criterion,  but  in 
others  it  is  by  no  means  the  measure  of  damages."    And  the  demurrer  was  held  good. 

t  Mercer  «t.  Jones,  8  Camp.,  476. 

%  Greening  w.  Wilkinson,  1  Car.  &  Payne,  625. 

I  Whitehouse,  Assignee,  vs.  Atkinson,  Sheriff,  8  Gar.  A  Payne,  844. 
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even  as  to  the  value  itself,  very  much  to  the  discretion  of  the 
jury.  And  such  is  the  apparent  construction  of  the  recent 
statute,41  by  which  it  is  declared,  that  in  all  actions  of  trover, 
the  jury  may,  if  they  shall  think  fit,  give  damages  in  the  na- 
ture of  interest  over  and  above  the  value  of  the  goods  at  the 
time  of  the  conversion. 

But  if  we  were  to  adhere  to  the  analogy  of  the  cases  that 
have  been  decided  there  as  to  stock  contracts,!  we  should  say 
that  the  rule  of  damages,  when  the  value  of  the  chattel  is  fluc- 
tuating, ought  to  be  the  highest  value  between  the  conversion 
and  the  trial.  And  this  appears  to  be  the  rule  in  New  York. 
In  one  case,  J  indeed,  it  was  said  that  it  was  undoubtedly  cor- 
rect to  give,  as  the  damages  in  trover,  the  full  value  of  the  pro- 
perty at  the  time  of  conversion,  and  interest  thereon  from  that 
time.    But  this  is  not  the  rule.S 

In  an  action  of  assumpsit,)  brought  to  recover  the  value  of 
a  pledge  given  and  appropriated,  and  which  we  have  already 
had  occasion  to  cite  more  at  large,  Kent,  J.,  said, 

"  The  value  of  the  chattel  at  the  time  of  the  conversion  is  not  in  all  cases 
the  rule  of  damages  In  trover.  If  the  thing  be  of  a  determinate  and  fixed 
value,  it  may  be  the  rule;  but  where  there  is  an  uncertainty  or  fluctuation  at- 
tending the  value  of  the  chattel,  and  it  afterwards  rises  in  value,  the  plaintiff 
can  only  be  indemnified  by  giving  him  the  price  of  it  at  the  time  he  calls  upon 
the  defendant  to  restore  it ;  and  one  of  the  cases  even  carries  down  the  value 
to  the  time  of  the  triaL" 

Again  in  an  action  of  assumpsit,^*  on  a  note  payable  in  spe- 
cific articles,  the  court  held  the  measure  of  damages  to  be  the 
highest  market  price  of  the  articles  in  question,  at  any  time 
between  the  notes  falling  due  and  the  time  of  the  trial,  saying, 
"  In  trover,  if  the  chattel  be  not  of  a  fixed  determinate  value 
its  worth  at  the  time  of  conversion  is  not  the  rule  of  damages, 
but  they  may  be  enhanced  according  to  the  increased  value  of 
the  chattel  subsequent  to  that  time."** 

•  8  <&  4  W.  IV.,  42,  S  29,  (Aug.  14, 1888). 

t  Shepherd  w.  Johnson,  2  East,  211 ;  supra,  261. 

%  Dillenback  w.  Jerome,  7  Cowen,  294. 

$  In  Shotwell  w.  Wendover,  1  J.  B.,  65,  the  oourt  said,  the  plaintiff  has  a  right  to 
claim  damages  for  the  use  of  the  articles  (tools,  <fco.),  and  for  their  deterioration  while 
in  the  possession  of  the  defendant. 

I  Cortelyon  vs.  Lansing,  2  Caines'  Cases  in  Error,  200 ;  supra,  866. 

^  West vs.  Wentworth,  8  Cowen,  82. 

•*  The  ease  of  Kennedy  vs.  Strong,  14  J.  B.,  128,  is  therefore  to  be  taken,  subject 
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In  Massachusetts,  on  the  other  hand,  the  value  of  the  goods 
at  the  time  of  the  conversion  seems  to  be  the  rule  *  The  Su- 
preme Court  say,  "  We  see  no  reason  for  departing  from  the 
rule  which  we  think  has  been  invariably  practiced  upon  in  this 
State,  that  in  actions  of  trover,  the  value  of  the  article  sued  for 
at  the  time  of  the  conversion  is  to  fix  the  damages."!    Where 

to  the  foregoing  observations.  That  was  an  action  of  trover,  and  the  plaintiff  proved 
the  value  of  the  goods  at  the  time  of  conversion,  but  gave  no  evidence  of  the  price 
they  actually  brought.  A  point  being  made  as  to  the  measure  of  damages,  Thomp- 
son, J.,  said,  "  It  is  a  general  rule  in  trover,  that  the  measure  of  damages  is  the  value 
of  the  property  at  the  time  of  the  conversion." 

See,  also,  to  S.  P.,  Baldwin's  Administrators  w.  Harvey,  Anthon's  N.  P.,  166. 

In  Hallett  vs.  Novion,  14  J.  B.,  278,  where  trover  was  brought  for  a  vessel  illegally 
captured  on  the  high  seas,  the  judge  who  Med  the  cause  held,  that  the  measure  of 
damages  was  the  value  of  the  cargo  at  the  time  and  place  of  capture,  with  such  addi- 
tional damages  as  would  be  equal  to  the  interest  thereon,  and  that  the  jury  in  deter- 
mining such  value,  ought  to  allow  the  prices  of  cargo  at  New  York,  for  which  port  the 
vessel  was  bound  when  taken,  deducting  a  reasonable  premium  of  insurance  from  the 
place  of  capture  to  New  York ;  the  restoration  of  the  brig,  and  the  avails  of  the  cargo, 
or  any  part  of  it  which  the  plaintiff  had  received,  of  course  going  in  mitigation  of 
damages.  This  case,  so  far  as  it  takes  the  time  of  capture  as  establishing  the  rule  of 
damages,  does  not  agree  with  those  above  cited ;  but  as  the  case  was  reversed  in  error, 
16  J.  R.,  827,  on  the  ground  that  the  capture  was  a  matter  of  exclusive  admiralty  ju- 
risdiction, it  can  hardly  be  regarded  as  an  authority. 

*  Kennedy  vs.  Whitwell,  4  Pick.,  466. 

t  See,  also,  Sargent  vs.  Franklin  Insurance  Co.,  8  Pick.,  90,  and  Greenfield  Bank 
vs.  Leavitt,  17  Pick.,  1,  and  Johnson  vs.  Sumner,  1  Metcalf,  172.  "The  general  rule 
of  damages,"  says  Morton,  J.,  in  Pierce  vs.  Benjamin,  14 Pick.,  856,  "inactions of 
trover,  is  unquestionably  the  value  of  the  property  taken  at  the  time  of  the  conversion." 
See,  also,  Fowler  vs.  Oilman,  18  Met.,  267.  In  Barry  vs.  Bennett,  7  Metcalf,  854,  it  was 
held  in  Massachusetts,  that  in  trover  by  a  mortgagee  of  property  against  one  who  pur- 
chased it  of  the  mortgagor  after  it  was  mortgaged,  and  sold  it  to  a  stranger,  the  dam- 
ages are  the  value  of  the  property  and  interest  thereon  from  the  time  of  the  sale  by 
the  defendant,  and  not  from  the  time  of  his  purchase. 

So,  also,  in  Kentucky,  the  rule  takes  the  time  of  conversion.  Lillard  vs.  Whita- 
ker,  8  Bibb,  92;  Sproule  vs.  Ford,  8  Uttell,  25.  Bee,  also,  Outton  w.  Barnes,  Lift. 
Selected  Cases,  187. 

In  Georgia,  when  the  property  is  of  an  undeviating  value,  what  is  proven  to  be 
its  worth  when  converted  seems  to  be  the  criterion  of  damages.  When  the  value 
fluctuates,  the  rule  seems  in  that  State  unsettled.  Foster  vs.  Brooks,  6  Georgia,  28T. 
But  evidence  may  be  given  of  the  value  at  the  time  of  trial,  as  well  as  of  conversion. 
Schley  vs.  Lyon,  6  Georgia,  580. 

In  Watt  vs.  Potter,  2  Mason,  76,  the  rule  of  the  value  at  the  time  of  the  conver- 
sion was  laid  down  by  Story,  J.  Watt,  the  plaintiff,  sent  a  cargo  of  rum  to  Quebec 
The  master  went  into  Newport,  and  there  fraudulently  (as  was  alleged)  sold  the  vessel. 
The  cargo  in  question  (the  importation  of  goods  by  British  vessels  from  British  colo- 
nies being  prohibited)  was  landed  and  stored  with  (be  deftndattt.  Ha  retead  to  de- 
liver to  the  plaintiff's  agent,  and  claimed  in  the  suit  to  deduct  from  the  market  value 
the  amount  of  duties  on  the  rum.  Story,  J.,  said  to  the  jury :  "  The  last  question  is, 
what  is  the  rule  by  which  the  damages,  if  the  plaintiff  be  entitled  to  recover,  are  to  be 
assessed.    I  am  of  opinion  that  the  true  rule  is  the  value  of  the  property  at  the  mar- 
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trover  is  brought  for  slaves,  the  rule  of  damages  seems  to  be 
the  value  of  the  property  at  the  time  of  the  conversion,  and  the 
value  of  their  labor  from  that  time  in  addition  to  the  value  of 
the  property.* 

I  have  already  had  occasion  to  notice  the  claim  of  damages 
for  the  rise  of  property,  which  has  been  sold  and  its  price  paid 
between  the  time  when  the  cause  of  action  accrues  and 
that  of  trial,f  and  the  analogous  question  where  the  use 
of  property  is  withheld  ;±  and  we  have  seen  that  different 
rules  have  been  prescribed  by  different  tribunals.  The  same 
analogies  should  govern  in  trover ;  and  it  appears  to  me,  that, 
on  principle,  unless  the  plaintiff  has  been  deprived  of  some  par- 
ticular use  of  his  property,  of  which  the  other  party  was  ap- 
prised, and  which  he  may  be  thus  said  to  have  directly  pre- 
vented, the  rights  of  the  parties  are  fixed  at  the  time  of  the 
illegal  act,  be  it  refusal  to  deliver,  or  actual  conversion,  and 
that  the  damages  should  be  estimated  as  at  that  tirae.§ 

There  are  many  cases,  however,  where  the  plaintiff,  though 
entitled  to  recover,  is  not  at  liberty  to  receive  the  full  value  of 
the  property.  So  in  cas4s  of  pledge,  if  the  pledgee  tortiously 
sell  the  pledge  or  otherwise  wrongfully  put  it  out  of  his  power 
to  return  the  article  pledged,  the  pledgor's  right  of  recovery  is 

ket  price,  at  the  time  of  the  conversion.  The  defendant  claims  to  have  a  deduction 
made  of  the  amount  of  duties  which  would  accrue  on  the  rum  if  regularly  imported. 
At  first  I  inclined  to  think  this  deduction  was  reasonable ;  but  on  reflection,  I  have 
changed  my  opinion.  No  duties  have  been  paid  upon  the  rum ;  no  duties  are  by  law 
payable,  for  the  ram  was  prohibited  from  importation  from  Jamaica  in  a  British  vessel, 
by  the  recent  act  of  Congress.  The  defendant  never  gave  any  bonds  for  the  payment  of 
duties,  and  is  in  no  shape  liable  to  pay  them.  The  rum  was  landed  for  reexportation, 
and  the  plaintiff  was  desirous,  with  the  consent  of  government,  of  reexporting  it ;  but 
the  defendant  has  wrongfully  prevented  the  reexportation.  What  right,  then,  can  the 
defendant  have  to  an  allowance  for  duties  which  he  has  never  paid,  and  is  not  liable  to 
pay  f  What  reason  is  there,  that  the  plaintiff  should  suffer  a  loss  which  has  been  oc- 
casioned by  a  tortious  conversion  of  the  defendant  I  In  my  judgment,  it  does  not  lie 
in  the  mouth  of  a  wrongdoer  to  set  up  such  a  claim.  The  duties  may  never  yet  be- 
come payable,  and  but  for  the  wrongful  act  of  the  defendant  would  not  become  pay- 
able ;  and  if  any  loss  be  sustained,  it  should  be  borno  by  the  party  through  whose 
instrumentality  it  has  occurred,  and  not  by  an  innocent  shipper." 

•  Banks  vs.  Hatton,  1  Not*  <fe  McCord,  221.    Schley  w.  Lyon,  6  Georgia,  580. 

t  Supra,  860,  et  aeq. 

X  Supra,  888,  et  seq. 

%  I  am  happy  to  find  this  language  approved  of  by  the  Supreme  Court  of  Louis- 
iana, in  Arrowsmith  cw.  Gordon,  8  La.  Ann.  R.,  105,  where  an  action  analogous  to  the 
common  law  action  of  trover  was  brought  for  an  alleged  conversion  of  cotton. 
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clear ;  but  the  pledgee  in  such  action  has  a  right  to  have  the 
amount  of  his  debt  recouped  in  the  damage.* 

The  value  of  the  goods,  also,  ceases  to  be  the  measure  of 
relief  when  the  plaintiff  brings  his  action  by  virtue  of  a  special 
property,  as  for  instance  a  lien.  Here  the  measure  of  damages 
is  the  Men.  Sof  where  trover  was  brought  for  fifty  hogsheads 
of  tobacco,  the  master  claiming  by  reason  of  his  lien  on  the 
freight  for  advances  and  wage&4  ^"8  supposes,  however, 
that  the  value  of  the  goods  exceeds  the  lien ;  for  if  it  is  otherwise, 
still  the  recovery  cannot  go  beyond  that  value,  and  the  amount 
recovered,  therefore,  must  in  such  a  case  be  less  than  the 
plaintiff's  lien. 

This  is  still  subject,  however,  to  a  farther  consideration. 
Where  the  lien  creditor  sues  a  stranger,  the  plaintiff  may  re- 
cover the  full  value  of  the  goods,  holding  the  balance  beyond 
his  own  claim  as  trustee,  for  the  general  owner.  But  where  the 
party  claiming  a  lien  endeavors  to  enforce  it  against  the  true 
owner  in  this  form  of  action,  he  can  only  recover  the  amount 
of  his  lien.§ 

So  in  Vermont,  where  the  defendant  leased  the  plaintiff  a 
farm  for  a  year,  and  was  to  provide  a  horse  to  use  on  the  farm 
during  the  term.  He  furnished  one,  but  took  him  away  and 
sold  him.  It  was  held  that  the  plaintiff  acquired  a  special  pro- 
perty in  the  horse,  and  in  an  action  of  trover  could  recover 
damages  for  the  use  of  him  during  the  residue  of  the  term.| 

In  New  York,  where  a  constable  having  levied  on  certain 
goods,  by  virtue  of  executions,  on  which  $81  30  was  due, 
brought  trover  for  them,  and  recovered  their  full  value,  $108, 
it  was  held  on  a  motion  for  a  new  trial  that  he  could  only  re- 
cover to  the  amount  of  the  executions,  and  the  verdict  was  re- 
duced to  that  sum.T"  This  case  may  appear  to  conflict  with  the 
rule  above  laid  down  ;  but  the  defendants  were  purchasers  of 

*  Bac.  Abr.,  Bailment  B.,  Jarvis  vs.  Rogers,  15  Mass.,  889.  Stearns  w.  Marsh,  4 
Denio,  827.    Story  on  Bailments,  2d  ed.,  815,  849. 

t  Ingersoll  ««.  Van  Bokkelm,  7  Cow.,  670. 

\  This  case  was  reversed  in  error,  5  Wend.,  815,  on  the  ground  that  the  master 
had  no  lien  for  his  wages ;  but  the  right  as  to  his  advances  was  affirmed ;  and  the 
rale  of  damages  was  not  touched  by  the  reversal. 

§  See  Jarvis*w.  Rogers,  15  Mass.,  8S9,  where  the  rale  of  damages  in  cases  of  lien 
was  much  discussed ;  and  also  Lyle  vs.  Barker,  5  Binney,  457-60. 

|  Hickok  vs.  Buck.,  22  Verm.,  149. 

?  Spoor  w.  Holland,  8  Wend.,  445. 


CONFUSION.  4gg 

the  property,  and  if  the  plaintiff  had  recovered  the  fall  value, 
lie  must  have  held  the  balance  beyond  his  execution  for  their' 
benefit.  It  was  an  action  against  the  general  owner,  and  not 
against  a  stranger.*  So  where  the  plaintiff  had  been  endeavor- 
ing to  baffle  his  creditors  by  an  ostensible  transfer  of  the  pro- 
perty sned  for,  it  was  left  to  the  jury  to  find  a  verdict  for  the 
plaintiff's  real  and  bona  fide  interest ;  and  though  the  goods 
were  worth  £21,  the  verdict  was  for  one-fourth  of  a  penny,  f 

The  action  of  trover,  as  well  as  that  of  trespass,  often  pre- 
sents interesting  questions  connected  with  what  is  technically 
termed  confusion.:);  "  If,'9  says  Blackstone,§  "  one  willfully  in- 
termixes his  money,  corn,  or  hay,  with  that  of  another  man,  with- 
out his  approbation  or  knowledge,  or  casts  gold  in  like  manner 
into  another's  melting  pot  or  crucible,  our  law  to  guard  against 
fraud  allows  no  remedy  in  such  a  case,  but  gives  the  entire" 
property,  without  any  account,  to  him  whose  original  dominion 
is  invaded  and  endeavored  to  be  rendered  uncertain  without 
his  own  consent."  The  same  principle  has  been  applied  to 
cases  where  subsequent  to  the  illegal  taking  or  conversion  the 
defendant  increases  the  value  of  the  property  by  bestowing  his 
labor  in  any  way  on  it.  It  seems  to  be  well  settled,  that,  as  a 
general  rule,  personal  property  illegally  or  tortiously  held,  can 
be  retaken  by  the  rightful  owner  in  any  new  form  into  which 
it  may  be  put  by  the  labor  of  the  defendant,  without  reference 
to  the  increase  of  value  by  such  change  of  form.    Thus,  cloth 

*  So  in  Connecticut,  in  an  action  of  trover  brought  by  a  second  mortgagee  against 
a  stranger,  it  was  insisted  that  the  plaintiff  could  only  recover  the  value  of  his  interest, 
i.  e.  its  value  after  deducting  the  amount  due  on  the  prior  mortgage;  but  it  was  held 
otherwise,  and  the  court  said,  "  In  actions  of  trover  and  trespass  for  property  taken  and 
converted  by  the  defendant,  where  there  is  no  malicious  motive  on  his  part,  but  he 
takes  the  property  under  a  claim  of  right,  and  the  real  dispute  is  as  to  the  title,  the 
rule  of  damages  is  the  value  of  the  property  at  the  time  of  the  conversion  or  taking, 
and  interest  on  that  sum  to  the  time  of  judgment.  If,  however,  the  suit  is  brought  by 
a  bailee  or  special-property  man  against  the  general  owner,  then  the  plaintiff  can  re- 
cover the  value  of  his  special  property  only ;  but  if  the  suit  is  against  a  stranger,  then 
he  recovers  the  value  of  the  property  and  interest  according  to  the  general  rule,  and 
holds  the  balance  beyond  his  own  interest  in  trust  for  the  general  owner.1'  White  vs. 
Webb,  16  Conn.,  502. 

t  Cameron  «t.  Wynch,  2  Car.  A  Kir.,  264. 

X  Confusion,  Lat.  Coitfusio.  Cotrfvndi  dicitur,  quod  aliis  tia  eommiscetur  ut  deduct 
stseparari  non  poseU,  out  eerie  diJiciUs  sit  ejus  separatio.  Vicat.  Vocab.,  Utriusque 
Juris,  in  Voo.  The  term  is  applied  also  to  the  merger  of  different  interests,  and  in 
this  sense  the  analogous  word  is  used  in  the  French  law.    Crivolli,  in  Voo. 

S  Comm.  2,  Ch.  26. 
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made  into  garments,  leather  into  shoes,  trees  hewn  or  sawed 
"into  timber,  and  iron  made  into  bars,  may  be  reclaimed  by  the 
original  owner,  in  their  new  and  improved  state.    The  increased 
value  belongs  to  the  rightful  owner  of  the  property. 

The  action  of  trover  does  not,  it  is  true,  recover  the  specific 
property.  But  the  same  principle  has  been  applied  to  this 
form  of  action,  and  the  value  of  the  property  in  its  new  and 
improved  state  thus  becomes  the  measure  of  damages.  Nor 
is  the  rule  departed  from,  unless  the  thing  converted  has  been 
annexed  to  and  make  a  part  of  some  other  thing,  of  which  it 
becomes  the  principal,  or  its  nature  is  changed  from  personal 
into  real  property.* 

This  principle  was  adhered  to  in  New  York,  in  an  action 
of  trespass,*!*  where  timber  had  been  converted  into  shingles. 
And  again  in  an  action  of  trover,^  brought  for  wood  converted 
into  coals  y  the  court  there  saying,  "  a  vriflfvl  trespasser  cannot 
acquire  a  title  to  property,  merely  by  changing  it  from  one 
species  to  another."  And  again  in  an  action  of  trover,§  where 
black  salts  were  converted  into  pearl  ashes. 

The  doctrine  has,  however,  been  much  questioned  in  the 
same  State,]  where  certain  logs  had  been  cut  on  the  plaintiff's 
land,  drawn  to  the  defendant's  mill,  and  converted  into  boards 
(the  value  of  the  logs  being  $187  56,  of  the  boards  $309  46, 
and  the  difference  $125  90) ;  and  the  judge  charged  that  the 
measure  of  damages  would  be  the  value  of  the  boards  without 
reference  to  the  price  of  the  defendant's  labor,  and  the  jury 
gave  $309  46.  It  was  insisted,  on  a  motion  for  a  new  trial, 
that  in  trover,  where  the  conversion  was  the  gist  of  the  action, 
and  the  character  of  the  original  taking  not  inquired  into,  the 
damages  should  be  confined  to  the  value  of  the  thing  as  taken, 
or  the  value  of  the  defendant's  labor  deducted ;  and  that  even  if 
the  rule  laid  down  at  the  trial  were  sound  in  trespass,  it  could 
not  apply  here,  because  the  plaintiff  had  elected  to  bring  trover. 

*  This  seems  the  doctrine  since  the  Year  Books.  Si  horns  prist  arbrss  and  puis  U 
fait  boards  de  mm,  uncore  Is  owner  poU  eux  reprendsr,  quia  major  part  substantia*  remansL 
F.  Moor.  Bep.,  80  pi.,  675.  5  Hen.  VII.,  15.  12  Hen.  VIII.,  10.  Viner  Abr.,  Proper- 
ty (E.)  pi.  5.    Silsbury  vs.  MoCoon,  6  Hill,  425. 

t  Betts  w.  Lee,  5  J.  B.,  848. 

%  Curtis  w.  Groat,  6  J.  B.,  468. 

$  Babcock  vs.  Gill,  10  J.  B.,  287. 

|  Brown  vs.  Sax,  7  Cowen,  95. 
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The  court  held  otherwise,  on  the  authority  of  the  previous  cases. 
But  Sutherland,  J.,  dissented.  He  admitted  that  where  the 
taking  was  vrittful  and  tortious,  this  rule  would  not  be  oppres- 
sive or  unjust.  But  that  as  the  mode  of  taking  could  not,  in 
trover,  be  inquired  into,  no  such  general  rule  could  be  laid 
down.  He  put  the  case  of  jewels  lodged  with  a  banker  for 
safe  custody,  and  pawned  by  him,  and  set  at  great  expense  by 
the  pawnee ;  could  the  rightful  owner  in  trover  against  the 
pawnee  obtain  the  jewels  as  set,  without  deduction  for  the  la- 
bor of  setting  ?  The  question  is  very  pertinent,  and  difficult 
of  reply,  on  the  authorities.    But  a  new  trial  was  denied. 

The  same  point  was  again  decided  in  the  same  State,*  in  an 
action  of  trover.for  logs  converted  into  boards.  But  it  is  to  be 
remarked  that  in  both  these  cases  the  court  noticed  the  fact 
that  there  was  undoubtedly  a  tortious  taking  by  the  defendant. 
How  the  question  would  be  disposed  of  in  a  case  where  the 
taking  appeared  to  be  bona  fide,  and  how  the  principle  could 
be  got  over,  that  in  trover  the  taking  is  only  inducement  not 
to  be  traversed,  and  the  conversion  the  gist  of  the  action,  re- 
mains yet  to  be  decided. f 

It  is  expressly  said  in  the  old  books,  that  no  allowance  can 
be  made  in  trover  for  the  tortious  taking.  Thus, %  "  if  the  goods 
of  I.  S.  have  been  taken  by  I.  N.,  in  such  a  tortious  manner 
that  an  action  of  trespass  would  lie,  an  action  of  trover  will 
likewise  lie ;  butl.  S.  can  only  recover  in  the  latter  action  dam- 
ages for  the  conversion  of  the  goods,  inasmuch  as  he  does,  by 
electing  to  bring  an  action  of  trover,  waive  his  right  to  recover 
damages  for  the  tortious  taking."  Although  Lord  Mansfield, 
as  we  have  above  seen,  in  Fisher  vs.  Prince,  intimated  a  con- 
trary opinion. 

Tha  question,  it  will  be  seen,  is  very  material.  It  is  not 
whether  the  plaintiff  has  or  has  not  a  right  to  follow  his  pro- 
perty in  its  altered  state ;  but  whether  having  waived  a  form 

*  Baker  w.  Wheeler,  8  Wend.,  505. 

t  In  Pierce  w.  Bchenck,  8  Hill,  28,  trover  for  logs  partially  converted  into  board*, 
Nelson,  C.  J.,  and  Bronson,  J.,  said,  the  question  whether  the  plaintiff  could  recover 
as  damages  the  value  of  the  hoards,  was  not  distinctly  raised.  They  agreed  that  the 
plaintiff  was  entitled  to  recover  the  value  of  all  the  logs.  See  this  case  commented  on 
in  Gregory  tw.  Stryker,  8  Denio,  628. 

\  Bacon  Abr.,  Trover,  A.  8. 
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of  action  which  enables  him  to  prove  malice,  he  shall,  in  this 
proceeding,  prevent  the  defendant  from  setting  off  or  recouping 
expenses  which  he  has  laid  out  bona  fide  on  the  property,  and 
which  have  actually  enhanced  its  value. 

The  civil  law  does  not  in  any  case  appear  to  recognize  the 
severe  rule  of  our  system  :  "  Quod  si  frumentum  Titii  fru* 
mento  tuo  mistum  fuerit,  si  quidem  ex  voluntate  vestira,  comr 
mime  est,  quia  singula  corpora,  id  est,  singula  granaqtUB  cujus- 
que  propria  fuerunt,  ex  consensu  vestro  communicata  sunt} 
quod  si  casu  id  mistum  fuerit,  vd  Titvus  idmiscuerit  sine  tua 
voluntate,  non  videtur  commune  esse  quia  singula  corpora  in  sua 
substantia  durant.  Sed  nee  magis,  istis  casUms,  qommwne  sit 
frumentum  quam  grew  intettigitw  esse  communis  si  peeora 
Titii  tuispecoribus  mistafuerit"* 

Nor  should  the  analogous  case  in  regard  to  real  property,  be 
overlooked.  In  trespass  for  mesne  profits,  the  bona  fide  occu- 
pant of  land  without  notice,  who  has  improved  them,  is  allowed 
to  set-off  or  recoup  the  value  of  his  improvements.  And  such, 
as  we  shall  see,  is  equally  the  case  in  regard  to  personal  pro- 
perty when  trespass  is  brought.  Why  should  not  the  same 
equity  be  extended  to  the  action  of  trover  f  I  apprehend  that 
whenever  the  question  is  distinctly  presented,  the  milder  rule 
will  be  maintained.  Indeed,  it  has  been  so  intimated  in 
England. 

Where  goods  were  sent  to  a  dyer,f  who  dyed  them,  and 
then  insisted  on  a  right  to  retain  them,  not  only  for  the  charges 
on  them,  but  for  a  debt  due  for  dying  other  goods,  the  Court  of 
King's  Bench  held  that  he  had  no  lien  but  for  the  price  of  dy- 
ing the  particular  goods,  and  the  plaintiff  recovered ;  but  the 
report  adds,  "  the  price  of  dying  was  deducted  at  the  time  of 
taking  the  verdict,  the  value  of  the  goods  in  white  being  only 
thereby  given  to  the  plaintiff." 

And  the  principle  of  this  decision  has  been  followed  in 
Massachusetts,  in  a  case  where  the  plaintiffs  made  a  conditional 

•  Inst.,  Lib.  II.,  Tit.  I.,  $  28.  A  different  rale  necessarily  prevailed  where  sepa- 
ration was  impossible.  "  Sed  et  id  quod  in  charta  mea  ecribUur  out  in  tabula  pinaUurt 
statim  meum  jit,  licet  depictura  guidam  contra  eenterint  propter  pretwm  pietvrm;  etd 
neoesee  etteirei  cedi  quod  tine  ilia  eeee  non  potest."    Dig.  de  Bei  Vindi.,  28,  $  8. 

t  Green  w.  Farmer,  4  Burr.,  2214. 
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sale  of  brown  cotton  goods  to  a  printing  company,  who,  after 
printing  them,  transferred  them  to  the  defendant,  but  did  not 
comply  with  the  conditions ;  and  it  was  held  that  the  plaintiffs 
conld  recover  in  trover,  but  the  court  was  of  opinion  "  that  the 
plaintiffs  were  not  entitled  to  recover  the  full  value  of  the 
goods  in  the  printed  state.  The  value  of  them  in  their  brown 
state  appears  to  us  a  more  just  and  equitable  measure  of  dam- 
ages, under  all  the  circumstances  of  the  case."* 

And  in  the  same  State,  it  has  been  said  generally,  that 
"  where  the  plaintiff  admits  that  the  defendant  has  a  lien  on 
the  property  to  a  certain  amount,  that  amount  may  be  deducted, 
by  the  jury  in  assessing  damages."!  In  this  case  the  plaintiff 
had  admitted  the  defendant's  lien  by  tendering  its  amount.;}; 

In  Alabama,  where  wood  had  been  converted  and  made 
into  coal  by  the  defendant,  the  owner  was  held  entitled  to  bring 
trover  for  the  coal.  As  to  the  question  we  are  now  considering, 
it  was  said  "  It  is  possible  the  jury  might  consider  the  value  of 
the  defendant's  labor  on  the  rough  material,"  but  as  this  point 
had  not  been  presented,  it  was  not  decided.§ 

Where  the  property  is  owned  by  partners,  and  one  partner 
sues,  he  is  entitled  to  the  value  of  his  share  without  reference  to 
the  state  of  matters  between  him  and  his  co-partner.  So  where 
on  an  execution  against  one  of  two  partners,  the  sheriff  illegally 
sold  the  interest  of  both,  he  was  held  liable  in  trover,  and  the 
measure  of  damages  was  held  to  be  the  value  of  the  property 
converted,  irrespective  of  the  question  whether  the  partnership 


•  Dresser  Manufacturing  Co.  v$.  Waterston,  8  Met.,  9. 

In  Maine,  this  doctrine  of  confusion  of  goods  has  been  applied  to  a  case  where  the 
defendant  had  taken  the  plaintiff's  logs,  and  manufactured  them  into  hoards,  and  in- 
termixed these  boards  with  a  pile  of  his  own,  so  that  they  conld  not  be  distinguished, 
with  the  fraudulmt  intent  of  depriving  the  plaintiff  of  his  property.  And  it  was 
held  that  the  owner  of  the  logs  might  maintain  replevin  for  the  whole  pile.  Wingate 
«*.  Smith,  20  Maine,  287.  The  question  as  to  the  propriety  of  making  allowance  for 
the  labor  of  the  defendant  in  such  cases  was  considered  by  the  Superior  Court  of  Con- 
necticut, in  Benjamin  «*.  Benjamin,  16  Conn.,  847,  where  grass  had  been  converted 
into  hay,  but  without  arriving  at  any  conclusion ;  the  court  thinking,  on  the  particular 
facts  of  the  case,  that  no  such  allowance  should  be  made. 

The  original  rule  in  England  has  been  recently  said  (obiter,  however),  still  to 
hold  in  trover.  Martin  «.  Porter,  5  Meea.  &  Wela.,  802.  But  see  oontra,  Wood  «*. 
Morewood,  8  Q.  B.  R.,  440,  in  notes ;  and  post. 

t  Fowler  m.  Oilman,  18  Met.,  247. 

%  See,  also,  Chamberlin  w.  Shaw,  18  Pick.,  288. 

S  Biddlo  et.  Driver,  12  Ala.,  591. 
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was  or  was  not  solvent,  and  without  regard  to  the  state  of  the 
partnership  accounts.* 

Where  the  property  sued  for  in  trover  is  a  chose  in  action, 
as  a  bill,  note,  bond,  or  other  security  for  the  payment  of  money, 
it  seems  that  the  measure  of  damages  is  prima  faeie  the  amount 
due  on  the  security,  the  defendant  being  at  liberty  to  reduce 
that  valuation  by  evidence  showing  payment,  the  insolvency  of 
the  maker,  or  any  fact  tending  to  .invalidate  the  security /f- 

Lord  Ellenborough  held,  as  we  have  seen,:}:  that  the  dama- 
ges in  actions  for  bills  of  exchange  were  to  be  estimated  at  the 
amount  of  the  principal  and  interest  due  on  the  bills  at  the  time 
of  the  demand  and  refusal ;  in  other  words,  at  the  time  of  con- 
version. No  doubt  seems  to  have  been  entertained  that  the  face 
of  the  bills  was  the  prima  facie  measure  of  damages;  and  the 
same  point  was  ruled  in  New  York,  with  no  limitation,  however, 
as  to  the  time  to  which  interest  was  to  be  computed.§ 

Where{  trover  was  brought  to  recover  a  bill  of  exchange  for 
£1600,  which  the  bankrupt  had  deposited  with  the  defendant, 
and  on  which,  after  a  demand  had  been  made  for  it  and  refused, 
he  had  raised  the  sum  of  £800,  it  was  insisted  that  the  damages 
should  be  only  this  latter  sum ;  but  it  was  held  otherwise  at 
the  trial ;  and,  upon  argument  for  a  new  trial,  Lord  Abin- 
ger,  0.  B.,  said,  "  If  the  defendant  will  bring  £800  into  court 
and  deliver  up  the  bill,  the  verdict  may  be  entered  for  a  nomi- 
nal sum ;  but  he  converted  the  whole  bill,  and  the  plaintifls 
are  entitled  to  recover  the  value  of  the  whole  at  the  time  of 


*  Walsh  v*.  Adams,  8  Denio,  135. 

t  Evans  w.  Kymer,  1  Barn.  &  Adol.,  588.  In  this  case  it  is  said  that  the  ancient 
form  of  proceeding  in  these  cases  was  to  bring  detinue  to  recover  the  speeifio  chattel, 
whereas  in  trover  damages  only  are  recovered.  See,  in  Louisiana,  New  Orleans  Drain- 
ing  Co.  v»>  Be  Lezardi,  2  La.  Ann.  B.,  281,  a  suit  for  State  and  city  bonds.  In  Ten- 
nessee, damages  may  be  recovered  in  trover  for  the  unlawful  detention  of  a  note,  and 
the  note  itself  may  be  recovered  in  detinue.    Seals  vs.  Cummings,  8  Humphreys,  448. 

X  Supra,  478.    Mercer  vs.  Jones,  8  Camp.,  478,  (1818). 

$  Ingalls  vs.  Lord,  1  Cowen,  240. 

It  should,  perhaps,  be  noticed,  thai,  in  this  case,  the  defendant  was  a  constable, 
who  had  illegally  levied  on  the  note  in  question ;  and  the  court  said,  "  that  it  viewed 
with  great  jealousy  the  conduct  of  officers  holding  executions  against  defendants."  I 
have  already  considered  the  question  how  far  the  character  of  the  taking  can  come 
into  consideration  in  this  form  of  action.  But  the  judgment  was  reversed  by  the 
plaintiff,  on  error,  for  the  smallness  of  the  damages. 

|  Alsager,  Assignee, »*.  Close,  10  Mees.  &  Wels.,  57ft. 
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the  conversion.  The  defendant  cannot  be  less  liable,  for  haying 
destroyed  the  property  to  the  amount  of  one  half." 

In  an  action  of  trover  for  certain  bittettes,*  being  Peruvian 
paper  money,  it  appeared  that  the  billettes  were  at  a  great  dis- 
count ;  but  the  matter  being  referred  to  the  prothonotary  for  ad- 
justment, the  plaintiffs  insisted,  on  affidavit,  that  the  billettes 
were  worth  to  them  the  value  expressed  on  their  face,  and 
claimed  a  recovery  to  that  amount.  And  the  court  allowed  it. 
This,  however,  hardly  seems  in  analogy  to  other  cases ;  for  the 
general  rule  which  we  have  laid  down  is  to  be  taken  with  the 
qualification,  that  the  note,  or  other  chose  in  action,  is  still  an 
available  security  for  the  amount  claimed. 

Wheref  trover  was  brought  for  a  £300  cheque,  drawn  by 
the  bankrupt  on  his  bankers,  and  delivered  after  his  bankruptcy 
to  the  defendant,  a  creditor,  and  paid  by  the  drawees,  the  jury 
found  a  verdict  for  the  face  of  the  bill.  On  a  motion  to  set 
aside  the  verdict  and  enter  a  non-suit,  Chambre,  J.,  said, 
"  How  can  you  sue  for  a  piece  of  paper  of  no  value  ?"  and 
Mansfield,  C.  J.,  said,  "  The  plaintiffs-  proceed  on  the  ground 
that  the  check  is  worth  nothing,  being  drawn  without  authority ; 
how  can  they  recover  on  it  the  sum  of  three  hundred  pounds  ?" 
and  a  non-suit  was  entered. 

The  principle  of  these  cases  has  been  applied  to  securities  of 
other  description,  as  leases,  and  bonds  not  conditioned  for  the 
payment  of  money. 

Where  the  defendant^  agreed  to  purchase  of  the  plaintiff 
for  £73  19*.  the  unexpired  term  of  a  lease  of  twenty  years,  and 
the  plaintiff  delivered  to  him  the  indenture  of  lease  for  the  pur- 
pose of  having  an  assignment  made  out,  the  defendant  subse- 
quently made  an  agreement  with  the  original  landlord,  and 
broke  off  the  bargain  with  the  plaintiff,  and  declined  to  accept 
an  assignment.  The  plaintiff  demanded  the  lease  (but  not  the 
purchase  money),  which  being  refused,  he  brought  trover.  The 
jury  found  a  verdict  for  £73  19*.  the  price  agreed  on  as  the  value 
of  the  lease,  deducting  the  amount  of  some  fixtures  which 
the  plaintiff '8  under-tenant  had  removed,  and  no  question  was 

*  Delegal  «*.  Naylor,  7  Bing.,  460. 

f  Mathew  and  Coojum,  Assignees  of  Moore,  vs.  Sherwell,  2  Taunton,  489. 

X  Parry  w.  Frame,  2  Bos.  &  Poll.,  451. 
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made  but  tbe  measure  of  damages  was  correct.  So,  where*  the 
defendant  had  executed  a  bond  to  one  H.  Clowes,  which  was 
assigned  to  the  plaintiff,  in  the  penalty  of  $1,000,  conditioned  to 
convey  a  lot  of  land.  Trover  was  brought  for  this  instrument, 
and  the  conversion  proved.  The  plaintiff  having  been  nonsuit- 
ed at  the  trial,  on  the  ground  that  none  but  nominal  damages 
could  be  given,  the  court  set  the  non-suit  aside,  saying  that  the 
plaintiff,  as  the  assiguee  of  the  obligee,  having  been  entitled  to 
the  performance  of  the  condition,  the  damages  sustained  would 
be  the  value  of  the  land.f 

Where  an  action  of  trover  was  brought^  for  a  policy  which 
it  appeared  was  canceled,  a  verdict  was  recovered  and  sustained 
for  2rf.,  the  value  of  the  parchment  only. 

In  Pennsylvania,  it  is  held,§  that  trover  cannot  be  main- 
tained for  a  chose  in  action,  as  a  share  of  stock,  but  may  for  the 
paper  or  evidence  of  debt.  And  that  in  such  case,  the  measure 
of  damages  is  the  debt  of  which  tbe  paper  is  the  evidence.) 

In  the  same  State  it  is  held,  that  the  damages  in  this  action 
are  the  value  or  current  price  of  goods  at  the  time  of  the  de- 
mand, and  the  jury  may  give  interest  by  way  of  farther  dam- 
agee.T  And  where  the  value  is  incapable  of  being  ascertained 
with  precision,  as  where  it  depends  on  the  taste,  fancy,  or  attach- 
ment of  the  owner,  or  on  a  contingency,  the  court  will  rarely 
disturb  the  verdict  on  the  ground  of  excessiveness  of  damages. 
And  the  jury  may  go  beyond  the  value,  when  there  has  been 
outrage  in  the  taking,  or  vexation  or  oppression  in  the  deten- 
tion.** 

A  stringent  application  of  this  form  of  action  has  been  made 
to  the  fraud  of  an  agent,  who  had  represented  to  his  principal 


•  Clowes  vs.  Hawley,  12  J.  E.,  484. 

t  In  Towle  vs.  Lovet,  6  Mass.,  804,  trover  was  brought  for  title  deeds,  but  the 
quantum  of  damages  was  settled  by  consent. 

In  Loosemore  vs.  Radford,  9  Mees.  A  Wels.,  657,  Lord  Abinger  said,  "  the  case 
resembles  that  of  an  action  of  trover  for  title  deeds,  where  the  jury  may  give  the  full 
value  of  the  estate  to  which  they  belong,  by  way  of  damages ;  although  they  are  gen- 
erally reduced  to  40*.  on  their  being  given  up." 

t  Wills  vs.  Wells,  8  Taunt.,  264. 

%  Sewall  vt.  Lancaster  Bank,  17  Serg.  &  B.,  285. 

|  Romig  vs.  Romig,  2  Bawle,  241. 

1  Jacobs  vs.  Laussat,  6  S.  &  R.,  850. 

**  Dennis  vs.  Barber,  6  S.  &  B.,  420.  Berry  vs.  Vantries,  12  8.  &  B.,  89.  Harger 
vs.  McMains,  4  Watts,  418.    Taylor  vs.  Morgan,  8  Watts,  888. 
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that  he  had  effected  an  insurance,  when  in  fact  he  had  not.  In 
trover  for  the  policy,  Lord  Mansfield  would  not  permit  the 
defendant  to  contradict  his  own  representation,  and  laid  down 
the  rule  of  damages  as  being  the  same  as  if  the  policy  had  been 
actually  effected.  "  I  shall  consider,"  he  said,  "  the  defendant 
as  the  actual  insurer,  and  therefore  the  plaintiff  must  prove  his 
interest  and  loss.9'*  So,  on  the  Pennsylvania  circuit,  +  in  an 
action  of  trover  for  a  policy  of  insurance,  by  consent  of  par- 
ties the  rule  of  damages  was  considered  the  same  as  if  the  suit 
had  been  on  the  policy. 

Interest  seems  to  be  usually  given  by  way  of  damages  for 
the  detention  t>f  the  property.  But  whether  the  giving  of 
interest  is  a  rule  of  law  or  a  matter  left  in  the  discretion  of 
the  jury,  does  not  clearly  appear.  I  infer  the  former.  In  tro- 
ver for  rum,  J  the  Supreme  Court  of  New  York  said,  "  the  jury 
were  competent  to  allow  interest  on  the  vAlue  of  the  chattel 
from  the  time  of  conversion,  by  way  of  damages." 

So§  interest  was  allowed  on  a  judgment  in  trover;  and  it 
was  said  that  "  in  trover,  interest  is  recoverable  on  the  value 
of  the  goods  from  the  time  of  the  conversion."  And  J  in  an 
action  of  trover  for  furniture,  farming  utensils,  &c,  the  judge 
at  the  circuit  told  the  jury  "  that  they  might  allow  interest  by 
way  of  damages."  But  the  Supreme  Court  said,  on  a  motion 
for  a  new  trial,  "  the  plaintiff  was  entitled  to  interest  by  way 
of  damages,  from  the  time  of  the  conversion."  So  also  in 
Louisiana.!*  And  in  a  case**  already  cited,  it  was  said,  that 
"  interest  improperly  given  in  trover,  as  well  as  the  value  of 
the  property  converted."ff  And  again,^  the  Court,  per  Cowen, 
J.,  said,  "The  action  is  trover,  which  goes  for  the  actual  value 
and  interest"§§    In  Connecticut  also,  the  rule  of  damages  in 

*  Harding  «*.  Carter,  Park  on  Insurance,  4. 

t  Kohne  «t.  The  Insurance  Co.  of  North  America,  1  Wash.  C.  C.  B.,  98. 

X  Wilson  w.  Conine,  2  J.  B.,  280. 

$  BiaseU  vs.  Hopkins,  4  Cowen,  58. 

|  Hyde  v*.  Stone,  7  Wend.,  854. 

K  New  Orleans  Draining  Co.  w.  Be  Lezardi,  2  La.  Ann.  B.,  281. 

**  Baker  w.  Wheeler,  8  Wend.,  504. 

ft  See,  also,  Dillenbaok  vs.  Jerome,  7  Cowen,  294 ;  supra,  479. 

ft  Stevens  «#.  Low,  2  Hill,  188. 

M  In  the  note  to  Meroer  vs.  Jones,  8  Campb.,  477,  In  the  New  Tork  edition  of 
these  Beports  (1821)  it  is  said  that  "in  Massachusetts  it  is  the  uniform  rale  to  allow 
interest  on  the  value  of  the  chattel,  from  the  time  of  the  conversion  until  the  trial." 

In  England  this  matter  has  recently  been  settled  by  statute ;  the  8  &  4  W.  IV.,  o. 
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this  action  has  been  declared  to  be  the  value  of  the  property 
converted,  with  interest  from  the  time  of  the  conversion.* 

In  trover,  as  we  have  said,  the  conversion  is  the  gist  of  the 
action ;  and  it  follows  that  the  recovery  of  the  property,  or  its 
re-possession  by  the  plaintiff,  only  goes  in  mitigation  of  dama- 
ges. And  this*  is  true,  as  well  in  regard  to  this  action  as  in 
regard  to  that  of  trespass  for  personal  property,  as  we  6hall 
have  occasion  hereafter  to  see.  And  on  the  same  principle,  if 
the  property  has  been  re-delivered  to  the  plaintiff  before  suit 
brought,  he  can  recover  nothing  but  nominal  damages.  This  is 
the  original  English  rule,  and  has  been  also  repeatedly  held  in 
this  country .f  The  only  modification  that  can  be  said  to  exist 
of  this  rule  is,  perhaps,  in  those  cases  where,  intermediate  the 
conversion  and  the  return  of  the  property  claimed,  special 
damage  has  been  sustained  by  the  plaintiff;  and  in  such  cases 
the  special  damage  demanded  must  be  distinctly  alleged  in  the 
declaration.^:  Upon  this  general  principle  it  has  been  held  in 
Massachusetts,  that  where  the  property  has  been  sold,  and  the 
proceeds  applied  to  the  payment  of  the  plaintiff's  debts,  or 
otherwise  to  his  use,  the  facts  may  be  shown  in  mitigation  of 
damage8.§  So,  if  they  are  taken  by  an  attaching  creditor  of 
the  defendant  out  of  the  plaintiff's  hands  after  he  has  promised 
to  return  them.I 

Whether  the  defendant  can  go  further  and  show  that 
the  property  belonged  to  a  third  person,  is  more  doubtful. 

42,  §  20  (14th  Aug.,  1888),  declaring  that  in  all  actions  of  trover  "the  jury  on  the  trial 
of  any  issue,  or  on  any  inquisition  of  damages,  may,  if  they  shall  think  JUt  give  dam- 
ages in  the  nature  of  interest,  over  and  above  the  value  of  the  goods*  at  the  time  of  the 
conversion.'*    See  supra,  479. 

•  Clark  vs.  Whitaker,  19  Conn.  B.,  820. 

t  The  language  of  the  oldest  authority  on  this  point  is  as  follows :  "  Si  home  prist 
mon  oheval  et  ceo  chevaucha  et  puis  ceo  redeliver  al  moy  unoore  jeo  poie  aver  oest 
action  vers  lny :  car  ceo  est  un  oonvercion,  et  le  redelivery  nest  ascun  barr  del  action 
xnes  solement  serra  un  mitigacion  do  damages."    1  Boll.  Abr.,  S.  L.  pi.  I. 

Baldwin  vs.  Cole,  6  Mod.,  212.  5  Baa  Ab.  Trover,  D.  $  89.  Esp.  N.  P.,  190-191. 
Cook  vs.  Hartle,  8  Car.  &  Payne,  568.  So  in  Murray  vs.  Barling,  10  J.  B.,  172,  Thomp- 
son, J.,  said,  "  It  is  every  day's  practice  to  sustain  this  action  for  the  injury  suffered, 
although  the  owner  has  re-possessed  himself  of  his  property.1'  And  the  same  point 
was  held  in  Reynolds  vs.  Shuler,  5  Cowen,  828. 

The  same  has  been  held  in  Massachusetts,  Wheeloek  vs.  Wheelwright,  5  Mass., 
104.    Gibbs  -vs.  Chase,  10  Mass.,  124.    Greenfield  Bk.  vs.  Leavitt,  17  Pick.,  1. 

\  Moon  vs.  Raphael,  2  Bing.  N.  C,  810. 

§  Pieroe  vs.  Benjamin,  14  Pick.,  856. 

|  Ealy  vs.  Shed,  10  Met.,  817. 
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It  has  been  said  by  very  high  American  authority,  "  that  in 
this  action  the  defendant  may  disprove  the  plaintiff's  title  by 
showing  a  paramount  title  in  a  stranger."*  But  it  may  well 
be  doubted  whether  the  doctrine  can  be  maintained  to  the  ex- 
tent in  which  this  language  lays  it  down.  In  New  York  it  has 
been  held,  that  the  defendant  cannot  set  up  property  in  a  third 
person,  without  showing  some  claim,  title,  or  interest  in  him- 
self derived  from  such  person  ;f  and  a  plea  of  property  in  a 
third  person  has  been  held  bad4  And  in  England  it  has  been 
held  in  several  cases,  that  where  by  his  acts  or  acknowledg- 
ments the  defendant  had  admitted  the  title  to  be  in  the  plain- 
tiff, he  shall  not  be  received  afterwards  to  deny  it.§ 

The  plaintiff  either  in  this  action  or  in  trespass,  may  sue 
separately  for  his  aliquot  share  or  proportion  of  interest  in  a 
chattel,  and  the  defendant  may  give  the  joint  interest  of  others 
in  evidence,  in  mitigation  of  damages.  If  the  plaintiff  is  a 
tenant  in  common,  and  the  defendant  wishes  to  avail  himself 
of  the  plaintiff's  omission  to  join  his  co-tenants  in  the  suit,  he 
may  plead  in  abatement.)  But  even  if  he  neglect  to  make  such 
plea,  he  may  still  avail  himself  of  the  plaintiff's  want  of  title 
to  the  whole  property,  for  the  purpose  of  reducing  the  dam- 
ages. 

Wheref  a  creditor  of  the  husband  having  taken  in  execu- 
tion and  sold  trust-property  of  the  wife,  and  the  husband  hav- 
ing purchased  it  at  the  sale  for  less  than  its  value,  in  an  action 
of  trover  brought  by  the  trustee  against  the  creditor,  it  was 


#  Greenleaf  on  Evidence,  2,  $  648.    Botan  w.  Fletcher,  15  J.  B.,  207. 

t  Duncan  w.  Speer,  11  Wend.,  54. 

X  Hurst  vs.  Cook,  19  Wend.,  468. 

$  Hawes  vs.  Watson,  2  Barn.  &  Cres.,  541.  Gosling  vs.  Birnie,  7  Bing.,  889.  Sto- 
nard  vs.  Dnnkin,  2  Camp.,  841.  See  on  this  point,  also,  King  vs.  Richards,  6  Whart., 
418.  Ogle  vs.  Atkinson,  5  Taunt.,  759.  Lao  vs.  Towle,  8  £sp.  Cases,  114.  Kennedy 
«r.  Strong,  14  J.  B.,  128. 

I  Nelthorpe  vs.  Dorrington,  2  Ley.,  118.  Brown  vs.  Hedges,  1  Salk.,  290.  Addi- 
son vs.  Overrend,  6  T.  B.,  766.  8edgworth  vs.  Overrend,  7  T.  B.,  279.  Heath  vs.  Hub- 
bard, 4  East,  110, 121.  Blozam  vs.  Hubbard,  5  Bast,  407  and  420.  Scott  vs.  Godwin, 
1  Bos.  &  PulL,  67-75.  Wheelwright  vs.  Depeyster,  1  J.  B.,  471.  Chandler  vs.  Spear, 
22  Verm.,  888. 

In  the  King's  Bench,  in  Mountford  vs.  Gibson,  4  East,  441  and  447,  which  was  an 
action  of  trover,  it  was  said  that  in  trespass,  payments  made  by  an  executor  d«  son  tort 
in  due  course  of  administration,  should  be  recouped  in  damages.  See,  also,  Buller'a 
N.  P.,  48. 

?  Baldwin  vs.  Porter,  12  Conn.  Bep.,  478. 
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held  in  Connecticut  that  proof  of  this  matter  was  admissible  in 
mitigation  of  damages  * 

In  Tennessee,  where  a  slave  hired  for  general  and  common 
service  is  employed  in  any  hazardous  business  without  the  con- 
sent of  the  owner,  it  is  a  conversion,  and  the  hirer  is  liable  for 
the  value ;  or,  if  the  owner  do  not  choose  to  consider  it  a  conver- 
sion, he  is  liable  in  damages  for  any  injury  the  slave  received 
while  engaged  in  such  business.*)* 

As  has  been  already  noticed,  some  confusion  appears  to 
have  been  introduced  into  the  rule  of  damages  in  this  action, 
owing  to  the  different  aspects  in  which  the  suit  is  brought ;  it 
being  sometimes  analogous  to  an  action  in  an  ordinary  case 
of  contract,  as  to  test  a  right  of  lien,  and  sometimes  in  the  na- 
ture of  a  suit  to  redress  a  wilful  trespass.^: 

An  effort  might  be  made  to  render  the  rule  of  damages  in 
trover  and  trespass  identical  without  reference  to  the  form  of  the 
remedy  resorted  to,  and  dependent  only  on  the.  character  of  the 
defendant's  act.  But  as  the  law  at  present  stands,  there  seems 
no  warrant  for  a  distinction  between  tortious  conversions  and 
bona  fide  takings,  except  so  far  as  the  malice  goes  to  prove  a  con- 
version. If  that  fact  be  established,  the  character  of  the  taking 
is  put  out  of  view.  It  seems,  however,  that  were  the  thing  to 
be  settled  on  principle,  the  rule  might  be  thus  laid  down  : 

"Where  the  original  conversion  is  wholly  unaccompanied  by 
malice,  in  other  words,  where  it  is  not  willful,  the  rule  of  dam- 
ages is  a  pure  question  of  law,  on  which  the  jury  is  to  be  con- 
trolled by  the  court.  In  these  cases,  the  jury  should  be  directed 
to  give  the  value  at  the  time  of  conversion,  with  interest,  unless 
the  plaintiff  has  been  deprived  of  some  particular  use  of  the 
property  of  which  the  defendant  had  knowledge ;  in  that  case, 
if  such  use  would  have  increased  its  value  to  the  plaintiff, 
the  jury  should  give  the  highest  value  of  the  chattel  at  any 
time  between  the  conversion  and  the  trial,  with  interest  from 

*  But  in  Alabama,  where  a  sheriff  seized  the  property  of  the  plaintiff,  and  sold 
it  under  execution  against  H.,  and  by  direction  of  H.  paid  over  the  surplus  after  satis- 
fying the  execatoro,  to  G.  (the  plaintiff),  or  his  agent ;  it  was  held  that  the  surplus 
thus  paid  over  could  not  go  in  redaction  of  damages.    Locke  w.  Garrett,  16  Ala.,  698. 

t  Mullen  vs.  Ensloy,  8  Humphreys,  428. 

X  Whenever  trespass  for  taking  goods  will  lie,  that  is,  where  they  are  taken 
wrongfully,  trover  will  also  lie ;  for  one  may  qualify,  but  not  increase,  a  tort.  2  Saun- 
ders, 47,  h. 
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such  time,  i.  e«,  the  time  of  highest  value,  by  way  of  damages 
for  the  detention.  But  even  this,  it  is  apparent,  is  a  very 
feeble  protection  for  property  which  has  no  market  price  or 
commercial  value,  and  where,  from  the  necessity  of  the  case, 
the  jury  must  be  left  to  a  large  discretion. 

If  the  property  converted  be  a  chose  in  action,  as  a  bill  or 
note,  or  the  security  for  the  payment  of  money,  the  measure  of 
damages  is  jprimafacie  the  face  of  the  bill  or  note.  If  the  in- 
strument or  Security  sued  for  be  not  for  the  payment  of  money, 
but  a  contract  for  the  transfer  of  property  or  the  performance  of 
some  act,  then  the  value  of  the  property  or  of  the  act  will 
furnish  the  rule  of  damages. 

If  the  taking  be  willful,  more  difficulty  presents  itself.  "We 
have  seen  that  where  the  chattel  was  altered  and  increased  in 
value,  damages  have  been  given  in  some  cases  to  the  full  value 
of  the  increased  article,  on  the  ground  that  the  taking  was  mala 
fide.  If  this  be  right,  then  it  ought  always  to  be  competent  for 
the  plaintiff  to  show  malice  on  the  part  of  the  defendant,  to  ag- 
gravate the  damages.  But  this  would  be  irreconcilable  with 
the  numerous  cases*  which  hold  that  the  conversion  is  the  gist 
of  the  action,  and  the  taking  immaterial. 

The  true  rule  would  appear  to  be,  to  make  the  measure  of 
damages  depend  not  on  the  form,  but  upon  the  nature  of  the 
action ;  and  where  trover  is  brought,  as  a  substitute  for  tres- 
pass, to  make  the  rule  of  damages  correspond. 

If  this  were  so,  then  if  the  conversion  were  willful  the  mea- 
sure of  damages  would  be  as  above  laid  down,  with  the  excep- 
tion that  they  might  be  increased  in  the  discretion  of  the  jury 
for  the  malicious  act. 

If  the  property  had  been  altered  and  increased  in  value,  the 
rule  would  again  depend  on  the  character  of  the  conversion. 
If  that  were  willful,  then  the  value  of  the  articles  so  increased 
would  be  the  rule.  But  this  should  never  be,  where  the  act 
was  bona  fide  ;  and  in  such  case,  the  true  rule  would  be  to  al- 
low the  defendant  for  whatever  value  his  labor  had  actually 
conferred  on  the  property. 

It  would  not  be  proper  to  leave  this  subject  without  noticing 
the  question  how  far  the  recovery  of  a  judgment  in  trover  vests 


*  Wilbraham  w.  Snow,  2  Bnundere,  47. 
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the  property  in  the  defendant*  If  the  plaintiff  recovers  the 
value  of  the  property,  and  the  judgment  is  satisfied,  there  would 
seem  to  be  no  doubt  that  the  title  to  the  property  should  and 
does  vest  in  the  defendant,  he  having  paid  its  value.*  But  how 
far  this  transfer  of  title  depends  on  the  judgment,  and  how  far 
on  its  satisfaction,  seems  by  no  means  clear ;  and  the  better 
opinion  would  appear  to  be  that  if  the  judgment  is  not  for  the 
value  of  the  property,  or  if  it  remain  unpaid,  the  title  is  un- 
altered.! 

*  Morris  w.  Robinson,  8  B.  &  C,  196. 

t  So  in  Indiana,  a  recovery  of  nominal  damages  does  not  divest  the  plaintiff's  title. 
Barb  w.  Fish,  8  Blackf.,  481,  where  the  cases  are  well  reviewed.  Bee  Cooper  w. 
Shepherd,  8  Man.  Or.  &  Scott,  266.  In  New  Tork,  see  Osterhont  vs.  Roberts,  8 
Cowen,  48.    Bctts  vs.  Lee,  5  J.  B.,  848.    2  Kent  Com.,  88S,  note  c,  5th  edition. 


CHAPTER  XX. 

THE  RULE  OP  DAMAGES  IN  ACTIONS  BROUGHT  FOR  THE 

RECOVERY  OF  SPECIFIC  PERSONAL  PROPERTY; 

DETINUE  AND  REPLEVIN. 


Detinue — Nature  of  the  proceeding  of  Replevin— In  this  action  damages  can  be  re- 
covered by  both  parties — Where  the  defendant  succeeds,  he  is  entitled  to  interest 
upon  the  value  of  the  property  during  its  detention — How  the  value  is  to  be  esti- 
mated—-Damages  recoverable  by  the  plaintiff. 


Two  forms  of  action  are  prescribed  by  the  common  law  for  the 
recovery  of  specific  personal  property,  detinue  and  replevin  j 
the  first  being  generally  used  where  there  was  a  tortious  deten- 
tion only,  the  latter  where  there  was  a  tortious  taking. 

And  in  detinue,  as  in  debt,  no  damages  were  generally 
given  for  the  thing  itself,  that  being  recoverable  in  specie ;  but 
merely  for  its  detention.  If,  however,  the  property  was  not 
finally  returned,  then  damages  might  be  given  for  its  value.* 
"The  action  of  detinue,"  says  the  Supreme  Court  of  Ten- 
nessee, "  is  for  the  thing  detained  and  damages  for  detention  ; 
the  value  of  the  property  is  ascertained  by  the  jury ;  and  the 
judgment  is  in  the  alternative  for  the  sum  so  found,  as  the 
value  in  case  the  thing  recovered  cannot  be  had."f 

Tjje  question  on  the  issue  of  non  detmet  is  whether  the  chat- 
tel be  detained,  and  if  so,  what  is  its  value  and  what  the  dam- 
ages for  its  detention  ;  and  so  the  ordinary  modern  form  of 
verdict  in  detinue  finds  the  value  of  the  property  and  damages 
for  its  detention. 

But  as  has  been  said,  if  for  any  reason  the  property  cannot 
be  returned,  the  plaintiff  is  entitled  to  its  full  value.  So  in  the 
early  cases,  where  we  often  find  detinue  brought  for  charters  or 

*  Bayer  on  Damages,  ch.  xiv.,  69  and  70. 
t  Wade  w.  Dolby,  8  Humphreys.  40  6. 
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title  deeds,  if  the  charters  were  destroyed  or  made  way  with, 
(eloigned)  the  plaintiff  recovered  all  in  damages.  And  so  in  a 
recent  case  where  detinue  was  brought  for  stock  certificates, 
which  had  been  returned  pendente  Ute^  it  was  held  that  the 
jury  might  confine  themselves  to  an  assessment  of  damages.* 
In  this  case  the  property  was  demanded ;  the  stock  was  worth 
£3  5*. ;  when  it  was  delivered  it  had  fallen  to  £1,  and  the  plain- 
tiff was  held  entitled  to  recover  the  difference. 

A  plaintiff  in  detinue,  whose  title  to  the  property  sued  for 
is  legally  divested  before  the  trial  of  the  cause,  can  recover 
nothing  beyond  his  damages  for  its  detention  to  the  time  when 
his  title  was  divested,  and  the  costs  of  suitf 

The  action  of  detinue  has,  however,  fallen  into  great  disuse, 
and  in  some  of  the  States  of  the  Union  it  is  abolished  by 
statute.^  I  proceed,  therefore,  to  the  action  of  replevin. 
And  this  action,  also,  has  been  so  much  altered  and  modified 
by  special  statutes,  that  it  will  only  be  proper  here  to  treat  of 
it  very  succinctly.  As  to  the  character  of  this  action,  it  is  suf- 
ficient to  state,  generally,  that  the  plaintiff  by  his  writ  seizes 
the  specific  property,  and  at  the  same  time  gives  a  bond  with 
proper  sureties,  conditioned  to  return  it,  or  its  value,  provided 
it  shall  finally  appear  that  he  has  no  right  of  action.  The  bond, 
however,  is  only  a  cumulative  security  to  the  defendant ;  and 
if  the  plaintiff  fails  to  establish  his  right,  the  court  may  proceed 
in  the  action  itself  to  award  damages  against  him,  as  the  result 
of  a  claim  declared  to  be  unfounded,  for  the  value  of  the  pro- 
perty taken  by  him. 

The  nature  of  the  proceeding  is  well  and  briefly  stated  by 
Parsons,  C.  J. : 

u  The  plaintiff  having  by  the  service  of  the  writ  obtained  the  possession  of 
the  goods  replevied,  prosecutes  it  to  obtain  judgment  for  damages  and  costs 
against  the  defendant  for  the  caption  and  detention.  These  are  the  objects  of 
his  suit  The  defendant  not  only  resists  the  plaintiff's  claim,  but  he  also 
complains  of  an  injury  arising  from  the  service  of  the  writ  He  demands  back 
the  chattels,  with  damages,  occasioned  by  the  replevin,  and  his  costs  in  the  de- 
fense.   *    *    *    The  distinction  between  replevin  and  other  actions  in  which 

*  Williams  tw.  Archer,  5  Mann.  Gr.  &  So.,  818.  See  Archer  «#.  Williams,  S  Car.  A 
Kir.,  25. 

t  Cole  vs.  Conolly,  16  Ala.,  S71. 

X  So  in  New  York,  by  Bevised  Statutes,  Vol.  II.,  668. 
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the  plaintiff  demands  a  debt  or  damages  or  lands,  is  very  clear,  because  the 
magnitude  of  the  debt  or  damages,  and  the  quantity  of  the  land,  is  involved  in 
the  plaintiff's  original  demand,  as  well  as  his  title  to  recover  any  thing.  But 
in  replevin,  the  demand  of  the  defendant  is  founded  on  the  legal  process  sued 
and  prosecuted  by  the  plaintiff/** 

The  jury  must  find  the  value  of  the  property,  and  in  Arkan- 
sas, in  replevin  for  slaves  where  the  property  has  not  been  re- 
plevied and  delivered  to  the  plaintiff,  and  the  verdict  is  in  his 
favor,  the  jury  should  find  the  separate  value  of  each  slave,  or 
a  venire  de  novo  will  be  awarded.f 

In  this  action  the  plaintiff  had  damages  at  common  law, 
and  costs,  by  the  statute  of  Gloucester,  as  a  consequence  of  such 
damage ;  but  the  avowant  or  defendant  in  replevin  had  no  costs, 
although  in  many  cases  where  an  avowry  or  conusance  was 
made,  and  a  return  prayed,  the  defendant  was  an  actor 4  In 
consequence  of  this  hardship  two  statutes  were  passed§  giving 
damage  and  costs  to  the  defendant  as  the  plaintiff  would  have 
had  at  common  law.|  These  statutes  have,  I  believe,  been 
generally  reenacted  in  this  country.  By  virtue  of  these  enact- 
ments, the  general  rule,  where  the  defendant  succeeds  and  has 
judgment  in  his  favor,  for  a  return,  is  that  he  is  also  entitled  to 
damages ;  and  the  decrease  in  value  of  the  goods  since  the  time 
of  the  replevin,  with  interest  on  their  entire  value,  forms  the  pro- 
per  measure  of  his  damages.^"  So  the  defendant  is  entitled  to 
damages  for  deterioration  in  the  value  of  the  goods  from  the 
time  of  the  replevin,  although  it  be  not  pretended  that  the 
decrease  in  value  be  attributable  in  any  degree  to  the  act  or  de- 
fault of  the  plaintiff.  In  a  case  in  New  York,  it  was  decided  in 
a  suit  on  the  replevin  bond  that  the  non-return  of  the  property 
was  excused  by  its  inevitable  destruction  before  judgment.** 
This  decision  was  based  on  the  old  rule  that  if  the  condition  of  a 
bond  become  impossible  by  the  act  of  God,  the  penalty  is  saved.ff 


*  Bruce  «c  Learned,  4  Mass.,  814,  617  and  618. 
t  Noland  «.  Leeeh,  5  English,  604. 
%  Bacon  Abr.,  Gotta,  F.,  ef  Costs  in  Bopterin. 
%  7  Hen.  VI1L,  cap.  4;  and  21  Hen.  V11L,  cap.  19. 

|  James  w.  Tutney,  Cro.  Car.,  888,  Case  582.     Bowleg  *«.  Gibbs,  14  J.  B.,  8  8  5 
Caldwell  t*.  West,  1  Zsbriskie,  411. 

T  Bowley  vs.  Gibbs,  14  J.  B.,  885.    Brizsee  ««.  Maybee,  21  Wend.,  144. 
**  Carpenter  «t.  Stevens,  12  Wend.,  589. 
ft  Black.  Com.,  B.  2,  Ch,  20. 
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But  it  seems  contrary  to  principle  and  has  been  expressly  dis- 
approved of.*  As  between  parties  to  a  contract,  it  seems  very 
reasonable  that  all  interested  in  its  execution  should  bow  to  the 
superior  power  which  renders  its  performance  impossible.  But 
it  cannot  be  tolerated  that  a  wrongdoer  should  be  excused  by 
any  subsequent  accident.  Nor  do  the  analogies  of  the  law  jus- 
tify any  such  decision.  In  trover  or  trespass  for  goods  after  the 
conversion  or  trespass  was  complete,  the  party  in  fault  would 
certainly  never  be  admitted  to  excuse  himself  by  alleging  that 
the  property  had  perished  in  his  hands  without  his  fault.  The 
court  appears  rather  to  have  looked  to  the  technical  form  of  the 
action  than  to  the  substantial  justice  of  the  case. 

In  an  action  of  debt  on  a  replevin  bond,  in  Massachusetts, 
the  original  plaintiffs  having  been  defeated,  but  refusing  to  re- 
store the  goods  on  the  writ  of  restitution,  the  question  was 
considered,  whether  the  value  of  the  goods  should  be  computed 
at  the  valuation  in  the  replevin  bond ;  the  actual  value  of  the 
property  at  the  time  of  the  service  of  the  replevin  writ ;  at  the 
time  of  the  verdict  rendered ;  or  at  the  time  of  the  demand 
made  under  the  writ  of  restitution :  it  seems  from  the  report 
that  the  property  at  the  time  was  still  in  the  possession  of  the 
defendant ;  and  the  latter  was  held  the  true  rule.f 

In  the  same  State,  also,  interest  is  allowed  the  defendant  on 
the  value4  But  where  the  goods  attached  were  subject  to  du- 
ties, and  the  plaintiff  paid  them,  it  was  held  in  an  action  on  the 
replevin  bond,  that  the  interest  should  be  computed  only  on  the 
difference  between  the  amount  so  paid,  and  the  valuation  in  the 
writ  of  replevin.§  This  is  a  correct  application  of  the  original 
doctrine  of  recoupment. 

It  appears  here,  that  the  valuation  in  the  original  writ  was 
adopted,  instead  of  the  actual  value  of  the  goods ;  and  it  has 
been  also  so  held  in  England,  on  the  sound  principle,  that  the 
plaintiff  in  the  replevin  suit  is  bound  by  the  estimate  of  the 
property  made  by  himself.] 

It  has  been  further  intimated,  in  the  same  State,  that  if 

*  Suydam  vt.  Jenkins,  8  Sandford  Sup.  Ct.  R.,  614. 

t  Svift  cj.  Barnes,  16  Pick.,  194.    See  this  case  commented  on  in  Suydam  w. 
Jenkins,  8  Sandford  8.  C.  R.,  614.  In  Maine,  see  Howe  vs.  Handle?,  28  Maine  R.,  241. 
X  Wood  v$.  Braf  uard,  9  Pick.,  822. 

§  Huggeford  w.  Ford,  11  Pick.,  228.    See,  also,  Mattoon  w.  Pearce,  12  Mass.,  406. 
IMiddlaton  v*  Bryan,  8  Maule  &  Sel.,  155. 
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special  damage  was  shown  to  have  been  suffered  by  the  defend- 
ant, it  may  be  allowed.* 

These  damages  are,  it  will  be  observed,  only  damages  for 
the  detention  of  the  property,  and  apply  to  cases  where  the 
property  has  not  altered  in  value  or  has  deteriorated.  But 
where  the  property  has  risen  during  the  pendency  of  the  pro- 
ceedings, another  principle  is  applied.  Under  the  judgment 
for  a  return,  the  defendant  is  entitled  to  recover  the  value  o'f 
the  property ;  and  here  the  same  question  arises,  although  it  is 
sometimes  presented  in  a  distinct  suit  on  the  replevin  bond, 
which  we  have  already  examined  in  the  action  of  trover,  as  to 
the  time  when  the  value  should  be  computed ;  whether  at  the 
time  of  the  replevin,  or  the  highest  price  down  to  the  time  of 
trial.  It  has  been  suggested  in  New  Yorkf  that  the  former 
period  is  to  furnish  the  rule.  But  this  must,  I  think,  be  taken 
with  many  modifications,  and  as  we  have  already  seen  has  been 
distinctly  disapproved  of  in  the  same  State. f 

So  this  rule  in  regard  to  the  value  of  the  property  is  also 
modified  where  the  defendant  has  only  a  special  property  in  it ; 
for  if  the  value  exceed  his  demand,  and  he  takes  a  verdict  for 
the  entire  value,  he  will  be  liable  to  the  plaintiff  for  the  excess. § 

And  on  the  same  principle,  if  property  be  replevied  from  a 
sheriff  holding  it  under  execution,  and  who  has  no  other  in- 
terest in  it  than  that  of  the  creditor  whom  he  represents,  if  the 
issue  be  found  for  the  defendant  and  the  value  of  the  property 
be  greater  than  the  amount  of  the  execution,  the  rule  of  dam- 
ages is  the  amount  of  the  execution  with  interest  and  the  costs 
thereon ;  but  if  tho  value  of  the  property  be  less  than  the  exe- 
cution, then  the  rule  of  damages  is  the  full  value  of  the  pro- 
perty.! It  will  be  observed  that  the  analogy  of  trover  is  here 
followed ;  for  in  that  form  of  action  if  the  plaintiff  claims  by 
virtue  of  a  lien,  he  recovers  only  to  the  extent  of  his  lien,  pro* 
vided  always  that  the  action  is  not  against  a  mere  stranger. 

In  New  York  and  Pennsylvania,  it  has  been  declared,  that 
if  the  Writ  be  sued  out  fraudulently,  vexatiously,  or  maliciously, 


*  Barnes  «.  Bartlett,  15  Pick.,  71. 

t  Brinee  w.  Maybe©,  SI  Wend.,  144. 

X  Suydam  w.  Jenkins,  8  Sandf.  S.  C.  R.,  614. 

S  Sorugham  w.  Carter,  12  Wend.,  181. 

I  Jennings  vs.  Johnson,  17  Ohio,  164. 
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or  the  defendant's  proceedings  be  of  the  same  character,  the 
jury  may  give  exemplary  damages  against  either  plaintiff  or  de- 
fendant, as  in  cases  of  willful  trespass.* 

And  on  the  other  hand,  it  is  competent  for  the  plaintiff  to 
show  in  mitigation  that  shortly  after  the  delivery  of  the  pro- 
perty to  him,  the  defendants  repossessed  themselves  of  the 
greater  part  of  it  ;f  the  Supreme  Court  of  New  York  saying, 
that  the  action  being  in  many  cases  a  substitute  for  trespass  de 
bonis  avportatis,  the  rule  of  mitigation  in  that  action  was  strict- 
ly applicable. 

And,  so  in  Iowa  and  Maryland  it  has  been  decided  that  the 
plaintiff,  though  non-suited,  may  still  offer  testimony  to  prove 
ownership  of  property  in  himself,  upon  inquiry  into  the  right 
of  the  defendant's  possession,  in  order  to  show  that  the  defend- 
ant would  have  sustained  no  substantial  damage  as  he  was  not 
the  owner  of  the  property .% 

Thus  much  of  the  defendant  As  to  the  damages  recover- 
able by  the  plaintiff,  they  are  for  the  detention  of  the  property, 
of  which  interest  on  its  value  is  ordinarily  the  measure.  He 
is  also  entitled  to  compensation  for  any  deterioration  in  value 
of  the  goods  replevied  while  they  were  in  the  bands  of  the  de- 
fendant ;§  but  the  plaintiff  who  retains  the  articles  replevied 
till  judgment  in  the  suit,  cannot,  if  he  succeed,  claim  damages 
for  the  depreciation  in  their  value,  because  he  may  always  con- 
vert them  into  money.  | 

It  has  been  held  in  the  analogous  action  of  case  for  taking 
personal  property,  that  the  plaintiff  was  entitled  to  recover  for 
his  time  and  expenses  incurred  in  pursuit  of  the  property,^  and 
in  Maryland  for  the  hire  of  slaves.**  In  Texas  it  has  been  said, 

*  Cable  vs.  Dakin,  20  Wend.,  172.  Donald  vs.  Scaife,  11  Perm.  B.,  881.  Brizsee 
vs.  Maybee,  21  Wend.,  144. 

t  Dewitt  vs.  Morris,  18  Wend.,  496. 

X  Harmon  **.  Goodrich,  1  Iowa.,  18.  Bell  w.  Worthington,  8  GiH  &  Johnson, 
247.  In  Indiana,  when  the  replevin  bond  is  forfeited,  the  statute  authorizes  the  de- 
fendant (in  replevin)  to  recover,  in  a  snit  on  the  bond,  such  sum  as  shall  be  just  and 
equitable ;  and  if  the  plaintiff  recover,  he  shall  in  like  manner  recover  damages  for  the 
detention  of  the  goods  and  chattels.  An  effort  was  made  under  this  statute  to  obtain 
for  the  defendant  in  replevin,  an  allowance  for  his  counsel  fees  and  time  lost  in  attend- 
ance on  court  in  the  replevin  suit,  but  it  was  denied.    Davis  vs.  Crow,  7  Black!,  129. 

%  Bowley  vs.  Gibbs,  14  J.  B.,  885. 

I  Gordon  vs.  Jenney,  16  Mass.,  465. 

?  Bennett  vs.  Lockwood,  20  Wend.,  228.    Morris  on  Replevin,  189. 
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"That  where  the  suit  is  brought  to  recover  the  specific  pro- 
perty and  damages  for  its  detention,  if  the  property  sued  for 
be  a  slave,  damages  for  the  hire  should  be  computed  from 
the  time  of  the  demand  to  the  rendition  of  the  judgment ;  if  no 
special  demand  is  proven,  the  service  of  the  writ  is  the  time  from 
which  the  damages  should  be  computed.'9*  Where  the  plaintiff 
has  but  a  life  interest,  as  in  slaves,  the  verdict  cannot  be  for 
more  than  the  value  of  such  interest. f 

It  is  the  peculiarity  of  this  action,  that  both  parties  may  be 
actors,  and  so  if  it  is  found  that  a  part  of  the  property  claimed 
is  the  plaintiff's  and  a  part  not,  both  plaintiff  and  defendant 
may  recover  damages  against  each  other.£ 

As  to  mitigation  of  the  plaintiff's  damages,  it  has  been 
held  that  in  a  suit  on  the  replevin  bond  the  defendant  may 
show  that  the  plaintiff  had  no  title  to  the  property,  on  the 
ground  that  the  decision  of  the  replevin  suit  might  not  be  ne- 
cessarily conclusive  upon  that  question.§ 

The  subject  of  this  chapter  is,  as  I  have  said,  very  much 
under  the  control  of  special  statutes;  and  where  those  statutes, 
or  the  decisions  founded  on  them,  do  not  apply,  a  reasonable 
rule  may  generally  be  deduced  from  the  analogous  cases  de- 
cided upon  the  actions  of  trover,  trespass  de  bonis  asportaUs^ 
case  for  injury  to  personal  property,  and  on  sales  of  chattels.) 

In  Louisiana,  proceeding  by  sequestration  is  strongly  ana- 
logous to  the  replevin  or  attachment  of  the  common  law,  and 
the  party  plaintiff  gives  a  bond  with  sureties,  "  to  pay  all  dam- 
ages that  may  accrue  in  case  it  shall  appear  the  sequestration 
was  wrongfully  sued  out."  In  a  suit  on  such  a  bond  it  has 
been  decided  in  that  State  that  the  judgment  in  the  original 
sequestration  proceeding  is  conclusive  of  the  question  of  prop- 
erty against  the  sureties  to  the  sequestration  bond,  and  that 
the  counsel  fees  of  the  first  suit  can  be  recovered  on  such  bond, 


•  Bobbins  Adm'r  t*.  Walters,  2  Texas  B.,  180. 

t  Lloyd  «t.  Goodwin.  IS  Smede  &  M.,  828. 

X  Powell  w.  Hinsdale,  5  Mass.,  848. 

S  Wallace  «.  Clark,  7  Blaokf.,  298. 

|  The  sureties  in  a  replevin  bond  are  together  liable  only  to  the  amount  of  the 
penalty  in  the  bond,  and  the  oosts  of  the  suit  upon  the  bond.  Hefford  «#.  Alger,  1 
Taunt.,  217. 

In  Kentucky,  ft  plea  in  replevin  alleging  property  in  ft  stranger  is  good.  Scott  ft. 
Hughes,  9  B.  Monroe,  104. 
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nor  is  it  material  to  show  that  such  fees  hare  been  actually 
paid ;  it  is  enough  that  the  plaintiff  has  incurred  a  liability  for 
them.* 

*  Jonei  w.  Doles,  8  La.  Ann.  S.,  588. 


CHAPTER   XXI. 

THE  MEASURE  OP  DAMAGES  IN  ACTIONS  OF  CASE  AND 

TRESPASS— SUITS   AGAINST    SHERIFFS   AND   OTHER 

PUBLIC  OFFICERS ;  AND  AGAINST  THEIR  SURETIES. 


In  actions  of  Case  or  Trespass,  against  Public  Officers,  the  Bole  of  Damages  is  usually 
a  question  of  law— The  general  Rule  is  the  injury  actually  sustained  by  the  plain- 
tiff—On whom  does  the  proof  of  damage  rest! — Cases  examined — In  America, 
the  debt  due  the  plaintiff  is  prima  foci*  the  Measure  of  Damages— If  aggravation 
is  shown,  the  jury  may  give  exemplary  Damages — Mitigation — Suits  against  Col- 
lectors of  Costonus— Suits  against  Sureties  of  Public  Officers. 


Having  disposed  of  the  actions  of  trover  and  replevin,  we 
now  approach  the  great  head  of  Case,  of  which  assumpsit  is 
only  a  branch,  and  some  other  subdivisions  of  which  we  have 
already  considered.  I  shall,  adhering  to  the  line  of  demarka- 
tion  already  adopted,  treat  first  of  those  applications  of  the 
action,  where  no  circumstances  of  aggravation  are  relied  on ; 
reserving  for  our  ultimate  consideration  those  where  the  evil 
motive  of  the  defendant  forms  a  substantial  ground  of  com- 
plaint. We  have  already*  had  occasion  to  notice,  that  in  ac- 
ions  against  private  agents  the  law  affords  two  remedies,  one, 
ex  contractu,  upon  the  contract,  and  the  other,  ex  delicto,  for 
the  violation  of  duty ;  but,  that  in  both  these  cases,  the  mea- 
sure of  relief  is  a  question  under  the  entire  control  of  the  court, 
unless  where  the  latter  proceeding  is  adopted,  and  circumstances 
of  aggravation  are  proved.  We  shall  find  the  same  general 
principle  to  hold  good  in  regard  to  the  actions  which  we  are 
now  about  to  consider. 

We  have  also,  when  discussing  the  subject  of  remote 
and  consequential  damages,  had  occasion  to  notice  the  distinc- 
tion between  trespass  and  case ;  the  former  being  originally 

*  Supra,  846. 
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used  where  the  injury  was  direct,  the  latter  where  conse- 
quential. But  the  line  of  division  between  case  and  trespass 
is  often  so  faint  and  difficult  of  delineation,  that  it  will  be  better 
for  our  present  purpose  to  consider  rather  the  object  of  the  suit 
than  the  form  of  the  action.*  Before  examining  the  subject  of 
trespasses  or  wrongs  generally,  we  will  consider  that  class  of 
cases  which  arise  out  of  the  acts  of  the  public  officers  who 
are  charged  with  the  ministerial  portion  of  the  administration 
of  justice. 

It  is  well  settled  under  the  English  system,  that  sheriffs  and 
other  ministerial  officers,  in  case  of  neglect  or  violation  of  duty, 
are  responsible  to  the  party  aggrieved  in  a  civil  action.  The 
mode  prescribed  is  usually  one  of  the  great  class  of  actions  on 
the  case ;  but  the  proceeding  often  takes  the  form  of  trespass. 

To  this  general  remedy,  which  flows  from  the  principles  of 
the  common  law,  is  frequently  superadded  some  special  statu- 
tory relief,  enforced  by  some  particular  penalty ;  but  the  addi- 
tion of  such  particular  remedy  does  not  interfere  in  any  way 
with  the  right  of  the  party  to  his  compensation  for  the  actual 
injury  done  in  a  suit  of  trespass,  or  on  the  case. 

The  ordinary  cases  in  which  the  questions  arise  which  we  are 
now  about  to  examine,  are  presented  in  suits  against  sheriffs,  or 
other  ministerial  officers,  either  for  negligence,  as  the  escape  of 
parties  arrested  on  mesne  or  final  process,  for  taking  insufficient 
security,  for  neglect  to  seize  or  to  preserve  property  on  execution; 
or  omission  to  make  a  true  return  to  the  writ ;  or  on  the  other 
hand,  for  an  excess  of  their  powers,  as  for  levying  upon  property 
which  they  are  not  authorized  to  by  the  process,  excessive  dis- 
tress, &c.  And  in  these  cases  we  shall  find  the  general  princi- 
ple to  be,  although  the  form  of  the  action  be  in  tort,  that  the 
party  aggrieved  is  entitled,  independent  of  any  statutory  relief, 
to  recover  only  to  the  extent  of  his  actual  injury. 


•  As  &  general  principle,  it  is  well  settled  in  regard  to  all  pubUo  officers,  that 
although  created  by  statute,  and  although  liable  to  the  infliction  of  penalties  for  viola- 
tion of  official  duty,  they  are  still  equally  responsible  to  the  aggrieved  party,  in  an 
action  on  the  case.  "  Where  the  law,"  says  the  Supreme  Court  of  Maine,  "  has  affixed 
forfeitures  for  the  infractions  thereof,  or  for  neglect  in  not  conforming  to  its  require- 
ments, whereby  individuals  are  injured,  they  ate  not  in  consequence  thereof  deprived 
of  the  remedy  which  would  exist  if  no  penalties  were  prescribed."  Hayes  tw.  Porter, 
22  Maine  E.,  871.  Beckford  w.  Hood,  7  T.  B.,  620.  Farmer's  Turnpike  Co.,  t».  Co- 
ventry, 10  Johns.  B.,  889. 
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"  It  is  not  correct,  however,"  says  the  Supreme  Court  of 
Vermont,  u  that  in  actions  of  trespass  for  personal  property, 
when  the  defendant  is  an  officer  acting  nnder  legal  process,  no 
damages  can  in  any  case  be  recovered  beyond  the  actnal  value 
of  the  property.  Courts  usually  in  snch  cases  instruct  the  jury 
that  they  ought  to  confine  themselves  within  those  limits.  But 
circumstances  may  require  a  departure  from  it."* 

The  rule  is,  indeed,  subject  to  many  modifications ;  partly 
arising  from  the  vagueness  that  we  have  often  had  occasion  to 
notice  in  the  early  cases  ;f  partly  from  the  variety  of  the  forms 
of  action  employed ;  and  partly  from  the  application  of  the 
rules  of  evidence  ;  and  partly  from  the  general  principle  that 
in  actions  of  tort,  the  intent,  disposition  and  conduct  of  the 
defendant  always  bears  largely  on  the  question  of  damages.:}: 
And  these  various  questions  we  shall  better  understand  by  an 
examination  of  the  cases. 

As  a  general  rule,  however,  it  is  settled,  as  I  have  said,  that 
the  measure  of  damages  in  suits  of  this  class  brought  against 
a  public  officer  by  a  creditor  plaintiff,  whose  remedy  against 
his  debtor  has  been  impaired  by  the  neglect  or  other  miscon- 
duct of  the  officer,  is  the  actual  injury  sustained,  tliis  actual  in- 
jury being  measured  by  the  amount  of  the  original  debt  due 


*  Joyce  tw.  Barney,  80  Verm.,  154. 

t  Ravenseroft  vs.  Eyles,  Warden  of  the  Fleet,  is  very  strong  to  show  the  power 
which  the  courts  originally  gave  in  these  oases  to  the  jury,  2  Wils.,  295  (J7&6).  It  was 
case  for  a  voluntary  escape,  and  the  question  being  whether  the  action  lay,  the  debtor 
haying  returned  to  custody  before  suit  brought,  and  judgment  having  been  recovered 
against  him,  Lord  Ch.  J.  Wilmot,  said :  "  The  quantum  of  damages  is  nothing  to  the 
purpose ;  for  if  the  jury  had  power  in  this  case  to  give  damages,  we  must  now  take  it 
that  they  have  done  right;  and  I  am  of  opinion  that  the  jury  were  not  oonflned  to 
give  the  exact  damages  in  the  final  judgment,  but  had  a  power  and  discretion  to  assess 
what  damages  they  thought  proper ;  for  this  heing  an  action  vpon  the  com,  the  damages 
were  totally  uncertain  and  at  large." 

In  Sayer  on  damages,  56,  this  oase  is  stated  to  have  been  tried  before  Lord  Cam- 
den, C.  J. ;  that  it  was  proved  at  the  trial,  that  the  debt  was  eperate;  and  that  on  the 
argument  Bathurst,  J.,  said,  "  whether  the  debt  was  eperate  or  not,  I  take  it  to  be  a 
settled  point,  if  the  escape  is  a  voluntary  one,  that  it  k  the  duty  of  the  jury  to  assess 
damages  to  the  amount  of  the  whole  debt."  But  by  the  report  in  2  Wilson,  above 
cited,  no  such  point  was  made  before  the  court  on  the  subject  of  damages. 

In  Kent «.  Keilway,  oase  for  rescue  from  arrest  (Lane,  70;  Bayer  on  Damages,  65), 
it  is  said  that  damages  may  be  reoovered  to  the  amount  of  the  debt  for  whioh  the 
arrest  was. 

%  In  Bayley  «#.  Bates,  8  J.  B.,  185,  the  Supreme  Court  of  New  York  said,  "an 
action  for  a  false  return  sounds  in  tort  and  fraud,  and  it  draws  into  consideration  in  a 
greater  or  leas  degree,  the  quo  ankno  of  the  defendant." 
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the  plaintiff  or  the  value  of  the  property,  and  which  has  been 
lost  or  prejudiced  by  the  neglect  of  the  officer. 

The  original  debt  is  of  course  the  gist  of  the  action,  and 
it  is  perfectly  well  settled,  that  the  existence  of  such  debt 
must  be  proved  by  the  plaintiff.*  But  if  that  fact  is  estab- 
lished, the  equally  important  inquiry  remains,  whether  the 
recovery  of  the  debt  has  been  prejudiced  by  the  acts  of  the 
defendant  In  other  words,  whether  under  any  circumstances 
it  could  have  been  collected  of  the  defendant's  property.  The 
question  sometimes  arises  on  mesne,  and  sometimes  on  final 
process. 

In  England,  a  remedy  was  originally  given  by  statute,  in  an 
action  of  debt  against  the  sheriff  for  the  escape  of  prisoners 
charged  in  execution ;  and  this  statute  has  been  reSnacted  to 
some  extent  in  this  country.  But  under  it  no  question  could  arise 
as  to  the  measure  of  damages ;  for,  the  action  being  debt  and 
the  provisions  of  the  statute  being  peremptory,  the  officer  was 
charged  with  the  whole  amount  of  the  plaintiff's  original  claim, 
a?  ascertained  by  his  judgment.  Our  present  inquiry  is  di- 
rected to  the  measure  of  damages  in  the  action  on  the  case,  or 
in  trespass.f  And  the  only  remedy  that  now  exists  in  England 
against  a  sheriff  for  an  escape  on  final  process,  is  an  action  on 
the  case  for  such  damages  as  the  plaintiff  may  have  sustained 
by  reason  of  such  escape.:): 

When  a  prisoner  for  debt  makes  an  escape,§  (says  Lord 
Kaims,)  "  the  creditor  is  hurt  in  his  interest,  but  sustains  no 
actual  damage ;  for  it  is  not  certain  that  he  could  have  recovered 
his  money  by  detaining  the  debtor  in  prison,  and  it  is  possible 
he  may  yet  recover  it,  notwithstanding  the  escape.  But  it  is 
undoubtedly  a  hurt  or  prejudice  to  be  deprived  of  his  expecta- 


*  Ganter  w.  Cleyton,  2  Lev.,  85.    Alexander  w.  Macauley,  4  T.  B.,  611. 

t  Bonafous  vs.  Walker,  2  T.  R.,  126.  Bawson  vs.  Dole,  2  J.  B.,  464.  No  distinc- 
tion exists  in  New  York  as  to  mesne  process,  the  statute  giving  the  remedy  against 
the  sheriff  for  an  escape,  expressly  declaring  that  the  "  sheriff  shall  be  answerable  in 
an  action  of  trespass  on  the  case  to  the  extent  of  the  damage  sustained  by  the  party  at 
whose  suit  the  prisoner  shall  have  been  committed."  2  B.  8.,  487,  $  62.  As  to  the 
final  process,  however,  if  an  escape  takes  place,  the  sheriff  is  still  liable  for  the  ddt. 
$  68.  Bat  the  distinction  of  actions  is  destroyed  by  the  code  of  procedure.  In  Mas- 
sachusetts, by  Bev.  Stat.,  c  97,  §  71,  the  action  of  debt  for  escape  has  been  abolished. 
West  vs.  Bice,  9  Met.,  564. 

%  5  &  6  Vict.,  c  98,  $  81*    Arden  vs,  Goodacre,  15  Jur.,  776. 

S  Prin.  of  Equity,  Book  I.,  Ch.  IV.,  ft  V.,  Ed.  of  1767, 159. 
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tion  to  obtain  payment  by  tbe  imprisonment ;  and  the  common 
law  gives  reparation  by  making  the  negligent  jailor  liable  for 
the  debt,  precisely  as  equity  doth  in  similar  cases.  A  messen- 
ger who  neglects  to  pat  a  caption  in  execution,  affords  another 
instance  of  the  same  kind." 

This  appears,  Lord  Kaims  observes,  to  be  the  infliction  of 
uncertain  consequential  damage.  However,  our  law  proceeds 
on  a  principle  of  evidence,  throws  the  burden  of  proof  on  the 
negligent  party,  and  assumes  that  the  plaintiff  is  injured  until 
the  contrary  appear.  It  might  be  urged  that  this  should  not 
be  so,  where  there  is  mere  ordinary  negligence,  unaccompanied 
by  any  criminal  intention ;  but  as  with  common  carriers,  so 
with  public  officers,  there  are  reasons  of  controlling  weight, 
why  the  party  to  whom  a  great  trust  is  confided,  and  in 
whose  hands  usually  all  the  testimony  must  be,  should  be  com- 
pelled to  exculpate  himself  after  a  prima  facie  case  of  negli- 
gence is  made  out  against  him.  There  appears,  however,  to 
be  a  discrepancy  on  this  point  between  the  English  and  Ameri- 
can rule.  In  England,  it  would  seem,  though  it  is  by  no  means 
clear,  that  the  plaintiff  must  show  affirmatively  that  he  could 
have  collected  his  debt  but  for  the  negligence  of  the  defendant; 
while  in  this  country,  it  appears  to  be  settled  that  the  plaintiff, 
after  proving  his  debt  against  the  prisoner,  the  custody  and 
escape,  is  entitled  to  recover  as  his  damages  the  amount  of  his 
debt,  unless  the  officer  can  show  that  the  defendant  was  insol- 
vent, or  in  any  other  way  prove  that  the  plaintiff  has  sustained 
no  actual  loss.  "  The  body,"  says  Mr.  J.  Cowen,*  "  is  con- 
sidered the  highest  satisfaction  in  the  law  ;  that  is  for  the  time 
gone  by  the  sheriff's  negligence,  and  it  is  doing  no  violence  to 
say,  that  a  defendant  who  would  escape  had  prima  facie  se- 
creted himself,  or  otherwise  placed  himself  and  property  be- 
yond the  reach  of  execution." 

It  would  seem,  on  the  general  principles  which  we  have 
already  considered,  that  even  if  it  affirmatively  appear  that  the 
plaintiff  has  sustained  no  damage,  the  officer  guilty  of  a  tech- 
nical violation  of  duty  would  still  be  liable  for  nominal  dama- 
ges.*!"   And  in  case  for  not  executing  a  carsa,  the  jury  found 

*  Patterson  vs.  Westervelt,  17  Wend.,  548  and  648. 

t  Supra,  Ch.  II.,  52  and  68. 

It  may  be  useful  to  collect  here  some  conflicting  authorities  on  this  point.    In  an 
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that  the  sheriff  was  in  default,  but  that  the  plaintiff  had  sus- 
tained no  damage;  and  a  verdict  was  entered  for  the  defendant 
Bnt  on  argument,  verdict  was  entered  for  the  plaintiff,  with 
nominal  damages ;  Lord  Denman  saying,  "  When  the  clear 
right  of  a  party  is  invaded  in  consequence  of  another's  breach 
of  duty,  he  must  be  entitled  to  an  action  against  that  party  for 
some  amount.    There  is  no  authority  to  the  contrary."*    80  in 

early  case,  where  the  sheriffs  of  Norwich  sued  the  defendant,  who  had  escaped  by  a 
rescue,  on  the  ground  of  their  liability  over  to  I.  S.}  at  whose  suit  they  arrested  him, 
it  was  objected  that  the  plaintiffs  had  not  shown  that  they  were  charged,  or  in  any  way 
damnified ;  bat  the  objection  was  held  ill.  Sheriffs  of  Norwich  u.  Bradshaw,  Cro. 
Eliz.,  58. 

In  Crompton  v*.  Ward,  1  Btr.,  489,  426,  it  is  said,  "that  the  plaintiff  has  an 
interest,  a  sort  of  property  in  the  body  of  the  prisoner,  and  sustains  a  damage  by  a 
rescue."    But  tohai  damage  is  not  said. 

In  Powell  vs.  Hord,  1  Strange,  650,  an  action  for  a  false  return  on  mesne  process, 
the  court  held,  "that  if  the  defendant  were  a  man  of  estate,  and  could  still  be  taken, 
and  so  no  damage,  they  should  think  the  debt  too  much  to  give ;  bat  that  not  being 
this  case"  the  jury  found  the  whole  debt  as  damages,  with  the  opinion  of  the  Chief 
Justice. 

And  so,  again,  in  Planck  t».  Anderson,  5  T.  B.,  87,  it  was  held  that  the  sheriff  m 
not  liable  to  an  action  for  an  escape  on  mesne  process,  if  the  jury  find  that  the  plaintiff 
has  not  been  delayed  or  prejudiced  in  his  suit. 

And  in  Beckford  vs.  Montague,  2  Esp.,  476,  case  for  a  false  return  of  mesne  pro- 
cess, the  original  defendant  being  still  within  the  reach  of  process,  Lord  Eenyon  told 
the  jury  that  they  were  not  called  on  to  give  the  plaintiff  the  whole  extent  of  the  debt, 
if  the  original  debtor  was  still  solvent    See,  also,  White  v*.  Jones,  6  Esp.,  160. 

In  Barker  vs.  Green,  2  Bing.,  817,  case  for  not  arresting  J.  W.,  it  was  held  that 
though  the  plaintiff  had  sustained  no  actual  damage,  it  was  still  a  case  for  nominal 
damages,  and  the  court  refused  to  enter  a  non-suit. 

But  in  Williams  vs.  Mostyn,  4  Mees.  &  Wels.,  145,  where  case  was  brought  for 
the  voluntary  escape  of  one  Langford,  taken  on  mesne  process,  and  U  too*  admiUsd 
that  the  plaintiff  had  sustained  no  actual  damage  or  delay,  the  defendant  having  re- 
turned to  the  custody  of  the  plaintiff,  a  verdict  was  found  for  the  plaintiff  with  nomi- 
nal damage*.  And  on  motion  the  court  directed  a  non-ettU  to  be  entered,  saying  "  that 
there  had  been  no  damage  in  /act  or  law  /"  and  they  disapproved  of  the  ease  last 
cited. — Barker  vs.  Green. 

In  Bales  vs.  Wingfield,  4  Q.  B.,  680,  where  case  was  brought  against  the  sheriff 
for  neglecting  to  sell  under  a  Jf./o.,  the  writ  was  delivered  to  the  sheriff,  who  seised 
on  the  24th,  and  advertised  a  sale  for  the  6th  of  May :  he  did  not,  in  fact,  sell  till  the 
27th.  On  the  15th  May  a  fiat  in  bankruptcy  issued,  and  so  the  sheriff  returned  "  no 
goods."  The  Q.  B.  held  that  it  lay  on  the  plaintiff  to  show  damage ;  and  a  verdict  for 
nominal  damages  being  entered,  they  refused  to  set  it  aside.    S.  C,  Nev.  A  Man.,  881. 

But  in  Wylie  vs.  Birch,  4  Q.  B.,  566,  case  for  a  fidse  return,  Lord  Denman,  C. 
J.,  assumed  the  principle  that  the  action  could  not  be  maintained  against  the  sheriff 
for  breach  of  duty  unless  damage  accrued  thereby  to  the  plaintiff,  and  cited  the  above 
cases ;  but  said,  also,'  that  the  breach  of  duty  afforded  presumption  of  some  damage  to 
the  party  who  sets  the  sheriff  in  motion ;  and  in  suoh  a  case  it  seems  still  in  England 
that  if  the  plaintiff  offered  no  proof  of  actual  injury,  he  would  be  entitled  to  nominal 
damages. 

*  Clifton  vs.  Hooper,  6  Q.  B.  B.,  468,  a  distinction  was  pointed  oat  between  mesne 
and  final  process,  to  which  it  may  be  proper  to  advert. 
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Vermont,  if  the  sheriff  neglect  to  return  an  execution,  although 
no  injury  appear  to  have  resulted,  judgment  will  still  be  given 
for  nominal  damages.*  So  in  a  case  already  cited  in  Massa- 
chusetts, against  a  sheriff  for  neglecting  to  return  an  execution, 
the  Supreme  Court  of  that  State  said,  "  The  plaintiff  is  entitled 
to  nominal  damages  for  the  officer's  neglect.  No  actual  dama- 
ges are  proved,  but  where  there  is  neglect  of  duty  the  law 
presumes  damages,  f  But  in  Vermont,  in  an  action  brought 
against  an  officer  who  had  attached  the  plaintiff's  goods,  it  has 
recently  been  said,  "  That  no  case  can  be  found  where  damages 
have  been  given  for  trespass  to  personal  property,  where  no 
unlawful  intent  nor  disturbance  of  a  right  or  possession  is 
shown,  and  where  not  only  all  probable  but  all  possible  dam* 
age  is  expressly  disproved."^  And  this  certainly  ought  to  be 
the  rule. 

The  more  important  question  is,  however,  where  the  breach  of 
duty  is  clear,  on  whom  does  the  proof  of  damage  rest  ?  Is 
the  plaintiff  to  prove  that  he  is  damnified,  or  is  the  officer  to 
disprove  the  fact? 

The  earliest  case  on  this  subject,§  runs  thus :  "An  action 
upon  the  case  against  a  sheriff,  upon  an  escape  suffered  by  his 
baily  upon  a  mesne  process,  and  it  was  in  evidence,  as  is  neces- 
sary to  make  this  case,  that  there  was  such  a  debt,  that  such  a 
process  and  warrant  was,  and  a  due  debt,  and  lastly,  that  the 
party  arrested  was  become  insolvent ;  otherwise  he  should  not 
have  recovered  damages  to  the  value  of  his  debt,  as  he  here 
did  upon  all  this,  proved  in  evidence  as  aforesaid." 

On  the  authority  of  this  case,  Mr.  Peake)  lays  down  the 
rule  thus  :  "  In  order  to  show  the  amount  of  damages  he  has 
sustained,  the  plaintiff  should  also  prove  the  circumstances  of 
the  defendant  at  the  time  of  the  arrest,  and  that  he  has  since 
absconded,  or  become  insolvent;  for  if  the  defendant  were 
originally  in  bad  circumstances,  or  he  may  be  met  with  every 
day,  and  the  plaintiff  has  not  in  fact  been  injured  by  the  negli- 

*  Kidder  «* .  Barker,  18  Verm.,  464. 

t  Laflin  w.  Willard,  16  Pick.,  64.    See,  also,  Goodaow  w.  Willard,  5  Met,  517. 

X  Paul  V9.  Slaaon,  28  Verm.,  281.    Supra,  68. 

S  Tempeat  t*.  Linley,  Clayton,  84. 

I  Noma's  Peake,  608. 
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gence  of  the  defendant;,  the  damages  will  be  merely  nominal." 
Mr.  Starkie  briefly  says,*  "  The  plaintiff  must  prove  his  debt 
and  the  damages  which  he  has  sustained  from  the  sheriff's 
negligence." 

In  England,  the  Court  of  Common  Pleas  recently  said,  that 
they  had  not  been  able  to  And  any  decision  in  which  the  rule  as 
to  the  measure  of  damages  was  clearly  defined.  The  principal 
case  was  one  in  which  it  was  endeavored  to  reduce  the  liability 
of  the  sheriff  by  showing,  where  an  escape  from  final  process  had 
taken  place,  that  the  plaintiff  might,  by  diligence,  have  re-arrest- 
ed or  detained  the  defendant  and  recovered  his  debt.  But  this 
was  denied ;  and  it  was  declared  that  the  true  measure  of  dama- 
ges is  the  value  of  the  custody  of  the  debtor  at  the  moment  of  the 
escape ;  that  if  at  the  time  of  the  escape  the  debtor  had  not 
the  means  of  satisfying  the  judgment,  the  plaintiff  loses  only 
the  security  of  the  debtor's  body,  and  the  damage  may  be  small. 
If,  on  the  other  hand,  at  the  time  of  the  escape,  the  debtor  could 
pay,  and  has  wasted  his  means  since  then,  it  being  clear  that 
the  loss  of  the  debt  is  owing  to  the  sheriff's  neglect,  the  jury 
would  be  justified  in  giving  the  full  amount  of  the  execution.f 

But  it  is  plain  that  this  still  leaves  the  whole  subject  at  very 
loose  ends.  What  is  meant  by  the  value  of  the  security  of  the 
body  of  a  debtor  who  cannot  pay  ?  Are  his  physical  and  mental 
qualifications  to  be  gone  into,  and  the  chance  of  his  subse- 
quently acquiring  property,  to  be  estimated  ?  Are  the  chances  of 
his  friends  being  induced  or  coerced,  by  reason  of  his  imprison* 
ment,  into  paying  the  debt,  to  be  inquired  of?  Again,  what 
can  be  more  vague  than  in  a  matter  of  this  kind,  to  say  that 
"  the  damage*  may  be  emaM"  Nor  on  the  other  hand,  even  if 
the  debtor  is  solvent,  is  the  liability  of  the  sheriff  to  pay  the 
debt  declared  as  matter  of  law.  It  is  simply  said  that  the  jury 
would  be  "justified  in  gimng  the  full  amount  of  the  execution" 
And  the  question  on  whom  the  burden  of  proof  as  to  the  debtor's 
pecuniary  condition  falls,  is  not  alluded  to.  It  is  plain  that  the 
whole  subject  in  England  is  in  a  state  of  perplexing  uncer- 
tainty. 

We  turn  now  to  the  American  cases. 


•  Evidence— Sheriff— Escape.    Vol.  2, 1016. 

t  Arden  w.  Goodaore,  20  Law  J.  Bep.  (N.  S.)  C.  P.,  184 ;  15  Jar.,  770. 
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In  an  early  case  in  New  York,*  the  facts  were  these.  One 
Briggs  had  been  master  of  the  schooner  Friendship,  and  had 
signed  bills  of  lading  for  goods  shipped  at  New  York  by  Potter, 
the  plaintiff,  for  account  and  risk  of  a  West  India  house,  to  the 
amount  of  £1,655  9*.  3d.  South  Carolina  currency.  He  also 
owed  the  plaintiff  a  balance  of  £129  11*.  3d.  Briggs  ran  away 
with  the  goods  and  never  delivered  them.  Potter  sued  Briggs, 
and  he  was  arrested  on  a  capias  ad  respondendum,  and  after 
being  in  prison  some  time,  escaped  by  the  assistance  of  his 
friends.  The  sheriff  made  a  special  return  to  the  writ,  of  a 
rescue :  the  plaintiff  sued  the  sheriff  in  case,  for  the  escape  and 
false  return. 

It  appeared  on  the  trial  that  Briggs  was  very  poor,  and  had 
no  means  of  subsistence ;  and  the  defendant  offered  to  prove 
that  the  plaintiff's  attorney,  after  the  escape,  admitted  Briggs 
"  to  be  not  worth  a  cent."  This,  however,  was  excluded.  The 
judge  charged  that  the  facts  did  not  justify  the  sheriff's  return 
of  a  rescue ;  that  the  plaintiff  had  established  a  right  of  action, 
as  well  for  the  value  of  the  goods  shipped  as  for  the  balance  of 
account,  but  that  the  jury  were  to  decide  the  damages  under  all 
the  circumstances ;  that  the  poverty  of  Briggs  might  be  con- 
sidered in  mitigation,  and  if  the  return  of  the  sheriff  was 
fraudulently  made,  it  would  be  an  aggravation  of  damages. 
The  jury,  taking  into  consideration  both  the  amount  of  the  in* 
voice  and  the  balance  of  the  account,  found  for  the  plaintiff 
$3,000,  which  (as  appears  by  the  opinion  of  Livingston,  J.) 
was  about  half  the  plaintiff's  demand  against  Briggs.  On  mo- 
tion for  a  new  trial,  the  court  held  the  declarations  of  the  plain- 
tiff's attorney  rightly  excluded.  As  to  the  rule  of  damages, 
Tompkins,  J.,  said : 

u  It  is  impossible  to  determine,  whether  the  circumstance  of  the  defendant 
having  made  a  false  return  to  the  writ  operated  on  the  minds  of  the  jury  to 
increase  the  damages.    The  judge  was  perfectly  correct  in  stating  to  them 


*  Potter  w.  Lansing,  1  J.  B.,  215.  See.  Balden  vs.  Temple  (Hobart,  202),  for  a 
nominal  esoape,  but  which  decides  nothing  as  to  the  point  we  are  here  considering. 
See,  also,  Lewis  «#.  Moreland,  2  Bam.  &  Aid.,  66 ;  Brown  «t.  Jarvis,  1  Mees.  &  Wels., 
709;  and  Soott  «*.  Henly,  1 M.  <fc  Bob.,  227,  where  Littledale,  J.,  said,  "that  the 
sheriff  was  only  liable,  for  escape  on  mesne  process,  for  such  damages  as  the  plaintiff 
can  show  he  has  actually  sustained." 
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that  the  return  was  legally  false.  Bat  I  do  not  think  that,  even  if  the  sheriff 
knew  it  to  be  so,  it*  ought  to  aggravate  the  damages.  The  true  question  is, 
what  has  the  plaintiff  lost  in  consequence  of  this  escape  ?  The  alleged  false 
return  by  the  sheriff,  neither  adds  to  nor  diminishes  the  loss;  and  therefore  the 
solvency  of  Briggs,  or  his  capacity  to  pay,  must  determine  the  quantum  of 
damages  sustained.  If  the  circumstance  of  a  false  return  be  a  substantive 
ground  of  damages,  it  would  follow,  that  where  the  person  escaping  was  per- 
fectly solvent,  and  the  sheriff  makes  a  false  return,  the  creditor  might  recover 
in  damages  more  than  the  full  amount  of  his  debt1'* 


But  a  new  trial  was  granted,  on  the  ground  that  the  plain- 
tiff, the  consignor — the  goods  being  shipped  for  account  and 
risk  of  the  West  India  house — could  not  have  recovered  against 
Briggs,  and  in  this  opinion  Kent,  C.  J.,  and  Spencer,  J.,  con- 
curred. Livingston,  J.,  and  Thompson,  J.,  who  dissented  as  to 
the  right  of  the  consignor  to  bring  the  action,  concurred  in  the 
rule  of  damages  laid  down  as  above  by  Tompkins,  J.  Thomp- 
son, J.,  said  :  "  If  the  idea  communicated  to  the  jury  was  that 
they  might  give  .what  is  commonly  called  smart  money,  be- 
yond the  actual  damage  of  the  plaintiff,  it  was  undoubtedly 
incorrect."f 

In  another  case  in  the  same  Stated  the  plaintiff  had  on  the 
second  Monday  of  November,  1806,  issued  a  capias  ad  respon- 
dendiwn,  to  the  defendant,  sheriff  of  Rensselaer  County,  against 
one  Abel  Turner  and  others.  Turner  was  arrested  by  the 
sheriff,  and  gave  bond  on  the  5th  November,  1806,  for  the  lib- 
erties of  the  jail,  and  admitted,  when  arrested,  that  he  owed 
the  plaintiff  about  $800 ;  and  in  November  Term,  1806,  he 
confessed  a  judgment  for  $871  36,  docketed  on  the  30th  De- 
cember, 1806.    He  soon  after  escaped,  and  went  to  Vermont 


*  This  is  strong  to  show,  that  although  the  action  he  in  tort  still  the  verdict  must 
be  restricted  within  the  limits  of  legal  compensation. 

t  In  an  early  case  on  an  action  of  debt  for  escape,  Spencer,  J.,  said :  a  If  an  ac- 
tion on  the  case  had  been  brought,  it  might  have  been  inquired,  what  was  lost  by  the 
escape ;  and  the  jury  might  have  given  such  damages  as  they  supposed  the  party  had 
sustained."  But  in  an  action  of  debt,  it  was  there  held  that  every  inquiry  of  that 
kind  was  improper,  the  statute  having  fixed  the  extent  of  the  sheriff's  liability,  that 
is,  for  the  original  debt  and  damages  recovered ;  and  the  plaintiff  was  confined  to  the 
precise  amount  of  his  original  judgment  and  costs.  Bawson  vs.  Dole,  2  J.  B.,  454. 
The  remedy  given  by  the  action  of  debt,  as  we  have  already  seen,  no  longer  exists  in 
Jfew  York.    See,  also,  Van  Slyck  vs.  Hogeboom,  6  J.  B.,  270. 

X  Bussell  vs.  J.  Turner,  Sheriff,  7  J.  B.,  189. 
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The  defendant  proved  that  in  November,  1809,  Abel  Turner 
was  again  arrested  at  the  suit  of  the  plaintiff,  on  his  way  to 
Vermont,  and  gave  a  cognovit  for  $871  39,  on  which  the  plain- 
tiff relinquished  to  him  a  tract  of  land  in  Vermont,  which  he 
had  received  as  security,  and  which  a  witness  testified  was 
of  more  value  than  the  debt,  and  the  plaintiff  gave  him  a 
receipt  in  full  of  all  demands,  except  the  suit  in  Rensselaer 
County.  It  was  agreed  that  the  execution  was  to  be  stayed  for 
one  year,  and  the  plaintiff  said  he  meant  to  charge  the  sheriff 
of  Rensselaer  County.  The  jury  were  instructed  at  the  trial, 
that  the  plaintiff  ought  not  to  recover  more  than  the  actual 
damages  which  he  had  sustained,  of  which  they  were  to  judge, 
and  in  the  estimation  of  which  they  had  a  right  to  take  into 
consideration  all  the  circumstances.  A  verdict  was  given  for 
six  cents.  On  motion  for  a  new  trial,  it  was  insisted  by  the 
plaintiff,  that  he  was  entitled  to  recover  the  whole  sum  due  him 
in  the  original  action. 

Thompson,  J.,  delivering  the  opinion,  said, 

M  The  question  is,  whether  it  was  competent  for  the  sheriff  to  show  that 
the  plaintiff  had,  after  he  knew  of  the  escape,  relinquished  to  the  prisoner  real 
security  for  the  debt,  which  he  held  in  the  State  of  Vermont,  with  a  view  to 
recover  his  demand  of  the  sheriff.  The  true  question  in  cases  of  this  kind  is, 
what  has  the  plaintiff  lost  in  consequence  of  the  escape.  The  jury  are  not  con- 
fined to  the  exact  damages  in  the  final  judgment,  as  to  the  amount  of  the 
plaintiff's  demand,  but  have  a  power  and  discretion  to  assess  such  damages  as 
they  shall  suppose  the  plaintiff  has  sustained  under  all  circumstances. 

uThe  value  and  extent  of  this  security  was  a  proper  subject  for  the  consid- 
eration of  the  jury,  and  could  the  plaintiff  have  shown  it  to  be  worth  little  or 
nothing,  it  would  not  have  mitigated  the  damages.  As  the  testimony,  how- 
ever, appeared  before  the  jury,  it  was  sufficient  to  pay  the  plaintiff's  demand. 
It  was  admitted  by  the  plaintiff's  counsel,  and  indeed  could  not  be  denied,  that 
the  insolvency  of  Hie  prisoner,  or  payment  of  the  demand  by  him,  could  be 
given  in  evidence  in  mitigation  of  damages.  On  what  principle  could  this  be 
done  ?  None  other  certainly  than  to  show  how  far  the  plaintiff  had  been  or 
was  likely  to  be  damnified.  If  the  prisoner  had  deposited  with  the  plaintiff  a 
Bum  of  money  to  satisfy  his  demand  when  ascertained  by  judgment,  and  the 
plaintiff  on  discovering  that  an  escape  had  been  made,  had  surrendered  up  the 
money,  could  it  be  doubted  that  the  sheriff  might  avail  himself  of  it  in  mitiga- 
tion of  damages?  Or,  suppose  the  suit  upon  a  bond  which  was  secured  by 
mortgage  on  real  property,  and  the  creditor  on  discovering  the  escape  should 
discharge  the  mortgage,  would  not  this  circumstance  be  admissible  in  mitiga- 
tion of  damages  ?  All  these  cases  depend  on  the  same  principle,  and  necessa- 
rily result  from  the  nature  of  the  action,  which  is  given  to  the  plaintiff  by  way 
of  indemnity  for  the  actual  injury  which  he  sustains  by  reason  of  the  escape ; 


gig  SUITS  AGAINST  8HEEIFT8. 

and  the  plaintiff  ought  not  to  be  permitted  to  avail  himself  of  his  own  acts  or 
misconduct  to  enhance  the  damages." 

Again,*  where  suit  was  brought  by  the  plaintiff  as  assignee 
of  the  sheriff,  on  a  bail  bond,  given  by  the  defendants,  condi- 
tioned that  one  Brown  should  keep  the  liberties,  &c,  the  plain- 
tiff proved  his  judgment  and  the  escape.  The  defendant  proved 
that  Brown  was  insolvent,  and  only  possessed  a  cow  worth  six- 
teen dollars.  The  judge  directed  the  jury  to  find  a  verdict  for 
the  plaintiff  for  sixteen  dollars,  the  value  of  the  cow,  which 
was  done.  There  were  cross  motions  in  arrest  of  judgment  and 
for  a  new  trial.  Both  motions  were  denied,  the  court  saying, 
"  The  plaintiff  is  entitled,  prima  facie,  to  recover  his  whole 
debt,  which  is  presumed  to  be  lost  by  the  escape ;  and  it  could 
only  have  been  reduced  down  to  the  sum  found  by  the  verdict, 
upon  the  evidence  given,  that  if  the  party  had  not  escaped  there 
was  no  ground  to  consider  that  any  greater  sum  could  have 
been  recovered  of  the  original  defendant  by  the  coercion  of  con- 
finement." 

In  a  recent  case,  in  the  same  State,  f  the  question  as  to 
the  burden  of  proof  was  distinctly  presented.  In  that  case 
the  sheriff  of  New  York  was  sued  for  the  escape  of  one  Kelly, 
against  whom  the  plaintiff  had  recovered  a  judgment  for 
$10,722  98 ;  the  debt  and  escape  being  proved,  the  C.  Judge 
(Edwards)  charged,  that  to  entitle  the  plaintiff  to  recover  beyond 
nominal  damages,  it  was  incumbent  on  them  to  show  the  ex- 
tent of  the  injury  sustained  by  them,  and  a  verdict  for  6uch 
damages  only  was  accordingly  rendered.  On  motion  for  a  new 
trial,  the  court  held  the  burden  to  be  on  the  defendant,  and 
granted  a  new  trial ;  admitting,  however,  that  their  decision 
was  at  variance  with  the  English  rule ;  but  insisting  that  it 
was  not  unreasonable  to  assume  that  the  plaintiff  had  lost  his 
debt  by  the  defendant's  negligence,  until  the  contrary  should 
be  proved. 

The  same  point  was  decided  in  the  same  State,:):  in  an  ac- 
tion on  the  case  for  neglect  in  the  execution  of  a  writ  of  fieri 
facias^  the  court  *'  holding  the  defendant  prima  facie  liable  for 

*  Kellogg  «*.  Brown,  9  J.  K.,  800. 

t  Patterson  «*.  Westerveit,  17  Wendell,  548. 

%  The  Bank  of  Borne  «*.  Curtee,  Sheriff,  &a,  1  Hill,  275. 
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the  whole  debt,  and  conclusively  so,  unless  lie  can  mitigate  the 
Amount  by  showing  that  he  was  unable  to  collect  it  by  an  ex- 
ercise of  proper  diligence,  as,  if  the  defendant  in  the  execution 
was  insolvent,  or  the  plaintiff  himself  have  been  the  cause  why 
the  whole  was  not  collected."* 

The  same  law  was  again  laid  down  in  an  action  brought 
against  a  sheriff  for  neglecting  to  return  B,fi./a.y  an  omission 
of  duty  for  which  the  Revised  Statutes  of  New  Torkf  have  de- 
clared that  the  officer  shall  be  liable  for  the  damages  sustained 
by  any  party  aggrieved.^ 

In  Vermont  the  rule  seems  stringent,  though  the  action  on 
the  case  is  resorted  to.  It  has  been  well  understood  and  uni- 
versally recognized  in  that  State  for  thirty  years,  that  an  officer 
who  holds  penal  process  against  a  debtor  upon  whom  he  may 
serve  it,  but  who  omits  to  do  so,  or  having  once  had  an  oppor- 
tunity to  arrest  the  debtor  neglects  to  do  it,  and  the  debtor 
afterwards  absconds,  becomes  fixed  with  the  debt ;  and,  of 
course,  no  evidence  as  to  the  debtor's  insolvency  is  admis- 
sible^ So  in  the  same  State,  in  an  action  against  the  sheriff 
for  the  escape  of  the  debtor  from  the  liberties  of  the  jail,  ho 
having  taken  insufficient  security,  the  rule  of  damages  is  the 
amount  of  the  debt.] 

In  Illinois,  in  actions  upon  the  official  bond  of  a  constable  for 
failure  to  return  an  execution,  the  measure  of  damages  is  the 
amount  of  the  execution,  with  interest  from  the  date  of  the 
judgment  on  which  it  issued,  notwithstanding  the  defendant  in 
the  execution  was  wholly  insolvent  from  the  time  of  its  issue 
to  that  of  its  return.*!" 

In  these  cases  it  will  be  noticed  that  the  relief  does  not  go 

*  Pardee  w.  Robertson,  6  Hill's  Reports,  550. 

t  V.  II.,  358,  $  80,  (2d  edition). 

%  Bat  in  Stevens  vs.  Rowe,  8  Denio,  827,  ease  against  a  sheriff  for  not  returning  a 
Ji.fa.,  the  two  last  cited  oases  were  doubted,  and  it  was  said,  while  admitting  the  rule 
itaX  prima  facie  the  officer  in  default  was  liable  for  the  whole  debt,  still  he  might  miti- 
gate the  amount  not  only  by  showing  his  inability  to  collect  the  money,  but  also  by 
proof  that  the  debt  is  stiU  safe  and  collectable.  As  to  the  liability  of  the  sheriff  in  cases 
of  false  return  and  neglect,  see  Hinman  vs.  Borden,  10  Wend.,  867,  and  Persons  0*. 
Parker,  8  Barb.  S.  G.  R.,  249. 

$  Goodrich  vs.  Starr,  18  Venn.,  227. 

I  Wheeler  vs.  Pettes,  21  Verm.,  898.     See,  in  the  same  State,  Vilas  vs.  Barker,  20  1 

Verm.,  602,  an  action  against  a  sheriff  for  refusing  to  assign  a  jail-bond  to  the  creditor.  i 

1  Robertson  vs.  County  Com'rs,  5  Oilman,  559.  This  decision  is  founded  on  the 
statute  of  that  State. 
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beyond  the  amount  of  loss  actually  sustained.  But  it  would 
seem,  if  actual  malice,  fraud,  or  oppression  can  be  shown  on 
the  part  of  the  officer,  that  it  would  be  competent  for  the  jury 
to  go  beyond  the  line  of  compensation  for  actual  injury,  and 
award  vindictive  or  exemplary  damages ;  and  so  it  has  been 
frequently  held,  although  we  have  seen  a  contrary  intimation 
in  New  York. 

In  Connecticut,  it  was  originally  decided,  that  an  officer 
who  had  been  guilty  of  neglect  in  not  serving  mesne  process, 
should  be  liable  for  the  whole  debt ;  a  rule  which  has  been 
there  characterized  "  as  one  of  stern  policy,  rather  than  of  ex- 
act justice ;"  and  it  is  now  well  settled  that  the  plaintiff  can  only 
recover  the  damages  he  has  sustained.  u  But  these  damages 
it  is  peculiarly  the  duty  of  the  jury  to  assess,  and  in  so  doing 
they  are  not  limited  to  any  precise  sum ;  they  may  even  give 
more  than  the  plaintiff's  original  debt.  When  that  debt  has 
been  lost  by  the  willful  misconduct  or  negligence  of  the  officer, 
they  may  add  to  it  the  costs  of  a  second  suit;  and  as  the  jury 
may  give  more  than  the  debt,  so  they  may  give  less.  If  it  should 
be  found  by  them,  that  the  failure  of  the  officer  to  return  a 
writ  was  owing  to  a  mere  mistake,  in  consequence  of  which 
the  party  had  suffered  nothing,  they  might  give,  and  indeed  it 
wouhTbe  their  duty  to  give,  only  nominal  damages."* 

In  North  Carolina  the  remedy  of  debt  is  given  against  the 
sheriff  who  shall  willfully  or  negligently  suffer  a  debtor  charged 
in  execution  to  escape ;  and  in  this  action,  as  I  have  said,  there 
is  no  question  as  to  the  measure  of  damages,  the  sheriff  is  fixed 
with  the  debt.f  In  the  same  State,  in  regard  to  mesne  process,  it 
has  been  said,  that  the  true  inquiry  is,  whether  the  debtor  had 
any  property  which  might  by  due  process  have  been  subject  to 
execution,  and  whether  the  sheriff  by  his  negligence  has  de- 
prived the  plaintiff  of  his  remedy.  But  it  is  no  answer  for 
the  sheriff  to  say  that  the  debtor,  even  after  being  imprisoned, 
might  pay,  or  secure  to  be  paid  by  assignment,  other  bona  fids 
debts,  to  the  disappointment  of  the  plaintiff.:):  Nor  on  such  pro- 


*  Palmer  w.  Gallup,  16  Conn.,  555,  and  Doryee  vs.  Webb,  cited  in  notes  to  this 
ease.  See  Clark  vs.  Smith,  9  Conn.,  887,  as  to  previous  role.  Gleason  vs.  Chester,  1 
Day,  152 ;  Hubbard  vs.  Shaler,  2  Day,  195. 

t  Adams  vs.  Turrentine,  8  Iredell,  147. 

X  Sheriff**.  Shuford,  10  Iredell,  200. 
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cess  is  the  reputation  of  the  defendant  as  an  insolvent  any  ex- 
cuse ;  the  officer  is  bound  to  ascertain  for  himself  whether 
there  is  property  to  satisfy  the  writ.* 

In  Arkansas,  also,  it  has  been  held,  that  in  actions  for  es- 
cape from  mesne  process,  the  presumption  is,  that  the  plaintiff 
lost  the  entire  debt  by  the  escape ;  and  the  measure  of  dama- 
ges against  the  officer  is  the  amount  of  the  original  debt ;  but 
the  defendant  is  at  liberty  to  prove  in  mitigation  of  damages 
that  the  debt  could  not  have  been  made  out  of  the  debtor. f 

In  Georgia,  in  an  action  of  debt  upon  the  sheriff's  official  bond 
for  an  escape  on  mesne  process,  it  has  been  held  that  the  insol- 
vency of  the  original  debtor  may  be  given  in  evidence  by  the 
defendant  in  mitigation  of  damages,^  and  in  that  State  the 
opinion  of  a  witness  may  be  given  in  evidence  as  to  the  insol- 
vency of  a  party,  provided  it  be  accompanied  by  the  facts  on 
which  the  opinion  is  founded. § 

In  Massachusetts  it  has  been  said,  that  in  actions  of  this 
kind,  "  it  is  peculiarly  the  right  of  the  jury  to  assess  the  dam- 
ages, and  in  this  they  are  not  restricted  to  any  precise  sum."| 
And  so  again,  that  "  the  jury  have  the  subject  of  damages  at 
their  discretion."^  But  notwithstanding  this  general  language, 
the  rule  appears  settled  there  in  conformity  with  that  in  New 
York ;  namely,  that  the  amount  of  the  plaintiff 'p  debt  is  prima 
fade  the  measure  of  damages  ;**  that  it  is  competent  for  the  de- 
fendant to  show  in  mitigation  of  damages  any  circumstances 
which  go  to  prove  that  the  plaintiff  has  in  truth  not  suffered 

*  Parkes  «f .  Alexander,  7  Ired.}  412.    State  «# .  Edward,  10  Iredell,  242. 

t  Faulkner  vs.  Bartley,  1  English,  150. 

Bat  in  the  same  State  it  is  also  held  that  in  declaring  against  a  constable  for  fail- 
ing to  levy  an  execution,  it  is  necessary  to  allege  that  the  defendant  in  the  execution 
had  property  on  which  the  levy  might  have  been  made.  The  Court  say  the  officer 
was  under  no  legal  obligation  to  make  the  levy  unless  the  defendant  had  property  at 
the  time  upon  which  to  make  it,  and  it  was  incumbent  on  the  plaintiff  to  allege  the 
fact  in  the  declaration,  and  this  correctly,  for  no  such  presumption  exists  on  execu- 
tions against  property  before  levy,  as  on  mesne  process  after  arrest.  State,  use  of  Brooks, 
vs.  Kirby,  English  Reports,  I.,  458. 

X  Crawford  is.  Andrews,  6  Georgia,  244. 

§  In  Indiana,  by  statute,  in  case  of  a  false  return  to  a  writ  of  fieri  facias,  the  con- 
stable and  his  sureties  are  liable  on  the  bond  for  the  fall  amount  which  the  officer 
might  have  collected  and  paid  over  with  interest  and  ten  per  cent,  damages.  B.  8., 
1888, 148.    Limpus  vs.  The  State,  7  Blackf.,  48. 

|  Weld  vs.  Bartlett,  10  Mass.,  470;  and  Colby  vs.  Sampson,  5  Mass.,  810. 

H  Rich  vs.  Bell,  16  Mass.,  294.    See,  also,  Burrell  vs.  lithgow,  2  Mass.,  626. 

**  Young  vs.  Hosmer,  11  Mass.,  89. 
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any  actual  injury  from  the  loss  complained  of*  and  that,  on 
the  other  hand,  it  is  competent,  if  the  wrong  be  a  willful  one, 
for  the  jury  to  give  more  than  the  actual  loss.f  In  a  recent 
case  in  that  State  where  case  was  brought  against  a  Bheriff  for  not 
taking  sufficient  bail,  the  principal  debtor  being  sued  to  judg- 
ment and  the  execution  returned  unsatisfied,  this  language  was 
held ;  "  Although  the  amount  of  the  judgment  is  prima  facie 
evidence  of  the  measure  of  damages,  yet  this  may  be  controlled 
by  evidence  showing  the  entire  inability  of  the  debtor  to  pay, 
and  the  actual  injury  therefrom  to  be  less  than  the  amount  of 
the  judgment  against  him."  And  although  the  principal  debt- 
ors had  left  the  State,  and  could  not  be  found  on  the  execution, 
evidence  as  to  their  poverty  was  held  admissible,  the  court  say- 
ing, "  The  fact  that  the  principal  debtors  were  out  of  the  com- 
monwealth, and  could  not  be  arrested  on  execution,  may  be 
important  in  its  bearing  upon  the  amount  of  damages  sustained 
by  the  default  of  the  sheriff,  but  it  does  not  affect  the  rule  of 
damages,  or  the  competency  of  evidence  tending  to  show  the 
entire  inability  of  the  debtor  to  satisfy  the  demand.  In  all  ac- 
tions on  the  case,  the  question  iB,  what  is  the  amount  of  dam- 
age sustained."^ 

It  is  a  general  principle  that  in  an  action  against  a  sheriff 
for  taking  insufficient  sureties,  no  more  can  be  recovered  against 
him  than  the  party  could  have  recovered  against  sufficient  sure- 
ties^ And  in  an  action  against  the  sheriff  for  taking  insuffi- 
cient sureties  in  replevin,  the  assignee  of  the  replevin  bond, 
cannot  recover  as  special  damage,  beyond  the  limits  of  the 
bond,  the  expenses  of  a  fruitless  action  against  the  pledges,  un- 
less he  gave  the  sheriff  notice  of  his  intention  to  sue  them.] 

*  Brooks  vs.  Iloyt,  6  Pick.,  468.  Shaekford  w.  Goodwin,  18  Mass.,  187.  Nye  et. 
Smith,  11  Mass.,  188. 

t  Weld  vs.  Bartlett,  10  Mass.,  470 :  Though  in  this  ease  it  was  intimated  that  the 
limit  of  the  discretion  of  the  jury,  even  in  ease  of  willful  wrong,  is  merely  **  expenses 
and  costs  not  taxable."    See,  also,  Selfridge  w.  Lithgow,  2  Mass.,  874. 

%  West  w.  Rice,  9  Met.,  664. 

§  Tea  vs.  Lethbridge,  4  T.  B.,  488.  Evans  vs.  Brander,  2  H.  Bl.,  647. '  By  this 
Concanen  vs.  Lethbridge,  2  H.  Bl.,  86,  was  overruled.  See,  also,  Jeflry  vs.  Bastood,  4 
A.  &  Ellis,  828. 

|  Baker  vs.  Garratt,  8  Bing.,  56.  See  Gibbs  vs.  Boll,  20  J.  R.,  212,  a  suit  for  taking 
insufficient  pledges  in  replevin. 

In  Connecticut,  where  the  plaintiff,  an  officer  who  had,  by  virtue  of  an  execution, 
levied  on  goods  belonging  to  the  judgment  debtor,  and  delivered  them  to  the  defend- 
ants on  their  receipt  or  promise  to  re-deliver,  which  not  being  done  suit  was  brought, 
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We  have  hitherto  been  examining  cases  where  the  public 
officer  is  charged  with  neglect  in  not  executing  process  confided 
to  him.  There  is  another  large  class  of  cases  where  the  com- 
plaint is  that  he  has  overstepped  his  powers  and  abused  the 
process  of  the  court.  In  these  cases  we  shall  find  that  where 
the  acts  of  public  officers  are  illegal,  they  are  very  narrowly 
watched,  and  often,  by  the  infliction  of  vindictive  ^damages, 
severely  punished  for  the  abuse  of  their  trust ;  so,  where  tres- 
pass was  brought  for  breaking  and  entering  the  plaintiff's  house, 
and  taking  his  goods,  it  appearing  that  judgment  had  been  ob- 
tained in  a  court  of  local  jurisdiction,  and  that  execution  was 
illegally  levied  on  property  of  the  plaintiff  out  of  the  jurisdic- 
tion, it  was  held  that  the  plaintiff  was  entitled  to  recover  the 
amount  paid  by  him  to  release  the  levy.  It  was  insisted  that, 
as  the  plaintiff  clearly  owed  the  debt,  this  rule  could  not  apply. 
But  Lord  Denman,  C.  J.,  said,  "  A  person  who  takes  on  him- 
self to  extort  money  by  an  authority  which  he  does  not  possess, 
must  repay  the  money  which  he  receives  thereby."  And  Pat- 
terson, J.,  said,  "  I  am  afraid  of  admitting  the  principle  con- 
tended for,  that  where  money  has  been  extorted  by  means  of 
an  illegal  authority,  the  measure  of  damages  is  to  be  merely  the 
amount  of  injury  actually  sustained."* 

So  where  the  defendant,  acting  under  color  of  a  casa,  was 
found  guilty  of  an  assault  and  battery  and  false  imprisonment, 
Lord  Abinger,  on  a  motion  to  reduce  the  damages,  said,  "  I 
think,  if  I  had  tried  the  cause,  I  should  probably  have  said 
that  if  parties  knowing  what  the  law  is  wantonly  violate  it,  the 
jury  should  not  be  sparing  in  the  damages.  It  is  the  safest 
way  to  say  that  he  who  knowingly  violates  the  law  in  one  re- 
spect must  take  all  the  consequences."!  So  in  a  recent  case 
where  the  defendants,  under  color  of  process,  illegally  broke 
into  the  defendant's  house  to  levy  an  execution,  and  the  plain- 
tiff paid  the  amount  due  on  the  writ,  under  protest,  to  induce 
the  defendants  to  withdraw ;  the  jury  gave  the  amount  so  paid 

it  wu  objected  that,  as  it  was  not  stated  in  the  declaration  that  the  officer  was  com- 
manded, in  the  writ  against  the  original  debtor,  to  attach  to  any  certain  amount,  the 
plaintiff  could  only  recover  nominal  damages ;  but  the  Supreme  Court  held  otherwise, 
and  that  the  omission  did  not  preclude  the  plaintiff  from  a  recovery  to  the  amount  of 
the  execution.    Jones  «t.  Gilbert,  18  Conn.  B.,  507. 

*  Champion  w.  White,  2  Nev.  A  Perry,  627 ;  S.  C,  6  Adol.  A  E.,  407. 

t  Eerby  «w.  Denby,  1  M.  &  W.,  886 ;  Tyrwh.  A  Gr.,  688. 
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and  £500  besides,  damages ;  a  motion  was  made  to  reduce  the 
damages,  but  the  court  said,  "  The  trespasses  were  of  a  very 
serious  nature,  having  been  committed  by  officers  of  the  law, 
under  color  of  the  law,  breaking  open  the  door  with  great  vio- 
lence. Such  conduct  is  calculated  to  lead  to  dangerous  con- 
flicts, and  the  proper  amount  of  damages  must  depend  so  much 
on  the  general  circumstances,  that  it  is  very  difficult  to  discover 
any  standard  by  which  to  measure  the  amount ;  much  must  be 
left  to  the  discretion  of  the  jury."* 

So,  in  an  action  of  trespass  de  bonis  asportatw,  for  an  illegal 
levy,  it  was  held  "  that  the  jury  might  give  vindictive  damages 
if  they  should  find  that  the  trespass  was  committed  maliciously, 
and  in  a  wanton  and  aggravated  manner,  and  with  a  design  to 
vex  and  injure  the  plaintiff. "f 

On  the  other  hand,  the  following  case  in  Pennsylvania  is  a 
strong  one,  to  show  with  what  vigilance  the  courts  adhere  to 
the  principle  of  applying  a  fixed  rule  even  in  actions  for  tort4 
It  was  trespass  against  the  defendants  for  a  levy  on  the  plain- 
tiff's property  under  an  execution  against  a  third  party;  and 
it  appeared  that  the  latter  had  made  a  conditional  sale  to  the 
plaintiff,  whose  property  they  were  to  remain  till  fully  paid  for. 
Fart  had  been  paid.  The  court  told  the  jury  u  to  find  for  the 
plaintiff  the  value  of  the  property  taken,  and  interest,  and  such 
further  amount  as,  under  all  the  circumstances  of  the  case  as 
argued  by  the  counsel  before  you,  you  may  think  him  entitled 
to  demand,  if  any."    But  on  error,  this  was  held  wrong  : 

«  From  this  instruction,"  said  the  Supreme  Court, "  we  entirely  dissent  It 
appears  in  evidence  that  the  vendee  had  paid  at  least  part  of  the  price,  and,  so 
far  as  it  appears  to  us,  a  considerable  part  of  it  The  vendor  and  vendee 
stand,  therefore,  in  this  position  at  the  time  of  seizure  and  sale :  The  vendor 
had  the  legal  title,  the  vendee  an  equity  to  the  amount  heliad  paid.  But,  by 
the  instruction  of  the  court,  the  vendor  recovers  not  only  the  value  of  his  own 
interest,  but  the  interest  of  the  vendee  also.  Now,  this  cannot  be ;  for  the  only 
just  rule  of  compensation  will  be,  to  remunerate  him  for  the  amount  of  injury 
he  has  sustained,  which  is  commensurate  with  his  interest  in  the  chattel.  Be- 
yond that,  upon  no  principle  of  law  or  equity  is  the  jury  permitted  to  go,  unless 
in  cases  of  gross  oppression  or  aggravation,  when  the  jury  may  mulct  a  party 


*  Duke  of  Brunswick  w.  Slowman,  8  Man.  Or.  &  Scott,  817. 
t  Huntley  w.  Bacon,  15  Conn.,  267. 
X  Eobo  w.  Story,  1  Barr.  State  B.,  191. 
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with  vindictive  damages.  But  this  is  acaae  for  compensatory,  and  not  vindictive 
damages,  as  clearly  appears  from  the  evidence.  We  also  think  that  the  latter 
part  of  the  instruction  is  highly  objectionable.  The  court  allows  the  jury  to 
give  such  further  damages  as,  under  all  the  circumstances  of  the  case  as  argued 
by  the  counsel,  they  might  think  them  entitled  to  demand.  This  is  giving 
them  a  discretionary  power,  without  stint  or  limit,  highly  dangerous  to  the 
rights  of  the  defendants ;  it  is  leaving  them  without  any  rule  whatever.  The 
rights  of  the  defendant  are  made  to  depend  on  the  arbitrary  will  of  the  jury,  of 
the  effects  of  which  this  verdict  presents  a  warning  example.  Nothing  appears 
which  should  swell  the  damages  beyond  the  value  of  the  interest  which  the 
vendee  had  in  the  property  sold  by  the  constable." 

Questions  of  the  kind  we  are  now  considering  frequently 
arise  in  suits  brought  by  one  officer  against  another  to  test  the 
relative  priority  of  different  processes ;  and  in  such  a  case  it  has 
been  said,  in  Vermont,  that  damages  are  never  given  beyond 
the  actual  value  of  the  property.* 

In  regard  to  mitigation  of  damages  in  these  actions,  it  has 
been  lield  in  Maine,  in  a  suit  against  a  sheriff  for  not  safely 
keeping  property  attached  on  mesne  process,  that  the  plain- 
tiff was  entitled  to  recover  the  fall  value  of  the  property  seized, 
and  that  the  damages  could  not  be  mitigated  by  deducting  the 
expenses  which  would  have  necessarily  attended  the  keeping, 
had  it  been  kept  safely .f  And  in  Pennsylvania,  it  has  been 
held  in  trespass  against  a  sheriff  for  seizing  and  selling  the 
plaintiff's  goods  under  a  judgment  against  another  person,  that 
the  amount  paid  out  of  the  proceeds  of  sale  for  rent  of  the  prem- 
ises, cannot  be  received  in  evidence  to  abate  the  damages.^ 

In  some  of  the  States  of  the  Union,  property  when  levied  on 

■ 

is  sometimes  delivered  by  the  attaching  officer  to  a  third  party 
called  a  receiptor,  who  holds  it  during  the  litigation,  and  prom- 
ises to  re-deliver  it  to  the  officer  on  demand.  In  a  case  of  this 
kind  in  Vermont,  the  plaintiff,  whose  property  had  been  unduly 
levied  on  instead  of  that  of  the  real  debtor,  brought  his  action  of 
trespass  and,  pendente  lite,  assigned  his  claim  to  the  receiptor. 
Judgment  was  afterwards  obtained  and  execution  issued  in  the 
suits  in  which  the  attachment  had  been  issued,  and  the  officer 
demanded  the  property  of  the  receiptor ;  but  he  refused  to  de- 

*  Goodman  w.  Chnroh,  20  Vorm.,  187. 
t  Lovejoy  t».  Hutohinfl,  28  Maine,  272. 

X  Dallam  «#.  Fitter,  6  Watts  <fc  Serg.,  828.  See,  also,  McMichael  w.  Mason,  18 
Penn.  State  B.,  214. 
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liver  it.  It  was  held  that  the  defendants,  on  the  trial  of  the 
action  of  trespass,  were  not  entitled  to  give  in  evidence,  in  miti- 
gation of  damages,  such  refusal  on  the  part  of  the  receiptor,  they 
never  having  offered  to  surrender  to  him  hie  receipt,  or  discharge 
him  from  his  liability  thereon  ;*  and  the  same  point  has  been 
similarly  decided  in  Maasachusetts.f 

In  another  case  of  this  kind  it  has  been  decided  in  Ver- 
mont, that  where  the  value  of  all  the  property  attached  and 
receipted  for  is  expressed  in  the  receipt  at  one  entire  sum,  and 
a  portion  of  it  has  been  withdrawn  from  the  custody  of  the 
receiptor  so  as  to  discharge  his  liability,  the  damages  in  an 
action  on  the  receipt  are  to  be  determined  by  assuming  the  whole 
value  of  the  property  receipted  for  to  be  the  sum  specified  in 
the  receipt,  and  by  then  ascertaining,  on  the  basis  of  that  as- 
sumed value  the  just  proportion  which  the  property  retained  by 
the  receiptor  would  bear  to  the  property  for  which  he  is  not 
liable4 

Where  suit  is  brought  against  a  sheriff  for  a  false  return  of 
MtUa  bona  to  an  execution,  it  seems  that  an  inquisition  finding 
the  property  out  of  the  original  defendant,  i6  a  bar  to  tie 
action ;  but  in  a  suit  against  the  officer  in  trespass  by  the  true 
owner,  an  inquisition  finding  the  other  way  is  only  to  be  re- 
ceived in  mitigation.§ 

In  Massachusetts,  where  a  sheriff  returned  to  the  original 
writ  that  he  had  taken  bail,  and  then  refused  to  deliver  the  bail 
bond,  the  fact  being  that  no  bail  had  been  taken,  he  was  not 
permitted  to  show  in  mitigation,  that  the  original  defendant 
was  insolvent.) 

In  New  York  it  has  been  held  that  where  the  sheriff  so 
negligently  conducts  himself  in  regard  to  personal  property 
levied  on  that  it  is  lost,  and  in  consequence  the  real  estate  of 
the  defendant  is  sold  and  the  security  of  a  mortgage  creditor  is 
impaired,  no  action  lies  by  such  mortgage  creditor  against  the 
sheriff,  unless  the  conduct  of  the  sheriff  be  explicitly  charged 

*  Ellis  v*.  Howard,  17  Verm.,  880. 

t  Robinson  vs.  Mansfield,  18  Pick.,  189. 

%  Persona  w.  Strong,  18  Vermont,  285.    Allen  w.  Carty,  19  Vermont,  65. 

$  Bayley  «.  Bates,  8  J.  B.,  186.  Townscnd  w.  Phillips,  10  J.  K.,  98.  Farr  w. 
Newman,  4  T.  B.,  621, 688, 648.  Boberts  ««.  Thomas,  6  T.  B.,  83.  Wells  vs.  Pickman, 
7  T.  B.,  174, 177. 

|  Simmons  «#.  Bradford,  15  Mass.,  82. 
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to  be  fraudulent  and  with  intent  to  diminish  the  security  of 
the  mortgage  creditors.* 

Questions  of  an  analogous  nature  to  those  which  we  have 
been  considering,  are  frequently  presented  in  actions  against 
public  officers,  other  than  sheriffs. 

Where  trespass  was  brought  against  the  collector  of  customs 
for  New  York,f  lor  illegally  seizing  the  plaintiff's  vessel,  it  ap- 
peared that  she  was  seized  on  the  2d  October,  1801,  and  re- 
tained in  custody  till  the  25th  Aug.,  1802,  when  she  was  re- 
stored. Six  months  before  the  seizure,  the  plaintiff  had 
purchased  her  for  $12,474,  and  the  day  previous  to  the  trespass, 
he  made  a  contract  to  sell  her  for  $9,500.  On  the  2d  Sept., 
1802,  eight  days  after  her  restoration,  she  was  finally  sold  at 
public  sale  for  $4,288 ;  the  plaintiff  claimed  the  sum  of  $9,500 
(the  contract  price),  with  interest  and  marshal's  fees,  deducting 
the  price  actually  obtained  at  the  sale,  $4,288 ;  and  this  was 
held  right  by  the  Supreme  Court  of  New  York.  This  recog- 
nizes the  principle,  that  where  an  actual  bargain  is  interfered 
with  by  the  defendant's  tortious  act,  he  shall  be  made  respons- 
ible for  the  loss  sustained.  It  is  not  a  case  of  mere  contingent 
damages  or  speculative  profits ;  it  is  an  actual  contract  broken 
up  by  an  unauthorized  act4 

In  a  recent  action  against  a  collector  of  customs,  for  refusing 
to  sign  a  bill  of  entry  for  landing  a  cargo  of  foreign  wheat, 
in  consequence  of  which  the  plaintiff  was  obliged  to  pay  duty 
on  it  when,  in  fact,  no  duty  was  by  law  payable,  the  proper 
measure  of  damages  has  been  held  by  the  King's  Bench  in 
England  to  be,  not  merely  the  amount  of  duties  paid,  but  the 
amount  of  loss  sustained  by  the  plaintiff  in  consequence  of  a 
subsequent  fall  in  the  price  of  the  article.§ 

In  an  action  by  the  United  States  against  a  collector  on  his 
official  bond,  for  not  returning  paid  treasury-notes  to  the  pro- 
per department  at  Washington,  it  has  been  held  that  the  rule  of 
damages  would  be  the  amount  of  the  notes,  unless  it  was  shown 
that  they  were  canceled,  and  that  the  United  States  had  suf- 
fered, or  was  likely  to  suffer,  less  than  their  amount ;  and  that 

*  Buik  of  Borne  w.  Mott,  17  Wend.,  554.    See  Tales  v.  Joiee,  11  J.  B.y  186. 

t  Woodham  w.  Gelston,  1  J.  B.,  184. 

X  Vide  supra,  81,  680. 

|  Barrow  t*.  Arnaud,  Feb.  8, 1846.    Jurist,  vol.  z.,  819.    8  Q.  B.,  595. 
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the  jury  were  to  take  into  consideration  the  amount  of  damage, 
from  the  risk  of  the  notes  getting  into  circulation  again ;  from 
the  delay  and  inconvenience  in  obtaining  vouchers  to  settle  the 
accounts ;  and  from  the  want  of  evidence  at  the  department  that 
the  notes  had  been  redeemed.* 

In  New  York  it  has  been  held,  that  where  the  property  of 
a  party  is  sold  under  illegal  process,  and  the  sum  demanded  is 
raised  by  a  bid  at  the  sale  of  the  property,  made  by  an  agent 
of  such  party,  who  purchases  for  the  benefit  of  his  principal, 
and  pays  for  the  same  with  the  money  of  the  principal,  the 
measure  of  damages,  in  an  action  of  trespass  against  trustees 
of  a  school  district,  in  such  case,  is  the  amount  of  the  bid  and 
the  interest  thereof,  and  not  the  value  of  the  property  sold.f 

The-  questions  examined  in  this  chapter  may  arise,  as  in 
the  instances  which  we  have  been  considering,  in  suits  brought 
by  the  aggrieved  party  against  the  officer  directly ;  or,  other- 
wise, on  the  bond  given  by  him  for  the  faithful  discharge  of 
his  duty ;  or,  again,  they  may  be  brought  against  the  sureties 
of  the  officer.  In  the  case  of  the  suit  being  brought  on  the 
bond,  much  depends  on  the  form  of  the  instrument  and  the 
statute  under  which  it  is  given.  So  in  Ohio,  an  action  of  debt 
being  brought  on  a  sheriff's  bond  for  neglect  to  sell  property 
levied  on,  the  rule  of  damages  was  held  to  be  the  value  of  the 
property  and  not  the  amount  of  the  judgment,  and  execution 
was  only  allowed  to  issue  for  the  former  sum,  the  language  of 
the  statute  under  which  the  bond  was  given  being,  that  "  execu- 
tion might  issue  for  such  sum  as  it  might  be  ascertained  would  be 
sufficient  to  indemnify  the  person  so  suing.":}: 

Where  the  suit  is  brought  against  a  surety,  the  measure  of 
damages  often  presents  very  nice  and  complicated  questions, 
growing  out  of  the  fact  that  the  inquiry  involves  an  investiga- 
tion of  the  violation  of  duty  of  the  principal  as  well  as  breach 
of  contract  of  the  surety.  In  these  cases  it  seems  to  be  well 
settled,§  that  judgment  against  the  principal  is  prima  facie 
evidence  of  negligence  in  the  suit  against  the  surety,  at  all  events 
where  he  has  had  no  notice  of  the  suit  being  brought. 

*  U.  8.  w.  Morgan,  11  Howard,  154. 

t  Baker  vs.  Freeman,  9  Wend.,  86.  See  to  same  point,  Clark  «t.  Hallock,  16 
Wend.,  60T. 

t  Ohio,  use  of  Morgan  w.  Myers  et  al.,  14  Ohio,  568. 
%  Supra,  808,  and  oases  there  cited. 
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In  a  case  in  Massachusetts,  brought  against  the  sureties  of 
a  constable's  bond,  where  the  breach  assigned  was  an  illegal 
levy,  and  it  appeared  doubtful  whether  all  the  properly  in  ques- 
tion was  taken  colore  officii,  a  verdict  being  taken  for  the  pen- 
alty of  the  bond,  the  court  said,  "  If  it  appears  that  <my  of  the 
property  was  taken  by  color  of  office,  as  it  no  doubt  does  here, 
that  shows  an  official  misfeasance,  which  is  a  breach  of  the  bond, 
and  Mititles  the  plaintiff  to  judgment  as  for  such  breach.  But 
whe vn\*  comes  to  the  assessment  of  damages,  and  it  is  open  to 
question  whether  the  trespass,  for  which  judgment  was  recov- 
ered in  the  action  of  trespass,  was  done  by  color  of  office,  it  will 
no  doubt  be  competent  to  the  court  or  jury  who  assess  the  dam- 
ages to  ascertain  what  part  of  the  property  was  so  taken  ;  for 
it  is  that  part  only  which  is  in  question  in  the  suit.'9  It  was 
also  held  that  the  fact  that  the  goods  levied  on  had  been  mort- 
gaged by  a  previous  owner  before  the  levy,  and  that  they  had 
been  delivered  by  the  constable  to  the  mortgagee  on  his  de- 
mand, was  no  defense  to  the  action,  but  that  upon  a  hearing 
in  equity,  this  evidence  would  be  admissible  in  reduction  of 

damages.* 

-  -  -  ■  «■  11 

*  City  of  Lowell  vs.  Parker,  10  Met.,  809.  As  to  cases  in  other  States,  see  State 
Treasurer  vs.  Weeks,  4  Verm.,  215.  Governor  vs.  Matlock,  1  Hawks.,  426.  Dunoan  vs. 
Klinefelter,  5  Watts,  144.  Hazard  vs.  Israel,  1  Binn.,  240.  Shewell  vs.  Fell,  8  Yeates, 
17.  S.  C,  4  Yeates,  47.  Eaton  vs.  Ogier,  2  Greenleaf,  46.  Biggs  et  al.  vs.  Thatcher, 
1  Greenleaf,  68.  Gibson  vs.  The  Governor,  11  Leigh,  600.  Bragh  vs.  Shanks,  6  Leigh, 
598.  Bootes  vs.  Stone,  2  Leigh,  650.  Smith  vs.  Hart,  2  Bay,  895.  Patten  vs.  Hoisted, 
1  Coxe,  277.  Gerrish  vs.  Edson,  1  N.  H.  K.,  82.  Webster  vs.  Quimby,  8  N.  H.  B.,  882. 
Brace  vs.  Pettengill,  12  N.  H.  B.,  841.  Peverley  vs.  Sayles,  10  N.  H.  B.,  856.  Sawyer 
vs.  Whittier,  2  N.  H.  B.,  815.  Sanborn  vs.  Emerson,  12  N.  H.  B.,  58.  Bichards  vs. 
Gilmore,  11  N.  H.  B.,  498.  Bunlet  vs.  Bell,  5  N.  H.  B.,  488.  Perkins  vs.  Thompson, 
8  N.  H.  B.,  144.  Cady  vs.  Huntington,  1  N.  H.  B.,  188.  Taylor  vs.  Commonwealth,  8 
Bibb,  856.    Ackley  vs.  Chester,  5  Day,  221. 
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THE  MEASURE  OF  DAMAGES  IN  CASES  OP  TRESPA 

PERSON  OR  TO  PROPERTY. 


In  ©very  case  of  trespass,  damages  are  recoverable  whether  the  act  was  intentional  or 
accidental.  But  if  no  aggravation  is  shown,  the  rule  of  damages  is  generally  a 
question  of  law — Case  or  Trespass  for  injuries  to  property — Decisions  examined— 
Mitigation— Case  or  Trespass  for  injuries  to  person-— Decisions  examined— Mitiga- 
tion—Case  or  Trespass  where  Fraud  is  averred^-Fraud  in  sale  of  lands— Mitiga- 
tion and  Eecoupmont — General  Principles. 

I  pboceed  now  to  examine  the  measure  of  damages  for  those 
remaining  wrongs,  either  to  the  person  or  personal  property, 
which  are  redressed  by  the  actions  of  case  and  trespass ;  pro- 
ceedings which  are  so  closely  allied  to  each  other,  and  the  line 
which  separates  them  so  difficult  to  define,  that  for  our  present 
purpose  it  will  be  more  convenient  to  treat  them  together. 

We  have  already  had  occasion  to  notice*  that  in  all  cases 
of  trespass,  although  purely  unintentional,  unless  caused  by  ab- 
solutely inevitable  accident,  the  party  in  default  must  respond 
in  damages ;  and  that  the  intent  is  only  material  in  aggravation 
or  mitigation  of  damages.  We  have  seen  that  in  cases  of  con- 
tract the  motive  of  the  defendant  is  not  inquired  into  to  aug- 
ment the  remuneration  to  be  made  by  him.  On  the  other 
hand,  in  cases  of  trespass  the  absence  of  evil  motive  cannot  be 
set  up  as  an  excuse  so  far  as  to  bar  the  action.  "  I  had  learned/' 
says  Lord  Eenyon,  "  from  Lord  Bacon's  maxims,  that  there  is  a 
distinction  between  answering  oiviliter  and  criminaliter  for 
acts  injurious  to  others ;  in  the  latter  case  the  maxim  applied 
is,  actus  nonfacit  reum  nisi  mens  sit  rea;  but  it  is  otherwise 
in  civil  actions,  where  the  intent  is  immaterial  if  the  act  done 

be  injurious  to  another."!     And  so  says  Mr.  Chitty,  "  Where 

— — i      — ^ — — — — ^— — — — — — — -^»— — — — — — — — — ^— — ^— — — ~— — »- — »— — — i— » 

•  Chapter,  XVIII.,  466. 

t  Hayeraft  vs.  Creasy,  2  East,  90. 
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the  act  occasioning  an  injury  is  unlawful,  the  intent  of  the 
wrongdoer  is  immaterial."* 

It  follows,  from  what  lias  .been  said,  that  in  the  cases  of 
wrongs  such  as  we  now  proceed  to  consider,  the  measure  of 
relief  does  not  depend  on  the  form  of  the  action ;  whether 
case  or  trespass  be  employed,  if  no  aggravation  be  proved,  the 
rule  of  damages  is  a  question  of  law ;  and  it  is  competent  in 
either  proceeding,  to  show  those  circumstances  of  evil  motive 
which,  as  we  have  already  seen,  go  to  place  the  subject  of  re- 
lief largely  within  the  control  of  the  jury. 

In  regard  to  this  class  of  cases  generally,  it  will  be  noticed 
that  the  object  is  to  limit  relief  to  compensation,  as  that  term 
is  legally  understood ;  and  we  shall  find,  therefore,  that  while 
the  power  of  the  jury  over  the  subject  in  cases  of  aggravation 
is  fully  recognized,  still,  even  where  such  facts  are  presented, 
if  evidence  has  been  admitted  or  directions  given  at  the  trial, 
which,  had  the  intention  of  the  jury  been  to  give  compensatory 
and  not  vindictive  damages,  would  have  been  incorrect,  the  court, 
assuming  that  such  was  the  purpose  of  the  jury,  will  exercise 
their  control  over  the  subject.  "  We  consider  the  law,"  says 
the  Superior  Court  of  New  York,  "  as  properly  and  wisely  set- 
tled that  the  quantum  of  damages,  with  the  exception  of  cases 
in  which  exemplary  or  vindictive  damages  may  properly  be 
given,  is  strictly  a  question  of  law ;  so  that  the  jury  are  bound 
by  the  rule  which  the  judge  directs  them  to  follow,  'f  This 
will  appear  by  the  cases  which  we  now  proceed  to  examine. 

And  a  convenient  division  of  the  subject  appears  to  be  pro- 
duced by  grouping  together,  first,  those  actions  where  case  or 
trespass  is  brought  for  injuries  to  personal  property ;  secondly, 
those  where  redress  is  claimed  for  injuries  to  the  person ;  and 
lastly,  where  actual  fraud  is  complained  of. 

It  may  not  be  improper  to  make  some  preliminary  obser- 
vations as  to  the  right  in  which  the  action  is  brought,  so  far  as 
it  affects  the  question  of  damages.  In  all  cases  the  absolute  or 
general  owner  of  personal  property,  whose  rights  are  infringed, 
can- maintain  the  action.  So  can  the  special  owner.  And  in 
this  country  the  rights  of  another  class  of  parties  interested 

*  Chitty  on  Pleadings,  Vol.  I.,  147. 

t  Suydam  w.  Jenkins,  8  Sandibrd,  628,  per  Drier,  J.  See,  also,  Baker  w.  Wheeler, 
8  Wendell,  606. 
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have  been  recognized.  So  where  a  defendant  fraudulently  re- 
moved buildings  of  a  judgment  debtor  from  certain  premises 
on  which  the  judgment  was  a  lien,  with  intent  to  defeat  the 
lien  of  the  plaintiff's  judgment,  it  was  held  that  the  plaintiff 
was  entitled  to  recover.  And  so  a  mortgagee  can  recover 
against  a  party  for  wrongfully  removing  buildings  from  the 
mortgaged  premises,  or  for  any  fraudulent  injury  to  the  value 
of  the  premises.  But  in  cases  of  this  description,  the  plaintiff 
must  show  that  he  necessarily  suffered  da/mage  by  the  act  com- 
plained of;  in  other  words,  that  there  was  not  property  enough 
left  to  satisfy  the  execution,  or  the  mortgage.* 

We  proceed  now  to  notice  the  general  rules  which  govern 
in  trespass  for  taking  personal  property,  or  as  it  is  technically 
called,  trespass  de  bonis  asportatis.  And,  as  we  have  said,  al- 
though this  is  eminently  an  action  where,  in  case  of  evil  motive, 
the  damages  are  under  the  control  of  the  jury,  and  although  for 
that  purpose  all  the  circumstances  of  the  transaction  may  be 
given  in  evidence,  still  the  determination  of  which  I  have 
spoken,  to  adhere  to  the  rule  of  compensation,  has  been  fre- 
quently made  manifest. 

So  it  has  been  often  decided,  that  where  trespass  is  brought 
for  personal  property  and  no  circumstances  of  aggravation  are 
shown,  the  action  is  to  be  regarded  as  one  of  trover,  and  the 
value  of  the  property  with  interest  furnishes  the  measure  of 
damages. 

As  to  the  plaintiff's  title,  it  has  been  held  at  nisi  prius, 
where  he  was  a  collector  and  transmitter  of  small  parcels  and 
responsible  for  their  safe  delivery,  that  he  could  recover  the  full 
value  against  a  railway  company,  in  an  action  of  case  for  neg- 
ligence, on  the  ground  of  his  liability  to  pay  their  value  to  the 
true  owner  whether  he  had  actually  paid  it  or  not.f 

In  Maine,  in  an  action  of  trespass  de  bonis  asjxtrtatis,  it 
was  ruled  at  the  trial,  that  the  jury  should  give  the  value  of 


*  Yates  t*.  Joyce,  11  J.  B.,  186.  Lane  vt.  Hitchcock,  14  J.  B.,  218.  Mann  vs. 
White,  8  Barb.  S.  C.  B.,  518.  Gardner  w.  Heartt,  8  Denio,  282 ;  bat  not  for  mere  neg- 
ligent injury.  In  Barber  vs.  Matthews,  1  Denio,  885 ;  it  was  held  that  the  principle 
allowing  a  recovery  in  oases  of  this  kind  most  be  limited  to  real  property;  and  that  for 
similar  injury  to  personal  property  levied  on,  the  suit  must  be  brought  in  the  name  of 
the  party  making  the  levy. 

t  Crouch  «#.  Railway  Co.,  2  Car.  &  Kir.,  790. 
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the  property  at  the  time  it  was  taken,  and  something  for  the 
detention.    Bat  on  motion  for  a  new  trial,  the  court  said, 

u  For  an  injury  done  to  property,  such  as  is  this  case,  the  value  of  the  pro- 
perty at  the  time  of  the  injury  is  the  measure  of  damages.  There  may  be 
circumstances  enhancing  that  value  to  the  party  injured,  which  may  be  pro- 
perly taken  into  account  To  the  value  here,  interest  might  be  added  as  a  part 
of  the  plaintiff's  indemnity.  But  as  the  term  interest  was  not  used,  and  pro- 
bably not  intended  as  the  limit  of  damages  for  detention,  the  jury  were  at  lib- 
erty to  go  into  an  estimate  of  the  probable  or  speculative  loss  the  plaintiff 
might  have  sustained  on  this  ground.  In  our  judgment,  the  instruction  was 
too  vague  and  loose,  and  had  a  tendency  to  mislead  the  jury."* 

So  in  Texas,  in  an  action  of  tortious  conversion  analogous 
to  that  of  trover,  where,  although  there  was  no  other  evidence 
of  damage  than  the  value  of  the  property,  and  no  proof  of  fraud, 
violence,  or  malice,  yet  the  jury  had  given  double  the  value,  the 
verdict  was  set  aside.f 

In  New  York,  however,  it  has  been  held  that  in  an  action 
on  the  case  for  the  wrongful  detention  of  personal  property,  the 
plaintiff  might  recover  damages  for  the  time  lost  and  expenses 
incurred  in  pursuit  of  the  property.^ 

In  an  action  of  trespass,  on  the  Pennsylvania  circuit,  the 
whole  subject  was  very  ably  discussed  by  Mr.  Justice  Baldwin.§ 
The  plaintiffs  lent  $60,000  to  one  E.  Thompson,  who  took  bills 
of  lading  of  a  cargo  of  teas,  and  assigned  them  to  the  plaintiffs. 
The  teas  bought  were  shipped  to  Philadelphia,  where  they  were 
taken  on  aferifacias  at  the  suit  of  the  United  States  against 
Thompson.  The  defendant  was  the  marshal  who  made  the 
levy.  As  to  the  rule  of  damage,  it  being  settled]  that  the 
plaintiffs  were  the  legal  owners  of  the  teas  and  not  to  be  re- 
garded as  mere  mortgagees,  Baldwin  J.,  charged  the  jury,  as 
follows : 

"  The  rule  which  ought  to  govern  jurors  in  assessing  damages  for  injuries 
to  personal  property,  depends  much  on  the  circumstances  of  the  case.  When 
a  trespass  is  committed  in  a  wanton,  rude,  and  aggravated  manner,  indicating 

*  Brannin  w.  Johnson,  19  Maine,  861. 
t  Smith  vs.  Sherwood,  2  Texas  B.,  460. 
%  Bennett  w.  Lookwood,  20  Wend.,  228.    Vide  supra,  525. 
$  Pacific  Insurance  Co.  w.  Conard,  1  Baldwin,  188.    See  Atlantio  Go.  «f.  Conard, 
1  Peters,  886.    Nicoll  w.  Conard,  4  Peters,  291. 
1 1  Peters,  886,  and  4  Peters,  291. 
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malice,  or  a  desire  to  injure,  a  jury  ought  to  be  liberal  in  compensating  the 
party  injured,  in  all  he  has  lost  in  property,  in  expenses  for  the  assertion  of  his 
rights,  in  feeling  or  reputation ;  and  even  this  may  be  exceeded  by  setting  a 
public  example  to  prevent  a  repetition  of  the  act  In  such  cases,  there  is  no 
certain  fixed  standard ;  for  a  jury  may  properly  take  into  view  not  only  what 
is  due  to  the  party  complaining,  but  to  the  public,  by  inflicting  what  are  called 
in  law,  speculative,  exemplary,  or  vindictive  damages.  But  when  an  individual 
acting  in  pursuance  of  what  he  conceived  a  just  claim  to  property,  proceeds  by 
legal  process  to  enforce  it,  and  causes  a  levy  to  be  made  on  what  is  claimed 
by  another,  without  abusing  or  perverting  its  true  object,  there  is  and  ought 
to  be  a  very  different  rule,  if  after  a  due  course  of  legal  investigation,  his  case 
is  not  well  founded.  This  is  what  must  necessarily  happen  in  all  judicial  pro- 
ceedings, fairly  and  properly  conducted,  which  are  instituted  to  try  contested 
rights  to  property.  The  value  of  the  property  taken,  with  interest  from  the 
time  of  the  taking  down  to  the  trial,  is  generally  considered  as  the  extent  of 
the  damages  sustained,  and  this  is  deemed  legal  compensation,  which  refers 
solely  to  the  injury  done  to  the  property  taken,  and  not  to  any  collateral  or  con- 
sequential damages  resulting  to  the  owner,  by  the  trespass.  These  are  taken 
into  consideration  only  in  a  case  more  or  less  aggravated.  But  where  the 
party  taking  the  property  of  another  by  legal  process,  acts  in  the  fair  pursuit 
of  his  supposed  legal  right,  the  only  reparation  he  is  bound  to  make  to  the 
party  who  turns  out  ultimately  to  be  injured,  is  to  place  him,  as  to  the  property, 
in  the  same  situation  in  which  he  was  before  the  trespass  was  committed. 
The  costs  of  the  action  are  the  only  penalty  imposed  by  the  law,  which  limits 
and  regulates  the  items  and  amount  In  the  present  case,  the  defendant  acted 
under  the  orders  of  the  government,  in  execution  of  his  duties  as  a  public 
officer ;  he  made  the  levy,  but  committed  no  act  beyond  the  strictest  line  of 
his  duty,  which  placed  him  in  a  situation  where  he  had  no  discretion.  The  re- 
sult has  been  unfortunate  for  him ;  he  has  taken  the  property  of  the  plaintiffs 
for  the  debt  of  Edward  Thompson,  and  must  make  them  compensation  for  the 
injury  they  have  sustained  thereby,  but  no  further. 

"  It  has  long  since  been  well  settled,  that  a  jury  ought  in  no  case  to  find  ex- 
emplary damages  against  a  public  officer,  acting  in  obedience  to  orders  from 
the  government,  without  any  circumstance  of  aggravation,  if  he  violates  the 
law  in  making  a  seizure  of  property.  In  the  case  of  Nicoll  against  the  present 
defendant,  Judge  Washington  instructed  the  jury  that  they  might  give  the 
plaintiff  such  damages  as  he  had  proved  himself  to  be  justly  entitled  to,  on  ac- 
count of  any  actual  injury  he  had  proved  to  their  satisfaction  he  had  sustained 
by  the  seizure  and  detention  of  the  property  levied  on,  but  that  they  ought 
not  to  give  vindictive,  imaginary,  or  speculative  damages.  The  affirmance  of 
his  charge  makes  it  the  guide  for  us  in  this  case.  Our  true  inquiry,  then,  must 
be :  what  damages  have  the  plaintiffs  so  proved  themselves  to  be  entitled  to  ? 

M  There  can  be  no  doubt  that  they  have  a  right  to  the  value  of  the  teas  at 
the  time  of  the  levy,  with  interest  from  the  expiration  of  the  usual  credit  on 
extensive  sales.  You  may  ascertain  the  value  from  the  sales  made  at  New 
York  or  this  place,  in  the  spring  of  1836.  If,  in  your  opinion,  they  afford 
evidence  of  their  real  value,  or  if  you  are  satisfied  from  the  evidence  you  have 


TRESPAS8  TO  PERSONAL  PROPERTY.  533 

heard,  that  the  seizure  and  storing  of  these  teas  had  the  effect  of  depressing 
the  prices,  you  may  make  such  additions  to  the  prices  at  which  sales  were 
actually  made,  as  would  make  them  equal  to  what  they  Would  have  been  had 
they  come  to  the  possession  of  the  plaintiffs  at  the  time  of  the  levy.     *    *    * 

"  Itis  in  the  sound  discretion  of  Courts  of  Admiralty  to  allow  or  refuse 
counsel  fees,  according  to  the  nature  of  the  case,  either  as  damages  or  a  part 
of  the  costs,  as  in  the  case  of  the  Apollo ;  but  by  a  late  case,  they  were  al- 
lowed as  costs  in  a  case  where  it  was  adjudged  by  the  Supreme  Court  that  no 
damages  could  be  claimed.  They  form  an  item  of  costs  in  such  courts,  but 
not  in  courts  of  common  law.  It  would  be  legislation  by  the  common  law 
courts,  to  order  them  to  be  taxed  as  costs.  The  expenses  of  prosecuting  claims 
of  the  present  description,  do  not  come  within  the  principles  established  by 
the  courts  in  causes  of  admiralty  jurisdiction,  but  seem  to  be  considered  as 
extra  damages,  beyond  the  value  and  interest,  where  there  is  aggravation,  but 
not  otherwise. 

"I  think  it  is  a  safe  rule  in  common  law  actions  of  trespass,  and  can  per* 
ceive  no  sound  reason  for  holding  a  marshal  to  a  harder  rule  of  damage  than 
a  naval  or  revenue  officer,  or  the  owner  of  a  privateer.  The  same  principle 
ought  to  govern  all  alike ;  or  if  any  discrimination  prevails,  it  should  be  in 
favor  of  the  defendant,  who  could  use  no  discretion,  but  was  bound  to  do  the 
act  which  has  exposed  him  to  this  action. 

44  The  case  of  Woodham  vs.  Oelston  (1  J.  R.,  137),  seems  to  me  to  be  based 
on  this  rule  ;  and  the  damages  recovered  in  that  case  were  only  such  as-  related 
to  the  property.  The  marshal's  fees  were  for  seizing  and  keeping  possession 
of  the  vessel.  On  the  restoration  to  the  plaintiff,  he  paid  them :  they  were  a 
charge  on  the  property,  in  the  nature  of  storage  or  bailment  In  sanctioning 
this  item,  the  court  seem  to  put  it  on  the  ground  of  its  being  a  charge  on  the 
defendant;  and  having  been  paid  by  plaintiff,  he  was  entitled  to  recover  it 
back.  But  they  say,  if  it  had  been  a  mere  voluntary  payment,  a  deduction 
would  have  been  proper.  The  other  items  were  for  wharfage  and  ship-keep- 
ing, which  were  disallowed,  because  they  were  after  the  restoration.  These 
were  all  the  claims  for  expenses  presented  in  that  case,  and  they  all  attached 
to  the  property  taken ;  none  related  to  personal  expenses  in  prosecuting 
the  suit 

44  In  declaring  that  voluntary  payments  shall  be  deducted,  the  court  settled 
the  principle  as  to  the  right  to  charge  for  the  marshal's  fees.  They  held  the 
jury  to  strict  rules;  for  they  struck  out  an  item  of  compound  interest  allowed 
by  the  verdict 

"  On  the  principle  of  this  case  of  Woodham  vs.  Gelstorij  the  charges  of  the 
auction  sales  are  allowable ;  because  such  sale  had  become  necessary,  and  the 
expenses  thereof  became  a  charge  on  the  teas.  Also  fire  insurance,  which  is  a 
substitute  for  bailment,  and  the  premium  paid  in  place  of  storage. 

44  It  is  all-important,  that  in  matters  of  this  kind,  the  principle  which  governs 
them  should  be  fixed  and  uniform.  If  we  once  begin  to  diverge  from  the  old 
line,  it  will  be  difficult  to  draw  and  define  a  new  one  with  accuracy.  It  may 
be  thought  a  hardship  that  the  plaintiffs  shall  not  be  allowed  their  actual  dis- 
bursements in  recovering  this  property ;  but  the  hardship  is  equally  great  in  a 
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suit  for  money  lent,  or  to  recover  possession  of  land !  they  are  deemed  in  law 
losses  without  injury,  for  which  no  legal  remedy  is  afforded. 

"  I  am  therefore  of  opinion  that  you  cannot,  in  assessing  damages  in  this 
ease,  allow  any  of  the  items  claimed  by  the  plaintiffs  for  disbursements ;  they 
being  consequential  losses  only,  and  not  the  actual  or  direct  injury  to  their 
property  which  they  have  sustained  by  its  seizure  and  detention,  for  which 
alone  they  are  entitled  to  recover  damages  in  this  case,  it  not  being  attended 
with  any  circumstance  of  aggravation  on  the  part  of  the  defendant  Had  there 
been  any  such,  a  very  different  rule  would  have  been  applied,  by  reimbursing 
the  plaintiffs  to  the  full  extent  of  all  their  expenses  and  consequential  losses. 

"  You  will,  then,  carefully  weigh  all  the  evidence  in  the  cause,  and  ascertain 
the  true  value  of  the  teas  at  the  time  of  the  levy,  or  when  they  could  have 
come  into  market  by  the  rules  of  the  custom-house,  if  there  had  been  no  claim 
asserted  to  them  by  the  United  States  other  than  for  the  duties  with  interest; 
deducting  therefrom  the  net  amount  of  sales  after  payment  of  duties  and 
charges  of  sales,  the  balance  will  be  the  amount  to  which  the  plaintiffs  will  be 
entitled."* 

We  have  already,  in  treating  of  the  action  of  trover,  discuss- 
ed the  question  as  to  the  time  when  the  value  is  to  be  computed, 
whether  at  the  time  of  the  illegal  act,  or  at  any  subsequent  pe- 
riod if  the  value  has  fluctuated ;  and  the  same  question  presents 
itself  in  actions  of  trespass.  In  the  case  just  cited,  it  seems  to 
have  been  assumed  that  the  period  fixing  the  right  of  the  par- 
ties was  that  of  the  trespass,  and  it  has  been  so  stated  by  the 
Supreme  Court  of  New  York  ;f  but  on  neither  of  these  occa- 
sions was  the  question  raised ;  and  whenever  it  shall  appear  that 
after  the  illegal  act  the  price  has  risen,  and  the  defendant  has 
received  the  proceeds  or  otherwise  had  the  benefit  of  the  pro- 
perty at  its  advanced  value,  the  tribunals  will  find  great  dif- 
ficulty in  escaping  from  the  necessity  of  taking  the  highest 
value  up  to  the  time  of  trial  as  the  rule  of  compensation. 

In  an  early  case  in  Pennsylvania,  for  running  down  a 
ship,  it  was  intimated  that  where  the  act  complained  of  was 
purely  fortuitous,  the  jury  might  give  less  than  the  value  of 
the  property  ;  but  I  suppose  no  such  discretion  exists.  If  there 
be  any  right  of  action,  the  least  compensation  is  certainly  the 
value  of  property  taken  or  destroyed.:): 

*  See  this  case  cited  with  approbation  in  an  analogous  case  in  Iowa.    Thomas  f. 
Isett,l  Iowa,  470. 

t  Brizsoo  w.  Maybee,  21  Wend.,  144. 
%  Bossy  vs.  Donaldson,  4  Dall.,  806. 
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In  a  case  in  Massachusetts,  trespass  was  brought  for  destroy- 
ing game-cocks,  which  had  been  taken  by  a  public  officer  act- 
ing on  an  erroneous  construction  of  the  statute  against  gaming. 
It  was  held  that  though  cock-fighting  is  in  that  State  illegal,  the 
sale  of  game-cocks  is  lawful,  and  that  the  measure  of  the  plain- 
tiff's damages  was  "  what  the  cocks  were  worth  to  him  as  arti- 
cles of  merchandise  or  sale,  whether  the  market  for  them  was 
to  be  found  in  that  commonwealth  or  elsewhere."* 

The  following  English  cases  serve  to  illustrate  the  subject. 
They  exhibit  an  inclination  to  treat  the  wrongdoer,  even  when  not 
actuated  by  any  malicious  motive,  with  considerable  severity. 
Where  the  assignees  of  a  bankrupt  sold  fixtures  on  leased  pre- 
mises belonging  to  the  plaintiff  for  £36,  a  fair  price  on  such  sale, 
but  it  was  shown  that  as  between  incoming  and  outgoing  tenant 
the  value  would  have  been  £80,  it  was  held  that  the  plaintiff 
was  entitled  to  recover  the  latter  sum.f  Where  trespass  was 
brought  for  taking  goods,  the  plaintiff  had,  shortly  before  the 
alleged  trespass,  taken  possession  of  the  house,  fixtures,  and  fur- 
niture in  question,  under  an  assignment  from  one  Mason.  The 
plaintiff  paid  £109  15*.  lOd.  for  the  fixtures  and  goods :  the 
defendant,  a  sheriff,  entered,  and  under  color  of  an  execution 
against  Mason,  sold  them  for  £73.  The  plaintiff  had  himself 
previously  ordered  the  goods  to  be  sold.  The  judge  who  tried 
the  cause,  Gurney,  B.,  told  the  jury  that  the  least  they  could 
give  the  plaintiff  was  the  sum  he  had  paid  for  the  goods.  On 
a  motion  for  a  new  trial,  it  was  insisted  that,  as  the  plaintiff 
had  directed  the  goods  to  be  sold,  the  sheriff's  sale  could  not 
damnify  him,  and  the  jury  should  therefore  have  assessed  the 
damages  at  the  amount  which  the  goods  produced,  less  the  ex- 
pense of  the  sale.  But  Alderson,  B.,  said :  "  It  was  entirely  a 
question  for  the  jury,  what  damages  they  would  allow.  Juries 
have  not  much  compassion  for  trespassers  ;  and  I  do  not  think 
they  were  bound  to  weigh  in  golden  scales,  how  much  injury  a 
party  has  sustained  by  a  trespass." 

In  another  case  of  trespass  de  bonis  O8portatis,%  the  plain- 
tiff had  purchased  goods  of  the  defendant,  and  owed  him  £67. 

*  Coolidge  vs.  Choate,  11  Met.,  79. 

t  Thompson  w.  Fettit,  10  Q.  B.  B.,  101. 

X  GUlard  w.  Britten,  8  Meee.  &  Wels.,  575. 
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The  plaintiff  went  off  secretly ;  the  defendant  followed  him 
and  took  off  property,  to  about  £50  or  £60,  which  the  defend- 
ant had  previously  sold  him.  The  judge  who  tried  the  cause, 
told  the  jury  that  in  estimating  the  damages,  they  might  take 
into  consideration  all  the  circumstances  of  the  case,  and  amongst 
others  the  plaintiff's  debts  to  defendant,  which  would  be  re- 
duced, pro  tantoy  by  the  value  of  the  goods  taken  away.  The 
jury  found  for  the  defendant,  and  on  motion  for  a  new  trial, 
the  charge  was  held  wrong.  "  It  would  lead,"  said  Abinger, 
C.  B.,  "  to  this  consequence,  that  a  party  may  set-off  a  debt 
due  in  one  case  against  damages  in  another."  Alderson,  B., 
said :  "  It  is  equivalent  to  allowing  a  set-off  in  trespass ;"  and 
the  rule  for  a  new  trial  was  made  absolute.* 

In  another  case,  where  a  sheriff  had  wrongfully  seized  goods 
which  were  afterwards  taken  from  him  by  another  wrongdoer, 
and  the  plaintiff  was  compelled  to  pay  a  sum  of  money  to  ex- 
tricate them  from  the  possession  of  the  last  taker,  it  was  held  that 
he  might  recover  the  sum  paid  in  an  action  against  the  sheriff, 
although  in  nowise  connected  with  the  second  conversion  of 
the  property,  f  Bat  it  appears  very  severe,  to  hold  a  party  not 
actuated  by  any  malicious  motive  responsible  for  the  indepen- 
dent acts  of  a  third  party  over  whom  he  has  no  control. 

In  case  for  an  illegal  distress  without  the  statutory  appraise- 
ment required,  it  was  intimated  that  the  measure  of  damages 
would  be  the  difference  between  the  fair  value  of  the  goods  and 
the  amount  of  rent  discharged  by  the  proceeds  of  the  sale,  but  the 
point  was  not  decided.^ 

We  have  already  had  occasion  to  call  the  reader's  attention 
to  the  class  of  cases  growing  out  of  trespasses  to  real  estate 
where  personal  property  is  removed.  And  in  these  cases  a 
marked  effort  has  been  shown  to  award  remuneration  accord- 
ing to  the  motives  which  actuated  the  defendant.    In  a  recent 


*  Where  trespass  was  brought  for  breaking  and  entering  the  plaintiff's  dwelling- 
house)  and  taking  away  certain  goods,  not  alleging  them  to  be  the  plaintiff's  (plea  not 
guilty  by  statute),  the  judge  at  the  trial,  having  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  with  nominal  damages  for  the  trespass  to  the  house,  it  was  held,  on  mo- 
tion to  increase  the  damages,  that  the  plaintiff  was  not  entitled  to  damages  also  for  the 
value  of  the  goods,  as  they  were  not  alleged  to  be  the  property  of  the  plaintiff.  Pritch- 
ard  vs.  Long,  9  Mees.  <fe  Wels.,  665. 

i  Keene  vs.  Dilke,  4  Exchequer,  888. 

%  Wilson  vs.  Nightingale,  8  Q.  B.,  1084. 
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case  in  the  English  Exchequer,*  the  circumstances  were  as 
follows :  The  plaintiff  and  defendant  were  adjoining  proprie- 
tors in  a  coal  district.  The  defendant  had  worked  his  coal  mine 
under  the  plaintiff's  land,  to  an  extent  exceeding  a  rood,  unin- 
tentionally, as  is  to  be  inferred,  the  contrary  not  being  alleged, 
and  had  brought  up  a  considerable  quantity  of  coal.  Trespass 
being  brought,  the  defendant  supposed  the  rule  of  damages  to 
be  the  value  of  the  coal  in  the  bed,  or  its  market  value,  less  the 
price  of  getting  it  out,  and  paid  into  court  the  sum  of  £133. 
But  Park,  B.,  who  tried  the  cause,  said  that  the  plaintiff  would 
have  been  entitled  in  an  action  of  trover  to  the  value  of  the 
coal  as  a  chattel,  either  at*  the  pit's  mouth,  or  on  the  canal  bank, 
if  the  plaintiff  had  demanded  it  at  either  place,  and  the  de- 
fendant had  converted  it,  without  allowing  the  defendant  any 
thing  for  having  worked  and  brought  it  there ;  that  not  having 
made  such  a  demand,  and  this  action  being  trespass,  he  was  en- 
titled to  the  value  of  the  coal  as  a  chattel  at  the  time  when  the 
defendant  began  to  take  it  away,  that  is,  as  soon  as  it  existed 
as  a  chattel,  which  value  would  be  the  sale-price  at  the  pit's 
mouth,  after  deducting  the  expenses  of  carrying  the  coals  from 
the  place  in  the  mine  where  they  were  got  to  the  pit's  mouth. 
And  the  jury  adopting  the  above  principle,  fixed  the  value 
of  the  coal,  when  got,  at  £251  9*.  6d.  L$ave  was  given  to  re- 
duce the  verdict  (if  the  court  should  be  of  opinion  that  the 
proper  measure  of  damages  was  the  value  of  the  coal  in  the 
bed,  which  the  jury  estimated  at  £159)  to  £16,  that  being  the 
difference  between  this  sum  and  the  amount,  £133,  paid  in  by 
the  defendant.  But  the  rale  was  refused,  the  court  thus  affirm- 
ing the  principle  laid  down  at  the  trial.  Lord  Abinger  said, 
"  It  may  seem  a  hardship  that  the  plaintiff  should  make  this 
extra  profit  of  the  coal,  but  still  the  rule  of  law  must  prevail." 
Park  said,  "  I  am  not  sorry  this  rule  is  adopted ;  it  will  tend  to 
prevent  trespasses  of  this  kind,  which  are  generally  willful." 

And  the  doctrine  of  this  case  has  been  recently  recognized.f 
In  a  case  at  nisi  prius,  where  a  similar  trespass  was  complained 
of,  Parke,  B.,  told  the  jury  that  if  there  was  fraud  or  negli- 
gence on  the  part  of  the  plaintiff,  they  might  give  as  damages 
under  one  of  the  counts  which  was  in  trover,  the  value  of  the 

*  Martin  w.  Porter,  5  Mees.  &  Wels.,  802. 
t  Morgan  vs.  Powell,  8  Q.  B.  R.,  278. 
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coals  at  the  time  they  first  became  chattels,  on  the  principle 
laid  down  in  Martin  vs.  Porter.  But  if  they  thought  that  the 
defendant  was  not  guilty  of  fraud  or  negligence,  but  acted 
fairly  and  honestly  in  the  full  belief  that  he  had  a  right  to 
do  what  he  did,  they  might  give  the  fair  value  of  the  coals,  as 
if  the  coal  fields  had  been  purchased  from  the  plaintiff;  which 
latter  estimate  was  adopted  by  the  jury.*  The  principle  to  be 
extracted  from  these  cases  is,  that  in  trespass,  if  the  defendant 
has  in  good  faith  increased  the  value  of  the  property,  the  plaintiff 
shall  not  have  the  benefit  of  his  labor,  and  this  appears  to  be 
the  rule  in  this  country.  So  in  Maine,  it  has  been  recently 
held  in  conformity  to  these  decisions,  that  in  trespass  for  logs  cut 
by  the  defendant  on  the  lands  of  the  plaintiff,  but  in  good  faith 
and  under  an  erroneous  confidence  in  his  title,  the  measure  of 
damages  was  not  the  value  of  the  logs  at  a  certain  landing  place 
to  which  they  had  been  hauled  by  the  defendant,  but  their  value 
the  moment  they  were  severed  from  the  freehold,  when,  for  the 
first  time  they  became  a  chattel,  so  that  trespass  would  lie  for 
them.  It  was  admitted  that  the  rule  in  trover  was  different; 
but  there  was  said  to  be  a  strong  equity  in  not  allowing  exem- 
plary damages  to  be  recovered  against  one  not  conscious  of 
doing  wrong  when  he  took  the  goods  of  another,  f 

In  an  action  on  fixe  case  in  Massachusetts,  by  the  inhabi- 
tants of  Lowell  against  the  Boston  and  Lowell  Bail  Road  Cor- 
poration,^: it  was  shown,  that  the  defendants  cut  across  one  of  the 
streets  in  the  town  of  Lowell,  and  not  replacing  proper  barriers 
placed  there  by  the  town  and  removed  by  the  defendants,  two 
persons  fell  into  the  deep  cut  and  were  injured ;  that  the  town 
was  sued  on  its  liability  to  keep  the  highways  in  order,  and 
was  obliged  to  pay  a  large  sum  of  money,  double  damages,  coun- 
sel fees,  &c.  The  defendants  insisted  that  the  damages  claimed 
were  too  remote,  because  the  town,  according  to  the  Massachu- 
setts statute,  was  only  liable  for  negligence  (on  which  subject  the 
evidence  seems  to  have  been  that  one  of  the  town's  selectmen 
confided  in  the  promise  of  the  defendant's  agent  to  keep  up  the 
barriers) ;  and  that,  at  all  events,  the  E.  E.  Corporation  were 


*  Wood  «f .  Morewood,  8  Q.  B.  R.,  440,  in  notit. 

i  Cashing  «#.  Longfellow,  Maine  Reports,  Vol.  26,  806.    Exemplary  ifl  here,  of 
oourse,  used  as  synonymous  with  severe,  and  not  as  implying  vindictive  damages. 
X  28  Pick.,  24. 


LIBEL  AND  SLANDEB.  539 

not  liable  either  for  double  damages  or  the  costs  of  the  prior 
action  against  the  town ;  and  so  the  Court  held,  on  the  ground 
that  the  damages  were  doubled  by  reason  of  the  neglect  of  the 
town,  and  that  the  prior  suit  was  not  defended  at  the  request 
of  the  defendants  (the  K.  K.  Co.),  or  for  their  benefit. 

So  in  trespass  for  taking  corn,  it  will  not  be  permitted 
the  plaintiff  to  show,  that  in  consequence  of  the  alleged  illegal 
act  he  was  obliged  to  work  as  a  day  laborer  to  obtain  the  means 
to  purchase  more  corn.  "Such  testimony,"  says  the  Supreme 
Court  of  Alabama,  "would  tend  to  establish  a  criterion  of 
damages  too  remote  and  disconnected  with  the  act  done,  and 
would  suppose  the  rule  to  fluctuate  with  the  poverty  of  the 
plaintiff."* 

We  come  now  to  consider  wrongs  done  to  the  person ;  and 
of  these  a  very  important  class  comprises  injuries  to  char- 
acter. 

The  actions  for  libel  and  slander  are  abundantly  treated  in 
the  works  devoted  to  those  particular  subjects,  f  But  it  may 
not  be  superfluous  to  notice  some  of  the  questions  that  most 
frequently  present  themselves  in  these  proceedings  with  regard 
to  the  subject  of  relief.  A  very  important  line  of  demarkation 
exists  in  actions  of  slander  between  those  defamatory  words 
which  are  actionable  per  se,  and  those  where  to  sustain  a  suit 
special  damage  must  be  averred.  Into  this  distinction  it  is  not 
proper  here  to  enter ;  but  it  is  well  to  remark  with  reference  to 
the  subject  of  this  treatise,  that  where  the  plaintiff  undertakes 
to  show  special  damage  by  the  loss  of  customers  in  trade,  he 
ought  to  state  in  his  declaration  the  names  of  such  customers,^ 
and  he  cannot  prove  that  any  persons  not  named  in  his  decla- 
ration left  off  dealing  with  him  in  consequence  of  the  words 
spoken.§ 

•  In  England,  in  case  for  words  not  actionable  per  ee  and 
averring  special  damage,  "  not  guilty"  puts  in  issue  not  only 
the  speaking  of  the  words  but  also  the  special  damage  alleged.! 


*  Sims  vs.  Glazener,  14  Ala.,  695. 

t  See  supra,  91,  Ingram  vs.  Lawson,  6  Bing.  N.  C,  219,  for  what  was  said  by  the 
English  C.  P.  aa  to  damages  in  an  action  for  libel  on  a  vessel. 
X  Hartley  vs.  Herring,  8  Term.,  188. 
i  Hallock  vs.  Miller,  2  Barb.  8.  C.  B.,  680. 
I  Wilby  vs.  Baton,  8  Man.  Gr.  &  S.,  142. 
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But  the  moet  important  questions  in  these  actions  relate  to 
the  admission  or  exclusion  of  evidence  with  reference  to  the 
mitigation  or  aggravation  of  damages.  Originally  in  slander, 
under  the  plea  of  the  general  issue,  the  defendant  might  avail 
himself  of  any  defense.  But  it  was  decided  in  England  at  an 
early  day,*  that  if  the  defendant  intended  to  justify,  he  should 
plead  his  justification,  in  order  that  the  plaintiff  might  know 
what  defense  he  was  to  meet.  In  New  York  it  is  well  settled, 
that  if  the  defendant  justify  he  admits  the  malice,  and  cannot 
resort  to  any  defense  based  upon  the  absence  of  malice.  So, 
mitigating  circumstances  which  have  a  tendency  to  prove  the 
truth  of  the  charge,  cannot  be  given  in  evidence  under  the  gene- 
ral issue  in  diminution  of  damages;  but  any  circumstances 
which  disprove  malice  but  do  not  tend  to  prove  the  truth  of  the 
charge  are  admissible.f 

So  where  it  appears  that  the  defendant  was  drunk  when  he 
uttered  the  words,  this  may  go  in  mitigation  of  damages  as 
tending  to  rebut  malice.  But  where  it  is  proved  that  he  re- 
peated the  charge  both  when  drunk  and  sober,  on  public  and 
private  occasions,  his  being  drunk  at  the  particular  time  alleged 
is  no  reason  for  abating  the  damages.:):  Nor  can  the  defendant 
prove  in  mitigation  of  damages,  irritating  language  addressed 
to  him  by  the  father  of  the  plaintiff  immediately  previous  to 
the  uttering  of  the  slanderous  words  to  another  person.§ 

In  actions  of  slander  and  libel,  it  has  been  much  discussed 
how  far  the  fact  of  the  slander  or  libel  complained  of  being  a 
mere  repetition  or  republication  can  be  set  up  either  in  justifi- 
cation or  mitigation.  |  But  the  general  scope  of  this  work  only 
allows  me  here  to  refer  to  the  subject.  It  is  well  settled,  that 
if  a  strict  justification  is  attempted  it  must  be  as  broad  as  the 
accusation.  So,  it  is  necessary  to  justify  the  aggravating  portion 
as  well  as  the  substantial  charge.^    And  it  has  been  even  held 

*  Underwood  «*.  Parks,  Strange,  1200. 

t  Oilman  vt.  Lowell,  8  Wend.,  578.  Am.  Lead.  Cases,  190,  and  cases  there  col- 
lected. 

X  Howell  vt.  Howell,  10  Iredell  N.  C,  84. 

f  Underbill  «*.  Taylor,  S  Barb.  S.  C.  B.,  843. 

|  Bennett  vs.  Bennett,  6  Gar.  &  Payne,  589,  and  oases  there  cited. 

II  Helsham  w.  Blackwood,  20  Law  J.  Bep.  (N.  S.)  C.  P.,  187 ;  a  notice  to  offer  cer- 
tain frets  in  evidence  which  are  really  of  a  justificatory  character,  will  not  be  vitiated 
by  the  fact  that  the  notice  uses  the  phrase,  in  mitigation  of  damages,  instead  of  justi- 
fication, as  it  should.    Baker  w.  Wilkins,  8  Barb.  8.  C.  B.,  220. 
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that  an  unsuccessful  plea  of  justification  was  a  good  ground  for 
increasing  the  damages.  But  I  think  the  inclination  of  the 
latter  cases  is  against  this  idea,  which  in  truth  leads  to  an  effort 
to  punish  what  may  be  a  perfectly  innocent  act.  So,  in  Indi- 
ana, in  slander  for  perjury,  if  the  defendant  plead  the  truth 
of  the  words  in  justification,  and  fail  to  prove  the  plea,  the 
filing  of  that  plea  is  not  an  aggravation ;  and  on  the  contrary, 
if  from  the  evidence  it  appear  that  the  defendant,  though  he 
cannot  strictly  justify,  had  reason  to  believe  from  the  plaintiff's 
conduct  that  the  charge  was  true,  such  fact  may  go  to  the  jury 
in  mitigation  of  damages.* 

So,  in  Tennessee,  an  invalid  and  insufficient  plea  of  justifica- 
tion in  an  action  of  slander  upon  which  no  judgment  could 
have  been  entered,  is  entitled  to  no  weight  in  aggravation  of 
damages  under  the  plea  of  not  guilty .f  No  damages  can  be 
given  in  slander  for  any  repetition  of  the  defamatory  words 
subsequent  to  the  commencement  of  the  suit.  Such  repetition 
may  be  in  some  cases  shown  in  order  to  prove  the  character  of 
the  original  transaction  and  the  motives  of  the  defendant,  but 
not  with  a  view  to  enhancing  the  damages  by  obtaining  any 
relief  for  the  new  injury  4 

It  has  been  distinctly  declared  in  Louisiana,  that  no  proof 
of  damage  is  necessary  to  entitle  the  plaintiff  to  recover  in 
actions  of  libel,  and  that  the  pecuniary  damage  is  never  the 
sole  rule  of  assessment^ 

It  is  also  necessary  to  notice  the  action  of  slander  to  title 
of  real  estate.  We  have  already  had  occasion  to  speak  of  an 
action  for  slander  of  a  vessel.  A  false  statement  made  mali- 
ciously with  reference  to  the  title  to  real  estate,  is  a  good  cause 
of  action ;  but  the  malice  cannot  be  inferred  from  the  falsehood ; 
in  order  to  recover  substantial  damages  they  must  be  proved 
to  have  resulted  from  the  false  statement ;[  and  in  this  action, 
as  in  others  of  a  like  nature,  exemplary  damages  may  be 
recovered  .1" 


♦  Byrket  w.  Monohon,  7  Black/.,  88. 
t  Braden  vs.  Walker,  8  Humphreys,  84. 

X  Pearson  vs.  Lemaitre,  5  Man.  &  Gr.,  700.    Schoonover  w.  Rowe,  7  BlackfL,  202. 
$  Daly  V9.  Van  Benthuysen,  8  La.  Ann.  B.,  60. 

I  Malaehy  w.  Sopor,  8  Bing.  N.  C,  871.    Brook  v$.  Bawl,  4  Ezoh.  021.    Pitt  vt. 
Donovan,  5  M.  &  Bel.,  689.  • 

1  Kendall  at.  Stone,  2  Sandf.  S.  C,  269. 
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We  tarn  now  to  other  injuries  to  the  person. 

The  action  of  case,  by  the  father  or  master,  for  seducing  a 
(laughter  or  female  servant,  is  one  of  a  peculiar  character.  It 
is  eminently  a  legal  fiction ;  the  demand  is  based  upon  the  mere 
loss  of  service,  but  the  damages  are  very  much  at  large,  and  in 
the  discretion  of  the  jury.  And,  as  a  general  rule,  exemplary 
damages  may  always  be  given.*  It  is  very  curious  to  see  how 
the  practice  of  giving  damages  beyond  the  mere  value  of  the 
service,  has  grown  up.  As  late  as  the  latter  part  of  the  last 
century,  in  a  case  tried  before  Mr.  Justice  Chambre,  the  action 
being  brought  by  the  father  for  the  seduction  of  his  natural 
daughter,  the  judge  charged  the  jury  that  they  must  consider 
the  female  merely  in  the  character  of  a  servant,  and  award  the 
plaintiff  compensation  for  the  loss  of  service  only.f  In  the 
year  1800,  Lord  Eldon,  then  Chief  Justice  of  the  Common  Pleas, 
in  an  action  tried  before  him,  told  the  jury  that  they  were  to 
look,  not  merely  to  the  loss  of  service,  but  to  the  wounded  fed- 
ings  of  the  party  4  In  1805,  Lord  Ellenborough,  in  a  case  be 
fore  him,  told  the  jury  that  "  damages  might  be  given  for  the 
loss  which  the  father  sustained  by  being  deprived  of  the  society 
and  comfort  of  his  child,  and  by  the  dishonor  which  he  re- 
ceives.'^ And  finally,  the  same  learned  judge  used  this  lan- 
guage in  the  King's  Bench,  on  a  motion  to  set  aside  an  in- 
quisition in  a  case  of  seduction,  on  the  ground  of  excessive 
damages.  He  said,  "  this  proceeding  was  one  sui  generis,  where 
in  estimating  the  damages,  the  parental  feelings  and  the  feel- 
ings of  those  who  stood  in  loco  parentis,  had  always  been  taken 
into  consideration ;  and  although  it  was  difficult  to  conceive  on 
what  legal  principles  the  damages  could  be  extended  ultra  the 
injury  arising  from  the  loss  of  service,  yet  the  practice  was  now 
inveterate,  and  could  not  be  shaken."!"  "  The  action  for  seduc- 
tion," says  the  Supreme  Court  of  New  York,  "  is  peculiar, 
and  would  seem  to  form  an  exception  to  the  rule  that 
actual  damages  only  can  be  recovered  when  the  action  is 
for  loss  of  service  consequential  on  a  direct  injury;    but 

♦  Ingerooll  w.  Jones,  5  Barb.  S.  C.  B.}  661.    Irvin  w.  Dearman,  11  East,  28.    Ed- 
monson vs.  Maohell,  2  T.  K.,  4. 

t  Selwyn's  Nisi  Prias,  5th  Ed.,  1075. 

X  See  note  to  Andrews  v.  Askey,  8  Car.  &  P.,  7 ;  Eng.  C.  L.  B.,  270. 

f  See  same  note. 

|  Irving  w.  Dearman,  11  East,  28. 
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there  the  party  directly  injured  cannot  sustain  an  action, 
and  the  rule  of  damages  has  always  been  considered  as  founded 
upon  special  reasons  only  applicable  to  it."*  In  a  case  brought 
by  the  mother,  in  1837,  Tindal,  Chief  Justice  of  the  English 
Common  Pleas,  directed  the  jury  that  they  might  give  damages 
for  the  distress  and  anxiety  of  the  plaintiff,  f  As  to  the  right 
of  recovery,  however,  the  English  cases  adhere  to  the  original 
idea  on  which  the  action  is  founded.  So,  if  there  is  no  proof 
of  loss  of  service  whatever,  there  can  be  no  relief.^  So, 
although  the  defendant  be  guilty  of  the  seduction,  but  the 
jury  are  of  opinion  that  the  child  is  not  his,  the  plaintiff  cannot 
recover.§  In  other  words,  without  some  damage  to  the  plain- 
tiff or  master,  occasioned  by  the  illness  of  the  female,  and  result- 
ing from  the  illicit  intercourse,  the  plaintiff  is  without  relief. 

In  this  country,  however,  there  seems  to  be  an  inclination 
to  push  the  redress  further.  Thus,  in  North  Carolina,  it  has 
been  held  that  an  action  on  the  case  for  seduction  might  be 
maintained  before  the  delivery,  and  it  was  said  that  the  law 
would  be  the  same  had  there  been  no  pregnancy.)  So  in 
this  country,  the  English  rule  requiring  proof  of  actual  service 
having  been  relaxed,  and  it  is  only  necessary  to  show  that  the 
parent  has  the  legal  right  to  command  the  services  of  the 
child,TT  and  very  slight  evidence  of  loss  of  service  will  suffice.** 
But  the  action  cannot  be  maintained  by  a  step-father,ff  It  is 
also  proper  to  bear  in  mind  in  relation  to  this  action,  that  crim- 
inal connection  may  take  place  without  seduction,  and  that  if 
seduction  be  not  proved,  damages  for  it  should  not  be  given.Ji 

Where  the  jury  were  directed,  or  supposed  they  Were  di- 
rected, that  damages  might  be  given  for  bringing  up  the 
child,  the  fruit  of  the  illicit  connection,  the  Supreme  Court  of 

*  Whitney  vs.  Hitchcock,  4  Denio,  461. 

t  Andrews  vs.  Askey,  8  Car.  &  Payne,  7. 

%  GrinneU  vs.  Wells,  7  Man.  &  Gr.,  1088. 

§  Eager  vs.  Greenwood,  1  Exoh.,  61. 

I  Briggs  vs.  Evans,  5  Iredell,  16.    See,  also,  Hewett  vs.  Prime,  21  Wend.,  79. 

\  Bartley  vs.  Biehtmayer,  4  Comstock,  88,  where  the  cases  are  collected. 

*•  Villepigne  vs.  Shaler,  8  Strobhart,  462. 

ft  Roberts  vs.  Connelly,  14  Ala.,  289.     Lowth  vs.  Denniston,  2  Watts,  474.    In 

both  of  these  cases,  the  case  of  Sargent  vs. ,  5  Cow.,  106,  has  been  denied  to  be 

law  so  far  as  it  admitted  the  right  of  the  plaintiff  to  recover.  See,  also,  in  Indiana, 
Boyd  vs.  Bird,  8  Blackford,  118. 

XX  Hill  vs.  Wilson,  8  Blachford,  128. 
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New  York  granted  a  new  trial,  on  the  ground  that  the  plaintiff, 
the  master,  was  under  "  no  legal  obligation  to  support  and  ed- 
ucate the  child ;  that  he  could  not  be  compelled  to  appropriate 
the  proceeds  of  the  verdict  to  that  purpose;  and  that  the  verdict 
would  not  afford  the  defendant  any  exemption  from  his  liability 
to  provide  for  the  child  when  called  on  in  the  regular  course  of 
the  law."  This,  in  effect,  declares  that  the  damages  are  to  be 
measured  by  strict  legal  rules,  or  at  least  asserts  the  principle 
I  have  above  stated,  that  even  in  cases  of  aggravation,  where 
it  appears  that  the  jury  did  not  intend  to  give  vindictive,  but 
only  compensatory  damages,  and  on  that  point  were  wrongly 
instructed,  such  course  will  be  taken  as  to  restrict  the  compen- 
sation within  legal  limits.* 

So,  also,  it  is  well  settled  that  in  this  action  no  evidence  can 
be  given  as  to  any  promise  of  marriage,  either  with  reference 
to  the  right  of  action  or  measure  of  damages ;  the  remedy  for 
the  breach  of  that  contract  belonging  to  the  female  in  her  own 
name.  Thus,  in  the  King's  Bench,  Lord  Ellenborough  said, 
"  the  daughter  may  be  asked  whether  the  defendant  paid  his 
addresses  in  an  honorable  way ;  further  than  that  you  can  on  no 
account  go."f 

So  in  New  York,  in  such  a  case,  it  has  been  held  incorrect 
to  admit  this  description  of  evidence,  whether  the  judge  in- 
structs the  jury  that  they  may  give  damages  for  the  seduction, 
and  also  for  the  breach  of  the  promise,  or  whether  he  admits 
it  only  to  prove  the  seduction,  but  not  to  enhance  the  dama- 
ges.:): Nor  can  an  offer  to  marry  the  female  be  given  in  evi- 
dence to  mitigate  the  damages.§ 

In  actions  for  criminal  conversation,  it  has  been  held  that 
the  amount  of  reparation  is  in  no  sense  to  be  measured  by  the 
defendant's  property;  and  evidence  that  the  defendant  is  a  man 
of  large  fortune  is  therefore  inadmissible.  But  this  is  not  so  in 
actions  for  breach  of  promise  of  marriage,  where  the  amount  of 
the  defendant's  property  is  material,  as  going  to  show  what  should 


♦  Sargent  w. ,  5  Cow.,  106.    See,  also,  Edmonson  w.  Maehell,  2  T.  B.,  4. 

t  Dodd  w.  Norris,  S  Camp.,  619.    See,  also,  Tollidge  w.  Wade,  8  Wils.,  IS. 

%  Foster  w.  Soofleld,  1  J.  S.,  299.    Clark  «*.  fitch,  2  Wend.,  464.    Gillett  v.  Mead, 

7  Wend.,  198.    See,  also,  Brownell  w.  MoEwen,  6  Denio,  867,  and  Wells  vs.  Padgett, 

8  Barb.  S.  C.  B.,  828. 

$  Ingersoll  vs.  Jones,  5  Barb.  S.  C.  B.,  661. 
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have  been  the  station  of  the  plaintiff  in  society  if  the  promise 
had  not  been  broken.* 

In  the  action  for  enticing  a  servant  from  his  employment, 
the  same  effort  to  limit  the  relief  to  compensatory  damages  has 
been  exhibited.  In  an  early  case  it  was  said  that  the  general 
rale  of  damages  is  the  valne  of  the  servant's  time,  during  the 
period  he  was  in  the  defendant's  employment ;  but  that  in  cases 
of  aggravation,  the  jury  may  give  the  whole  value  of  the  ser- 
vant, f  This,  however,  refers  rather  to  slaves  than  servants.  In 
a  case  of  this  kind  in  Illinois,  for  enticing  a  registered  servant, 
it  was  held  that  the  plaintiff  was  entitled  to  recover  the  value 
of  the  services  lost  up  to  the  time  of  the  commencement  of  the 
suit,  the  reasonable  expenses  necessarily  incurred  in  getting  the 
servant  back  again,  and  damages  for  the  loss  of  time,  trouble 
and  injury  sustained  until  the  commencement  of  the  suit ;  and 
that  if  the  plaintiff  lost  the  entire  service  in  consequence  of 
the  defendant's  act,  then  he  was  entitled  to  the  value  of  the 
term  of  service.^ 

In  an  action  on  the  case  for  enticing  the  plaintiff's  ser- 
vants, who  were  not  hired  by  the  plaintiff  for  a  limited  or 
constant  period,  but  worked  by  the  piece,  by  inviting  them  to 
dinner,  and  inducing  them  to  sign  an  agreement  not  to  work 
for  him ;  it  being  proved  that  the  plaintiff,  a  piano-forte  maker, 
realized  about  £800  per  annum  by  the  sale  of  his  instruments, 
the  jury  found  a  verdict  for  £1,600.  The  plaintiff  was  nearly, 
if  not  absolutely  ruined.  On  a  motion  for  a  new  trial,  it  was 
insisted,  that,  as  the  men  worked  by  the  piece,  each  of  them 
was  justified  in  leaving  the  plaintiff  when  he  had  completed 
the  work  in  hand ;  and  that  in  point  of  fact,  the  plaintiff  could 
only  be  entitled  to  recover  damages  for  the  half-day  for  which 
his  workmen  accepted  the  defendant's  invitation.  The  court 
refused  to  interfere,  on  the  ground  that  the  damages  were  exces- 
sive ;  and  Richardson,  J.,  said,  "  The  measure  of  damages  he 
is  entitled  to  receive  from  the  defendant  is  not  necessarily  to 
be  confined  to  the  servants  he  might  have  in  his  employ  at  the 
time  they  were  so  enticed,  or  for  that  part  of  the  day  on  which 
they  absented  themselves  from  his  service,  but  he  is  entitled 


♦  James  w.  Beddington,  6  Cor.  A  P.,  589. 
t  Dubois  v.  Allen,  Anthon's  N.  P.,  94. 
X  Hays  vs.  Borden,  1  Gilnum,  46. 
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to  recover  damages  for  the  loss  he  sustained  by  their  leaving 
him  at  that  critical  period."* 

So,  again,  in  trespass  for  taking  the  plaintiff's  goods  in  exe- 
cution under  a  warrant  of  attorney  and  judgment,  which  were 
afterwards  set  aside  as  illegal,  it  has  been  recently  held  in  the 
English  Queen's  Bench  that  the  plaintiff  cannot  claim  as  part 
of  the  damage,  his  costs  incurred  in  vacating  the  warrant  of 
attorney  and  judgment ;  Lord  Denman  saying,  "  the  plaintiff 
might  have  recovered  these  costs  in  a  proper  form  of  proceed- 
ing, but  be  cannot  sue  the  defendant  for  a  trespass  per  quod 
he  was  put  to  expense  in  removing  the  cause  of  the  treepa6s."f 

There  is  a  class  of  cases  nearly  connected  with  these,  in 
which  I  do  not  find  that  any  rule  has  been  declared  distinctly; 
it  is  where  the  parent  sues  for  personal  injury  to  the  child,  with- 
out actual  malice  or  other  aggravating  circumstances,  as  for 
instance,  an  action  against  a  railroad  or  steamboat,  for  collision 
or  explosion.  Here  it  may,  perhaps,  be  said,  on  one  hand,  that 
injury  to  the  person  resulting  from  negligence,  is  a  good  ground 
to  infer  malice ;  but,  on  the  other,  the  action  is  based  on  the 
loss  of  service  alone,  and  the  question  is,  what  has  the  plaintiff 
lost  in  the  services  of  the  servant.  And  the  analogy  of  the  ac- 
tion for  seduction  does  not  appear  to  hold  good ;  because  there 
is  no  pretence  of  intention  to  injure,  and  no  interest  of  public 
morals  to  vindicate.  The  question  is  embarrassing,  and  I  can- 
not but  believe  that  the  embarrassment  results  from  placing  the 
claim  on  a  false  basis,  i.  &,  the  loss  of  service. 

"We  have  had  occasion,  in  regard  to  actions  on  contract,  to 
discuss  the  subject  of  Recoupment  and  Setoff.  The  doctrine 
of  mitigation,  to  which  we  have  already  incidentally  referred, 
is  of  an,  analogous  character  in  regard  fo  actions  of  tort. 

The  general  rule  is  that  any  thing  which  is  a  complete  an- 
swer to  the  action  must  be  pleaded  either  in  bar  or  in  justifica- 
tion ;  but  it  is  also  well  settled  in  many  cases  that  matters 
which  go  to  the  quantum  of  damages  merely,  to  palliate  the 
character  of  the  offense,  or  to  mitigate  the  amount  which  the 
jury  may  award,  may  be  given  in  evidence  under  the  general 
issue. 

One  of  the  simplest  forms  of  mitigatory  evidence  comes 

*  Guntcr  vt.  Astor,  4  Moore,  12. 

t  Holloway  «••  Tamer,  6  Q.  B.  B.,  928. 
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under  the  head  of  provocation.  "  In  actions  for  personal  wrongs 
and  injuries,"  says  Lord  Abinger,*  at  nisi  prius,  "  a  defendant 
who  does  not  deny  that  the  verdict  must  pass  against  him,  may 
give  evidence  to  show  that  the  plaintiff  in  some  degree  brought 
the  thing  upon  himself.99 

So  in  an  action  for  libel,  the  defendant  may  give  in  evidence 
other  libels  recently  published  before  by  the  plaintiff  of  the  de- 
fendant^ So  in  an  action  for  assault  and  battery,  a  libel  pub- 
lished by  the  plaintiff  on  the  defendant,  may  be  given  in  evi- 
dence in  mitigation  of  damages,  even  though  it  be  at  the  time 
the  subject  of  a  cross  action ;  but  that  being  so,  the  defendant 
ought  not  to  derive  much  advantage  from  it  in  mitigating  the 

damages.^ 

So  in  an  action  of  criminal  conversation,  which  is  founded 

on  the  loss  of  Hie  comfort,  fellowship,  and  assistance  of  the  wife, 
it  is  competent  to  show,  in  mitigation  of  damages,  that  the 
plaintiff's  wife  was  an  actress ;  that  he  concealed  his  marriage 
from  his  wife's  mother,  and  very  seldom  saw  his  wife,  but  suf- 
fered his  wife  to  remain  living  with  her  mother  as  if  she  were 
a  single  woman,  and  allowed  her  to  continue  her  theatrical 
performances  in  hear  maiden  name.§ 

As  to  mitigation  in  trespass,  it  has  been  held  in  the  State 
of  Pennsylvania,  that  in  an  action  for  pulling  down  a  building, 
evidence  that  the  building  was  peaceably  taken  down,  and 
its  materials  preserved  in  conformity  with  the  directions  of 
the  commissioners  of  the  township,  during  a  period  of  great 
public  excitement  and  disorder,  with  a  view  of  saving  the 
neighborhood  from  threatened  violence,  is  admissible  in  miti- 
gation of  damages. 

But  in  such  action,  evidence  that  the  commissioners  had  by 
law  the  power  to  abate  and  remove  nuisances,  and  that  a  grand 
jury,  after  instructions  by  a  competent  court,  presented  the 
building  as  a  public  nuisance  and  recommended  its  abatement, 
is  not  admissible  in  mitigation  of  damages.) 

The  general  rule  in  regard  to  personal  property  is  that  its 


*  Fraaer  w.  Berkely,  7  Cut.  &  Payne,  621. 

f  Watt*  V8.  Fraser,  7  Can*.  &  Payne,  869. 

X  Fraser  w.  Berkely,  7  Carr.  &  Payno,  621. 

$  Calcraft  vs.  Earl  of  Harborough,  4  Carr.  &  Payne,  490. 

|  Reed  t*.  Bias,  8  Watts  &  Serg.,  189. 
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return  is  no  bar  to  an  action,  but  is  admissible  in  mitigation 
of  damages.*  And  such  we  have  already  seen  to  be  the  law 
in  regard  to  the  action  of  trover. f  For  the  same  reason  as  in 
that  action,  therefore,  if  the  property  has  been  returned  without 
injury  to  the  plaintiff  before  action  brought,  he  can  only  recover 
nominal  damages;  and  if  special  damage  intermediate  the 
trespass  and  the  return  is  demanded,  it  would  seem  that  it 
should  be  specially  alleged.}:  So  in  Massachusetts,  where  the 
plaintiff,  before  suit,  demanded  the  goods,  $nd  the  defendant 
promised  to  return  them,  but  they  were  attached  on  a  writ 
against  the  plaintiff  while  the  defendant  was  preparing  to  re- 
turn them,  the  measure  of  damages  has  been  held  to  be  the 
same  that  it  would  have  been  if  the  defendant  had  returned 
the  goods.§  So,  on  the  same  principle,  it  has  been  held  in  the 
same  State,  that  the  defendant  may  prove  in  mitigation,  that 
the  goods  did  not  belong  to  the  plaintiff,  and  that  they  have 
gone  to  the  use  of  the  true  owner.) 

I  think  that  the  principle  of  these  decisions  has  been  carried 
quite  far  enough.  It  is  of  importance  to  draw  the  line  between 
good  and  bad  faith :  where  the  party  acts  with  pure  motives, 
and  endeavors  as  soon  as  possible  to  repair  his  mistake,  it  may 
be  very  proper  to  construe  his  conduct  favorably ;  but  it  will 
not  do  to  permit  acts  of  willful  or  wanton  trespass  to  be  excused 
by  the  defense  of  outstanding  titles  in  third  persons.  It  would 
lead  directly  to  that  reckless  interference  with  the  property  of 
others  which  the  law  always  sedulously  seeks  to  prevent.  This 
distinction  is  well  laid  down  in  a  case  in  New  York,  where  it 
was  held  that  where  property  tortiously  taken  by  one  person  from 
the  possession  of  another,  is  subsequently  levied  upon,  whilst  in 
the  hands  of  the  tort  feazor,  by  a  third  person,  under  a  warrant 
of  distress  for  rent  due  by  the  owner,  such  last  taking  may  be 
shown  in  mitigation  o(  damages  in  an  action  by  the  owner 
against  the  tort  feazor,  if  the  latter  took  the  property  under  an 


*  6  Bac.  Abr.,  628 ;  Vosborgh  vs.  Welch,  11  J.  R.,  175 ;  Gibbs  w.  Chase,  10  Mass., 
125 ;  Hammer  w.  Wilsey,  17  Wend.,  91. 
t  Supra,  492,  and  oases  there  cited. 
t  Moon  vs.  Raphael,  2  Bing.  N.  C,  810. 
§  Kaley  vs.  Shed,  10  Met.,  817. 
|  Squire  vs.  Ilollenbach,  9  Pick.,  551.    City  of  Lowell  w.  Parker,  10  Met.,  809. 


MITIGATION.  549 

honest  belief  that  he  had  a  tide  to  &,  and  not  for  the  purpose 
of  subjecting  it  to  the  landlord's  warrant* 

And  so  in  Pennsylvania,  it  has  been  held  that  a  sheriff  who 
has  wrongfully  levied  on  and  sold  the  goods  of  the  plaintiff 
will  not  be  permitted  to  give  in  evidence,  in  mitigation  of  dam- 
ages, that  he  has  voluntarily  applied  part  of  the  proceeds  of  the 
sale  to  the  payment  of  a  debt  of  the  plaintiff,  the  court  saying, 
"  It  is  the  naked  case  of  a  voluntary  payment  ont  of  the  pro- 
ceeds of  a  debtor's  property,  wrongfully  converted,  but  not  at 
the  debtor's  special  instance  and  request.  Every  one  has  a 
right  to  adjust  his  own  liabilities,  and  no  one  has  a  right  to 
make  another  his  debtor  by  interference  with  his  affairs."f 

Where  the  goods  taken  are  inclosed  in  boxes,  the  mere 
opening  of  the  boxes  subsequently  by  the  owner,  to  enable  a 
witness  to  appraise  the  value  of  the  goods,  is  not  such  a  re- 
sumption of  the  property  as  will  justify  a  mitigation  of  dam- 
ages.J 

The  character  of  the  property  may  be  such  that  the  law 
will  not  give  it  any  protection  at  all,  or  at  best  a  partial  one. 
In  an  action  of  trespass  for  cutting  and  destroying  a  picture,  it 
appeared  that  it  was  a  valuable  painting,  but  it  also  appeared 
that  it  was  a  gross  libel  on  the  defendant's  sister ;  and  Lord 
Ellenborough  told  the  jury  that  they  must  only  award  the  value 
of  the  canvas  and  paint  which  formed  its  component  parts.§ 

So,  where  trespass  was  brought  against  officers  of  the  cus- 
toms for  taking  a  portfolio  and  drawings,  it  has  been  held  by 
the  King's  Bench,  that  the  defendant  may  justify  by  showing 
that  the  port-folio  contained  drawings  liable  to  seizure  for  non- 
payment of  duty,  which  the  plaintiff  was  in  the  act  of  carrying 
ashore  out  of  a  foreign  packet.  The  jury  found  one  farthing 
damages.  On  this  the  plaintiffs  were  non-suited,  and  the  court 
refused  liberty  to  enter  a  verdict  for  the  amount  found.] 

We  have  already  partially  discussed  the  action  for  mali- 
cious prosecution.^"  Where  partners  sue  for  torts  committed 
on  them  as  a  firm,  as  in  cases  of  libel  or  malicious  prosecution, 

*  Higgins  m.  Whitney,  84  Wend.,  879.    Otis  vs.  Jones,  21  Wend.,  894. 
t  MoMichael  «*.  Mason,  18  Penn.  State  B.,  214 ;  and,  Dallam  «t.  Fitlam,  6  W. 
&  S.,  288. 

X  Connah  vs.  Hale,  28  Wend.,  462. 

S  Du  Boat  vs.  Beresford,  2  Camp.,  510.    See,  also,  Davis  vs.  Nest,  6  Car.  &  P.,  167. 

|  De  Gondouin  «*.  Lewis,  %0  Adol.  &  Ellis,  117. 

H  Sapra,  96. 
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it  is  well  settled  that  no  damages  eau  be  given  for  any  injury 
to  the  private  feelings  of  the  plaintiffs.  The  act  complained  of 
must  affect  the  joint  business  or  trade  of  the  copartnership.* 
And  in  Alabama,  it  has  been  decided  that  in  an  action  for 
wrongfully  and  vexatiously  suing  out  an  attachment  auxiliary 
to  the  main  suit,  to  enable  the  plaintiff  to  obtain  a  lien  on  pro- 
perty for  the  satisfaction  of  whatever  judgment  he  might  re- 
cover, the  costs  incurred  in  defending  the  original  suit  consti- 
tute no  part  of  the  plaintiff's  damages  ;f  but  the  counsel  fees 
in  the  suit  may  be  proven  and  considered  by  the  jury 4  ^d 
in  this  action  evidence  of  the  plaintiff's  profits,  alleged  to  be  lost 
by  injury  to  his  credit,  has  been  admitted,  not  as  a  measure  of 
damages  but  as  an  ingredient  in  the  cause,  or  to  guide  the  dis- 
cretion of  the  jury.§ 

In  the  same  State,  on  the  issuing  of  an  attachment,  the  plain- 
tiff gives  bond  to  pay  the  defendant  u  such  damages  as  he  may 
sustain  by  the  wrongful  or  vexatious  suing  out  of  the  attachment" 
On  these  bonds  it  has  been  held  that  if  the  attachment  be 
wrongfully  sued  out,  only  the  actual  damage  can  be  recovered ; 
but  if  both  wrongfully  and  maliciously,  then  the  party  may  have 
vindictive  damages.! 

Akin  to  malicious  prosecutions,  though  not  identical  with 
them,  are  unauthorized  suits  brought  in  the  name  of  a  party 
without  his  direction  or  consent.  The  action  is  in  this  case  a 
groundless  proceeding,  irrespective  of  any  merits  it  might  have 
had  if  legitimately  brought.  The  person  so  acting  without 
authority,  is  liable  to  make  good  the  damage  sustained ;  and  it 
has  been  said  that  though  the  person  in  whose  name  it  is 
brought  would  have  had  a  right  to  maintain  it,  this  circumstance 
will  afford  no  reason  for  reducing  the  damages.^ 

We  turn  now  to  other  trespasses.  It  appears  that  at 
common  law,  and  independently  of  statutory  provision,  the  death 
of  a  human  being  is  not  the  ground  of  an  action  for  damages. 
In  a  case  where  a  plaintiff  brought  an  action  against  the  pro- 

*  Haythorn  vs.  Lawson,  8  Car.  &  P.,  196.  See  an  elaborate  and  able  exposition  of 
this  subject  by  the  Supreme  Court  of  Alabama,  in  Donnell  vt.  Jones,  18  Alaba.,  N.  S^ 
490,  509.    See  this  last  case  again,  17  Ala.,  668. 

t  White  v$.  Wyley,  17  Ala.,  167. 

X  Marshall  «t.  Betner,  17  Ala.,  888. 

$  Donnell  vs.  Jones,  17  Ala.,  688. 

|  Sharpe  vs.  Hunter,  16  Ala.,  765. 

T  Foster  vt.  Bow,  29  Maine,  442. 
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prietors  of  a  stage-coach  for  negligent  driving,  by  which  his 
wife  was  killed,.  Lord  EUenborough  said  that,  "  in  a  civil  court, 
the  death  of  a  human  being  cannot  be  complained  of  as  an  in- 
jury."* And  so  it  has  been  held  in  Massachusetts,  in  a  case 
where  a  widow  sued  a  railroad  company  for  negligence,  by 
which  her  husband  had  been  killed.f 

la  New  York,  in  an  action  on  the  case  J  for  negligently  run- 
ning over  and  killing  the  plaintiff 's  son,  a  lad  of  ten  years  of 
age,  the  judge  charged  that  the  plaintiff  was  entitled  to  recover 
such  sum  by  way  of  damages  aB  they  should  be  of  opinion  the 
services  of  the  child  would  have  been  worth  until  he  became 
twenty-one  years  of  age.  The  case  was  carried  up,  but  no 
question  seems  to  have  been  distinctly  made  as  to  the  correct- 
ness of  this  direction.  And  in  a  subsequent  case  in  the  same 
State,  where  the  plaintiff 's  infant  child  died  within  an  hour  and 
a  half  after  the  injury,  Bronson,  J.,  delivering  the  opinion  of 
the  Court  of  Appeals,  said,  "  I  have  a  strong  impression  that 
the  father  could  recover  nothing  on  account  of  the  injury  to  the 
child  beyond  the  physician's  bill  and  funeral  expenses ;"  but 
the  point  was  not  decided.§ 

The  remissness  of  the  common  law  in  this  respect  has  been 
cured  by  various  statutes.  In  England,  the  9  and  10  Vict.,  c. 
93,  provides  that  whenever  the  death  of  a  person  shall  be  caused 
by  a  wrongful  act,  and  which  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action,  the  party 
offending  shall  be  liable  notwithstanding  the  death.  So  in 
Massachusetts,)  if  the  life  of  any  passenger  is  lost  by  the  negli- 
gence, &c,  of  the  proprietors  of  a  railroad,  <fcc.,  or  of  their 
servants,  the  proprietors  shall  be  liable  to  a  fine  not  exceeding 
five  thousand  dollars  nor  less  than  five  hundred  dollars,  to  be 
recovered  by  indictment  for  the  benefit  of  the  widow  and  heirs. 

And  in  New  York  a  statute^"  provides,  that  whenever  the 
death  of  any  person  shall  be  caused  by  any  wrongful  act  or 
neglect,  the  party  who  would  have  been  liable  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for  damages,  notwith- 

♦  Baker  vs.  Bolton,  1  Camp.,  498. 

f  Carey  and  wife  «t .  Berkshire  B.  B.  Co.,  1  Cashing,  475. 

X  Ford  w.  Monroe,  20  Wend.,  210. 

§  Park  w.  Mayor  of  N.  T.,  8  Comstock,  489. 

I  Stat,  of  1840,  0.  80. 

IT  Passed  18th  Dec'r,  1847.    Laws  of  1847,  Ch.  450. 
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standing  the  death  of  the  party  injured,  and  although  the  act 
be  felonious.  This  statute  is  taken  from  the  English  statute* 
above  cited,  commonly  known  as  Lord  Campbell's  act ;  and  the 
second  section  provides  that  the  action  is  to  be  brought  by  the 
personal  representatives  of  the  deceased,  and  "  that  in  every 
such  action  the  jury  may  give  such  damages  as  they  shall  deem 
fair  and  just  with  reference  to  the  pecuniary  injury  resulting 
from  such  death,  to  the  wife  and  next  of  kin  of  such  deceased 
person."  I  suppose  that  under  this  act  the  jury  are  not  in- 
tended to  give  vindictive  or  exemplary  damages.  But  the 
language  leaves  the  subject  largely  in  their  power.f 

In  England  it  has  been  held,  that  the  rule  of  the  common 
law  is  applicable  to  this  statute ;  that  the  action  is  to  be  treated 
as  if  the  injured  party  had  brought  it ;  and  that  if  his  negligence 
contributed  to  the  disaster  the  plaintiff  cannot  recover 4 

In  regard  to  personal  trespasses  generally,  they  are  so  fre- 
quently accompanied  by  circumstances  of  aggravation  that  the 
question  of  strict  compensation  is  rarely  raised.  But  even  in 
this  class  of  cases  we  find  the  same  effort  to  restrict  the  relief 
within  legal  limits. 

So  in  New  York,  it  has  been  held  that  evidence  of  the  value 
of  the  services  of  an  attorney,  in  getting  rid  of  an  illegal  arrest, 
is  not  admissible  in  an  action  of  false  imprisonment  brought  for 
such  arrest,  where  such  expenses  are  not  specially  laid  in  the 
declaration ;  expenses  thus  incurred  not  being  the  legal  and 
natural  consequences  of  the  act  complained  of.§  And  an  action 
of  trespass  being  brought  for  false  imprisonment,  and  a  plea 
that  the  defendant  had  committed  a  felony  being  put  in ;  it 
was  held  not  to  be  a  misdirection,  that  the  judge  told  the  jury 
that  the  putting  of  such  a  plea  on  the  record  was  a  persisting 
in  the  charge  contained  in  it,  and  was  to  be  taken  into  account 
by  them  in  estimating  the  damages.] 

In  an  action  of  false  imprisonment,  the  defendant  had  given 
the  plaintiff  into  custody  on  a  charge  of  felony.  The  magistrate 
heard  the  charge  and  remanded  the  prisoner.    It  subsequently 

♦  9  &  10  Vict.,  cap.  98. 

t  See  Smith,  Adm'x,  «§.  London  &  N.  W.  B.  Co.,  Code  Reporter  for  Sept.,  1848, 
82,  in  English  Exchequer. 

X  Tucker  vs.  Chaplin,  2  Car.  &  Kir,  780. 

$  Strang  vs.  Whitehead,  12  Wend.,  64. 

I  Warwick  vs.  Foulkes,  12  Xees.  &  WeU.,  (07. 
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appearing  that  the  charge  had*  been  made  under  a  mistake,  the 
plaintiff  was  released.  The  declaration  charged  the  first  ar- 
rest and  the  remand  as  distinct  acts  of  trespass,  and  damages 
were  given  for  both,  although  the  latter  was  the  act  of  the  mag- 
istrate, on  the  ground  that  the  wrongdoer  was  responsible  for 
it  as  the  consequence  of  his  wrongful  act ;  but  it  was  held  erro- 
neous, and  a  new  trial  was  granted  on  the  ground  that  the  de- 
fendant was  not  responsible  for  the  act  of  the  magistrate.* 

Where  the  butler  of  a  London  club  brought  his  action 
against  an  architect,  employed  to  do  repairs  on  the  club-house, 
and  his  agents,  and  averred  that  they  put  in  gas  so  negligently 
that  it  exploded,  and  crippled  the  plaintiff  for  life,  and  he  was 
discharged  for  incapacity  to  do  the  duties  of  his  place,  it  was 
insisted  for  the  plaintiff  that  the  measure  of  damages  was  the 
amount  of  money  which  would  be  required  to  purchase  an  an- 
nuity for  the  plaintiff  adequate  to  the  sum  which  he  was  re- 
ceiving from  the  club ;  but  Lord  Abinger  ruled  otherwise ;  and 
after  commenting  on  the  fact  that  neither  party  was  in  actual 
fault,  said,  "  If  it  be  asked  that  the  jury  are  to  give  damages 
equal  to  an  annuity,  it  may  be  demanded,  what  right  has  the 
plaintiff  to  calculate  that  he  would  have  continued  in  office  to 
the  end  of  his  life.  I  think  it  would  be  absurd  to  make  the 
value  of  the  annuity  the  measure  of  damages"! 

We  have  already  discussed  the  question,  whether  even  in 
actions  on  the  case  for  negligence,  counsel  fees  can  be  estimated 
in  the  damages.}: 

In  trespass  for  assault  on  the  child  or  servant  of  plaintiff,  the 
ground  of  action  being  the  loss  of  service,  the  measure  of  dam- 
ages is  the  actual  loss  which  the  plaintiff  has  sustained,  and  if 
illness  follows  the  expenses  attending  such  illness,  but  exempla- 
ry damages  cannot  be  recovered.  These  last  are  only  given 
to  the  injured  child  or  servant,  if  he  brings  his  action  in  his  own 
name.§   This  has  been  recently  so  held  in  New  York,  in  regard 


*  Lock  w.  Ashton,  12  Q.  B.  R.,  871. 

t  Rapson  «*.  Cubitt,  1  Car.  &  Marsh,  64.  I  find  an  analogous  case  to  this  in  the 
Scotch  books.  In  Lever  vt.  Torry,  action  for  defamation,  in  consequence  of  which 
the  plaintiff  was  removed  from  his  office,  which  was  one  dependent  on  the  will  of  his 
superiors,  it  was  held  that  the  jury  must  take  into  consideration  both  the  nature  and 
tenure  of  the  office,  and  not  give  the  value  of  an  annuity  certain.    1  Murray,  850,  894« 

%  Lincoln  vt.  Saratoga  and  Sch'y  R.  R.,  28  Wend.,  426;  supra,  98  and  101. 

$  Whitney  vt.  Hitchcock,  4  Denio,  461. 
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to  an  assault,  and  on  technical  reasoning  appears  just ;  but  if 
this  doctrine  be  applied  to  cases  of  seduction,  the  remedy  for 
that  outrage,  already  but  too  imperfect,  will  be  deprived  of  the 
only  efficiency  it  possesses.  Nor  is  it  improper  in  this  conneo* 
tion  to  call  attention  again  to  the  great  incongruity  and  injustice 
resulting  from  the  adoption  of  technical  forms  of  action,  and 
which  in  fact  make  legal  rights  depend  on  mere  legal  techni- 
calities. The  Supreme  Court  of  New  York  appear  to  have 
been  pressed  by  this  difficulty  in  the  case  in  question ;  for  they 
say,  in  language  already  cited,  "The  action  for  seduction  is  pecu- 
liar, and  would  seem  to  form  an  exception  to  the  rule  that  actual 
damages  only  can  be  recovered  when  the  action  is  for  loss  of  ser* 
vice  consequential  upon  a  direct  injury ;  but  there  the  party  di* 
rectly  injured  cannot  sustain  an  action,  and  the  rule  of  damages 
has  always  been  considered  as  founded  on  special  reasons  only 
applicable  to  that  case."  It  has  been  intimated  that  neither  in 
actions  of  this  description,  nor  for  frauds,  can  damages  be  al- 
lowed for  inj  ury  to  feelings  or  reputation  *  In  an  action  brought 
by  a  father  for  an  assault  on  a  &on,<p&r  quod  servitium  amisii^ 
the  judge  who  tried  the  cause  having  charged  that  the  jury  in 
making  up  their  verdict,  might  take  into  account  the  feelings 
of  the  parent,  a  new  trial  was  ordered,  on  the  ground  that  the 
suit  being  for  loss  of  service,  and  the  child  also  having  a  right 
of  action  against  the  defendant,  the  direction  was  wrong.  But 
in  cases  proper  for  exemplary  damages,  I  suppose  no  such  line 
as  this  can  practically  be  drawn. 

In  Massachusetts,  it  has  been  held  that  under  the  provisions 
of  their  statute,f  by  which  towns  are  made  liable  for  injuries 
sustained  by  not  keeping  roads  or  bridges  in  repair,  no  damage 
can  be  given  for  fright  or  mental  suffering  resulting  from  mere 
risk  or  peril ;  but  where  an  actual  injury  has  been  sustained* 
however  small,  attended  by  mental  suffering,  the  jury  can  take 
that  mental  suffering  into  their  estimate.^  It  is  evident  that 
the  inquiry  here  becomes  of  a  very  metaphysical  character. 

In  Virginia,  the  action  in  use  for  the  recovery  of  the  free- 
dom of  persons  alleged  to  be  slaves,  is  trespass  vi  et  armis,  for 
assault  and  battery,  and  false  imprisonment.    But  the  object  is 

*  Richards  w.  Farnham,  18  Piok.,  451. 

t  Rev.  Stak,  e.  26,  g  22. 

%  Canning  m.  Wiliiamstown,  1  Cashing,  451. 
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simply  to  remove  the  claimant  from  the  status  of  slavery  to 
that  of  freedom.  The  form  is  fictitious,  and  the  damages  nomi- 
nal ;  nor  can  the  persons  so  held  recover  the  profits  of  their  la- 
bor for  the  time  that  they  werg  illegally  held  in  slavery,  even 
though  it  was  done  with  a  full  knowledge  of  their  right  to  be 
free,  and  although  the  suit  was  protracted  on  frivolous  pretexts.* 
In  Louisiana,  one  held  in  slavery  by  a  person  who  purchased 
him  in  good  faith,  believing  him  to  be  a  slave,  may  recover 
against  the  latter  wages  for  the  time  of  his  confinement  in  jail 
during  the  suit  for  freedom,  with  a  fair  allowance  in  addition 
as  damages  for  the  imprisonment,  but  no  damages  or  wages 
will  be  allowed  for  any  period  anterior  to  the  institution  of  the 
suitf 

As  to  mitigation  in  actions  for  personal  trespass,  it  has  been 
held  in  Pennsylvania,  that  in  trespass  against  a  constable  for 
arresting  and  imprisoning  the  plaintiff  on  suspicion  of  a  felony, 
the  )>ad  character  of  the  plaintiff  cannot  be  given  in  evidence 
in  mitigation  of  damages4 

In  an  action  of  assault  and  battery,  the  defendant  cannot 
give  in  evidence  the  general  bad  character  of  the  plaintiff,  but 
he  may  show  the  conduct,  and  even  character,  of  the  plaintiff, 
when  they  form  the  provocation  and  inducement  to  the  partic- 
ular trespass.§  The  defendant  cannot  give  in  evidence,  in  mit- 
igation of  damages,  the  acts  or  declarations  of  the  plaintiff  at 
a  different  time,  or  any  antecedent  facts  which  are  not  fairly 
to  be  considered  as  part  of  one  and  the  same  transaction,  though 
they  may  have  been  ever  so  irritating  or  provoking.] 

The  provocation,  to  entitle  it  to  be  given  in  evidence  in 
mitigation  of  damages,  must  be  so  recent  and  immediate  as  to 
induce  a  presumption  that  the  violence  done  was  committed 
under  the  immediate  influence  of  the  feelings  and  passions  ex- 
cited by  it. 

An  admission  by  the  counsel  for  the  plaintiff  at  the  trial  of 
an  action  of  trespass,  that  the  defendant  acted  without  malice, 
precludes  the  plaintiff  from  claiming  vindictive  damages,  and 


*  Peter  «t.  Hargrave,  5  Grattan,  13. 

t  Coby  m.  Kock,  8  La.  Ann.  B.,  489. 

X  Russell  vs.  Shuster,  6  Watts.  &  Serg.,  808. 

§  Rhodes  vs.  Bunch,  8  McCord,  66.    McKenzie  vs.  Allen,  8  Strobhart,  646* 

|  Lee  w.  Woolsey,  19  J.  R.,  819. 
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therefore  evidence  on  the  part  of  the  defendant,  in  the  nature  of 
a  justification,  is  inadmissible  by  way  of  mitigation.*  It  is 
proper  here  to  notice  the  rule,  that  one  of  several  joint  tres- 
passers who  is  compelled  to  pay  damages  cannot  compel  his 
co-trespassers  to  contribute^ 

The  power  of  the  court  over  the  measure  of  relief  is  con- 
stantly exercised,  even  in  cases  of  fraud.  This  is  invariably  so 
as  to  remote  and  consequential  damages.  The  rules  in  this  re- 
spect we  have  already  considered,  and  they  are  uniformly  ap- 
plied in  cases  of  fraud  as  well  as  all  others.  So,  in  a  case  in 
England,  where  the  defendant  was  sued  for  false  representations 
in  regard  to  the  credit  of  his  son,  where  it  appeared  that  the 
plaintiffs  had  trusted  the  son  for  a  length  of  time,  and  to  an 
amount  which  might  be  considered  ill-judged  and  excessive, 
even  if  the  representations  had  been  true.  Tindal,  C.  J., 
charged  the  jury :  "  As  to  the  damages,  the  verdict  must  be 
for  such  damage  as  is  justly  and  immediately  referable  to  the 
falsehood  of  the  statement.  The  goods  first  purchased  have 
been  paid  for,  but  six  hundred  pounds'  worth  since  have  not, 
and  the  son  was  made  a  bankrupt  by  the  plaintiff  in  the 
month  of  October.  Ton  must  say  how  much  of  this  is  justly 
and  immediately  referrible  to  the  false  statement.  That  is  a 
problem  which  you  must  solve  for  yourselves.  I  will  only 
make  an  observation,  and  that  is  if  they  give  the  son  an  indis- 
creet and  ill-judging  verdict,  they  cannot  in  fairness  call  on  the 
father  to  be  answerable  for  the  loss  occasioned  by  it.";):  The 
language  of  the  eminent  judge  is  particularly  deserving  of  no- 
tice ;  for  if,  in  cases  of  this  kind,  the  principles  that  exclude 
remote  damages  are  not  adhered  to,  the  whole  subject  of  re- 
muneration would  be  in  the  hands  of  the  jury.  So,  where§ 
case  was  brought  for  fraud  and  deceit  in  the  sale  of  a  vessel, 
which  was  represented  to  be  British,  whereas  in  fact  she  was 
Spanish,  Story,  J.,  before  whom  the  cause  was  tried,  held  the 
rule  of  damages  to  be  the  difference  between  the  value  of  the 
vessel  if  she  had  been  what  6he  was  represented  to  be  and  her 
actual  value,  together  with  such  part  of  the  costs  of  repairs  laid 


*  Hoyt  vs.  Gelston,  18  J.  B.,  141 ;  S.  C.  in  error,  ib.,  661. 

+  Acheaon  w.  Miller,  18  Ohio,  1. 

X  Corbett  vs.  Brown,  5  Car.  &  P.,  868. 

%  Sherwood  vs.  Sutton,  5  Mason,  1. 
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out  on  her,  on  faith  of  the  false  representations,  as  the  jury 
should  see  fit  to  allow.    He  said : 

u  The  true  rule  of  damages  in  cases  of  this  nature  is,  to  allow  the  differ- 
ence between  the  value  of  the  vessel,  if  her  real  character  had  been  known, 
and  the  price  at  which  she  was  bought,  under  the  faith  of  her  being  a  vessel 
entitled  bona  fide  to  the  privileges  and  benefits  of  such  a  British  character. 
To  this  extent  at  least,  he  has  sustained  a  loss.  Now  it  is  in  proof,  that  as  a 
Spanish  vessel,  at  the  time  of  the  purchase,  she  was  not  worth  more  than  500 
dollars,  that  is,  than  the  value  of  her  materials  if  she  were  broken  up.  As  a 
British  vessel  she  was  worth  1500  dollars,  and  on  the  faith  of  the  representation 
made  of  her  possessing  such  character,  the  plaintiff  gave  that  sum  for  her. 
The  difference  between  these  sums  is  a  loss  actually  sustained  by  the  plaintiff; 
for  he  had  paid  1000  dollars  more  for  the  vessel  than  she  was  worth,  and  that 
upon  a  false  representation  of  the  defendant.  But  it  further  appears)  that  upon 
the  faith  of  this  representation  the  plaintiff  went  on  and  expended  about  1900 
dollars  in  repairs ;  and  I  am  of  opinion  that  of  this  sum  the  jury  are  at  liberty 
to  allow  the  plaintiff  such  portion  as  they  deem  reasonable,  to  remunerate  any 
loss  for  which  the  plaintiff  has  not  received  any  indemnity  or  compensation  by 
the  subsequent  earnings  of  the  ship  or  otherwise ;  for  the  loss  was  a  direct 
consequence  of  the  fraudulent  representation." 

And  it  has  been  held  in  Massachusetts,  in  an  action  on  the 
case,  where  the  defendant  being  part  owner  of  a  vessel,  by 
fraudulent  representations  persuaded  the  ttorney  of  the  plain- 
tiff, during  his  absence,  to  sell  him  the  vessel  at  a  less  price 
than  its  value,  and  afterward  himself  sold  it  for  a  greater  price, 
that  if  the  latter  sale  was  an  actual  sale,  the  sum  realized  at  it 
would  be  the  proper  measure  of  damages  ;  "  because  it  would 
be  unjust  to  permit  the  fraudulent  party  to  retain  the  fruits  of 
his  fraud,"  and  because  the  plaintiff,  if  not  deceived,  might 
have  obtained  the  larger  sum ;  but  the  court  allowed  the  de- 
fendants to  show  that  the  price  which  they  paid  was  the  true 
and  full  value  of  the  plaintiff's  share,  both  in  order  to  disprove 
the  fraud,  and  as  proper  for  the  consideration  of  the  jury  on 
the  question  of  damages.* 

So  in  Connecticut,  in  an  action  against  the  vendor  of  a  horse 
for  false  representations,  the  plaintiff  cannot  recover  the  ex- 
penses of  keeping,  previous  to  an  offer  to  return  the  horse.f 

*  Matthews  vs.  Bliss,  22  Pick.,  48.  This  decision  would  appear  to  assume  that 
the  object  of  the  jury  was  merely  to  give  compensatory  damages,  because,  as  we  have 
already  said,  fraud  is  frequently  a  case  for  vindictive  or  exemplary  damages ;  unless, 
perhaps,  in  Massachusetts. 

t  West  «t.  Anderson,  9  Conn.,  107. 
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At  common  law  there  was  a  writ  of  conspiracy,  which 
strictly  only  lay  where  the  conspiracy  was  to  indict  the  party 
either  of  treason  or  felony,  by  which  his  life  was  in  danger. 
There  is  also  a  well  known  action  on  the  case  of  similar  charac- 
ter bnt  wider  scope.  In  this,  as  also  in  the  action  for  fraud, 
the  damage  is  the  gut  of  the  action ;  fraud  and  damage  must 
concur  to  give  an  action ;  and  by  damage  is  meant  legal  dam- 
age. And  so,  where  a  conspiracy  had  been  formed  to  induce  a 
testator  by  fraudulent  representations,  to  revoke  his  will  de- 
vising certain  property  to  the  plaintiff,  it  was  held  that  no 
right  of  the  intended  devisee  having  been  interfered  with,  he 
could  not  maintain  an  action.* 

In  Kentucky,  where  suit  was  brought  for  fraud  in  assigning 
a  note  for  which  the  plaintiff  had  given  certain  property,  the 
court  held  that  the  value  of  the  property,  and  not  the  amount 
of  the  note,  was  the  proper  measure  of  damages,  though  they 
considered  "  the  precise  amount  to  be  recovered  by  the  plaintiff 
a  matter  for  the  consideration  and  decision  of  the  jury."f 

In  the  same  State,  in  an  action  on  the  case,  for  fraud  in 
regard  to  the  title  of  a  slave  sold,  the  Court  of  Appeals  said, 

"  This  is  an  action  on  the  case  for  fraud,  and  the  criterion  of  damages  is  in 
such  cases  in  a  great  measure  left  to  the  judgment  of  the  jury.  The  law  no 
doubt  requires  that  the  compensation  m  damages  should  equal  the  injury  oc- 
casioned by  the  fraud,  and  that  injury  was  equal  to  the  value  of  the  slave  lost, 
and  the  price  agreed  to  be  given  was  no  doubt  strong  evidence  of  that  value. 
But  to  decide  that  interest  should  be  given  on  that  value  as  a  matter  of  law, 
was  fixing  a  criterion  which  trameled  the  discretion  of  the  jury,  who  might 
give  or  withhold  it,  as  to  them  should  seem  equitable.  If  the  plaintiff  in  this 
instance  had  elected  to  bring  assumpsit  for  the  money  paid,  or  to  treat  the 
sale  as  a  nullity,  he  would  not,  according  to  the  best  authorities,  have  been 
entitled  to  the  interest  thereon  as  a  matter  of  law."}: 

The  same  general  principle  also  prevails  where  fraud  is  in- 
volved in  the  6ale  of  lands. 


*  Hutchins  vs.  Hatching,  7  Hill,  104.  See,  also,  Saville  vs.  Roberts,  1  Lord  Kavm., 
874.  8.  C,  12  Mod.,  208.  1  Salk.,  18.  Skinner  vs.  Gunton,  1  Saund.,  228.  Jones  vs. 
Baker,  7  Cowen,  446. 

t  Crews  vs.  Dabney,  1  Littel's  B.,  278. 

X  Jackson,  Ex'r,  vs.  Holliday,  Adm'r,  8  Monroe,  868.  See,  also,  in  New  York, 
Voorhees  ve.  Earl,  2  Hill,  288,  as  to  fraud  in  sale  of  chattels.  See  a  case  in  South 
Carolina,  where  the  action  was  for  fraud  in  selling  a  note,  as  good,  which  had  been  paid. 
Spikes  iv.  English,  4  Strobhart,  84. 
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The  subject  of  fraud  in  the  sale  of  chattels  we  have  already 
examined.* 

In  a  recant  case  in  New  York,  the  Court  of  Appeals  said : 
"  The  measure  of  damages  in  an  action  upon  a  warranty,  and 
for  fraud  in  the  sale  of  personal  property,  are  the  same.  In 
either  case  they  are  determined  by  the  difference  in  value  be- 
tween the  article  sold  and  what  it  should  be,  according  to  the 
warranty  or  representation."  The  same  rule,  I  apprehend,  holds 
upon  the  sale  of  real  estate  where  the  action  is  for  deceit,  f 

It  is  well  settled,  that  where,  previous  to  or  at  the  time  of 
the  conveyance,  the  vendor  makes  material  representations  in 
regard  to  the  character  of  the  property,  which,  are  known  by 
him  to  be  fake4  he  is  liable  in  an  action  on  the  case  for  the 
deceit.  And  the  grantee  is  not  confined  to  his  remedy  on  the 
covenants  in  the  conveyance..  This  applies,  however,  only  to 
cases  of  fraud,  and  not  to  those  where  the  seller  merely  warmly 
recommends  his  property.  These  are  governed  by  the  maxim 
of  the  civil  law,  simplex  eammendaUo  nan  obUgat.% 

80 1  in  New  York,  where  the  defendant,  a  public  officer, 
fraudulently  misrepresented  certain  premises  as  free  from  in- 
cumbrance. 

So,T  where  a  fake  representation  was  made  as  to  the  amount 
for  which  the  property  rented.  So,**  where  the  vendor  of  a 
public  house  during  the  treaty,  made  false  representations  as  to 
the  amount  of  business  done.  And  the  principle  has  been 
since  again  affirmed  in  England.ff 

It  had  been  doubted  for  some  time  whether  fraudulent  re- 
presentations as  to  the  title  to  land,  would  give  an  action,  but 


*  Supra,  295. 

t  Whitney  vs.  Allaire,  1  Comstock,  805. 

%  In  Alabama  it  is  not  necessary  to  prove  that  the  vendor  knew  the  representation 
to  be  false  when  ho  made  it.  Monroe  w.  Pritohett,  16  Ala.,  785.  Bat  in  that  State, 
where  the  vendee  has  accepted  a  deed  with  covenants  of  warranty,  neither  fraud  nor 
failure  of  consideration  is  a  good  defense  to  a  note  given  for  the  purchase  money. 
Patton  tw.  England,  15  Ala.,  69.  See  in  that  State,  also,  Capshaw  w.  Feunell,  12  Ala- 
bama, 780. 

§  Taylor  w.  Fleet,  4  Barb.  S.  C.  B.,  95. 

I  Culver  vs.  Avery,  7  Wendell,  881. 

U  Lysney  vs.  Selby,  2  L.  Raym.,  1118. 

**  Dobell  vs.  Stevens,  S  Barn.  &  Cress.,  628. 

ft  Early  vs.  Garret  &  Lankester,  9  Barn.  &  Cress.,  928* 
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that  seems  now,  in  New  York,  at  least,  put  at  rest,  since  the 
case  just  cited.* 

And  sof  as  to  false  representations  regarding  either  the  loca- 
tion or  the  cost  of  land  conveyed.  And  in  this  latter  case  it  was 
held  that  to  an  action  of  covenant  to  recover  the  price  of  land, 
such  fraud  on  the  part  of  the  vendor's  agent,  might  be  set  np  as 
a  defense. 

The  question  as  to  the  rule  of  damages  in  actions  of  this 
kind,  was  discussed  in  New  York  in  an  action  of  debt  on  bond, 
given  for  the  purchase  money  of  land4  The  bond  was  dated 
in  1836.  The  action  was  tried  six  years  later.  The  defendant 
offered  to  prove,  that  previous  to  the  execution  of  the  bond,  the 
plaintiff  had  made  various  false  representations  in  regard  to 
the  land  in  question, — viz.,  that  he  had  given,  or  was  to  give, 
$32,000,  whereas,  in  truth,  he  paid  but  $16,000;  that  it  was 
graded,  and  suitable  for  building  lots,  whereas  it  was  altogether 
uneven,  and  unfitted  for  the  object  in  view, — and  that  the  plain- 
tiff well  knew  the  condition  of  the  land,  but  that  the  defendant 
was  ignorant  of  it.  This  evidence,  which  was  offered  as  well 
to  diminish  the  amount  of  recovery,  as  in  bar  of  the  action,  was 
rejected,  and  the  plaintiff  had  a  verdict  for  the  amount  claimed. 
Upon  argument,  the  court  held,  that  after  entire  performance 
of  a  contract  of  sale,  the  vendee  retaining  the  property,  he 
could  not  set  up  fraudulent  representations  of  the  vendor,  in 
bar  of  the  action,  and  that  so  far  the  rejection  of  the  evidence 
was  right  But  it  was  further  held,  that  under  such  circum- 
stances the  vendee  could  recoup  the  damages  which  he  had 
actually  sustained  by  the  fraud,  and  that  this  could  be  done  in 
an  action  upon  a  sealed,§  as  well  as  an  unsealed  instrument, 
and  whether  it  went  to  defeat  the  recovery  in  whole  or  in  part 
The  Court  went  on  to  say, 

"  If  the  jury  shall  find  the  fraud,  the  question  is  then  asked,  how  shall  the 
defendant's  damages  be  ascertained  ?  As  the  land,  whether  the  representations 
were  true  or  false,  was  in  reality  worth  only  a  small  part  of  the  price  which 
the  defendant  agreed  to  pay,  there  may  be  some  difficulty  in  answering  the 


*  See,  also,  Whitney  vs.  Allaire,  supra,  p.  559. 
t  Sandford  «s.  Handy,  28  Wend.,  260. 
X  Van  Eps  w.  Harrison,  5  Hill,  68. 
$  2  Revised  Statutes,  406,  $  77. 
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question.  But  it  may,  I  think,  be  solved.  We  must  not  go  back  to  the  date 
of  the  contract  for  the  price,  and  then  come  down  to  the  present  day  for  the 
actual  value  of  the  land,  and  charge  the  plaintiff  with  the  difference.  The  de- 
fendant must  bear  the  consequences  of  the  prevailing  delusion  about  prices  and 
new  towns  under  which  the  purchase  was  made.  On  the  other  hand,  the  plain- 
tiff cannot  say  that  his  fraud  has  worked  no  injury,  because  every  body  has 
now  found  out  that  the  land  never  was  worth  any  thing  for  the  purpose  of 
building  a  town  upon  it*  The  cause  must,  as  far  as  practicable,  be  tried  just 
as  it  would  have  been  tried  the  day  after  the  contract  was  made,  if  the  question 
had  arisen  at  that  time.  The  jury  must  assume,  what  the  parties  then  believed, 
that  the  land  was  valuable  as  the  site  for  a  town,  and  then  inquire  how  much 
less  the  land  was  worth  for  building  purposes,  taking  the  surface  as  it  actually 
existed,  than  it  would  have  been  worth  for  those  purposes,  had  the  plaintiff's 
representation  concerning  the  surface  been  true.  One  mode  of  arriving  at  the 
correct  result,  and  perhaps  the  only  one,  would  be  to  inquire  into  the  probable 
expense  of  reducing  and  conforming  the  surface  of  the  ground  to  a  condition 
corresponding  with  the  plaintiff's  representation.  This  would,  I  think,  give 
the  correct  rule  of  damages ;  but  in  the  present  stage  of  the  cause,  it  is  not 
necessary  to  settle  the  question." 

In  a  similar  action  in  New  York,  it  has  been  said  that  the 
fraud  would  have  authorized  the  defendant  to  deliver  np  the 
possession  and  rescind  the  contract ;  but  that  if  he  affirms  the 
contract  and  goes  into  possession,  he  cannot  then  either  recover 
back  the  purchase  money  paid,  or  defeat  a  recovery  of  the  pur- 
chase money  not  paid,  as  on  a  total  failure  of  consideration ; 
the  most  he  can  claim  is  to  rely  on  his  action  for  damages  for 
the  fraud,  or  recoup  them  in  an  action  for  the  purchase  money .f 

We  ought  here  to  notice  an  important  principle  which  has 
been  laid  down  in  cases  of  fraud,  well  calculated  to  enforce 
honesty  and  fair  dealing. 

It  has  been  held  in  Massachusetts,  on  the  sale  of  a  tannery, 
that  where  one  is  deceived  in  the  purchase,  by  the  false  affirm- 
ations of  a  third  party,  and  thus  pays  more  than  it  is  worth, 
the  party  by  whom  he  was  thus  deceived  cannot  defeat  the  ac- 
tion by  showing  that  the  plaintiff  sold  the  property  for  the  same 
sum  which  he  paid  for  it ;  and  it  was  said  that  the  sum  for 
which  the  party  sold  the  property  is  not  the  rule  by  which  to 
measure  the  damages,  otherwise  it  might  make  the  question  of 


•  See  8mith  w.  Griffith,  8  Hill,  888. 

t  Lamenon  t>*.  Marvin,  8  Barb.  8.  C.  B.,  9.    In  Alabama,  as  has  been  said,  fraud 
furnishes  no  defense  at  law.  Patton  ««.  England,  15  Ala.,  69. 
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fraud  depend  upon  the  rise  or  fall  of  the  property  in  the 
market.* 

So,  again,  where  fraud  has  been  practiced  in  a  sale,  as  of  a 
horse,  the  measure  of  damages  is,  as  in  an  action  for  the  breach 
of  warranty,  the  difference  between  the  value  of  the  article 
sold  and  the  value  of  such  an  article  as  it  was  represented  to 
be,  even  if,  at  the  time  of  the  sale,  the  property  was  fairly 
worth  the  price  paid.f 

As  we  have  already  seen,  it  is  competent  in  all  actions  of 
this  description,  to  give  in  evidence  the  circumstances  which 
accompany  and  give  character  to  the  acts  complained  of  \%  but 
the  nature  of  the  testimony  that  is  admissible  for  such  purpose 
belongs  rather  to  treatises  on  the  subject  of  evidence.  It  seems 
that  this  rule  is  confined  to  such  injuries  as  amount  to  tres- 
passes, for  the  obvious  reason  that  to  permit  a  substantive  injury 
requiring  a  different  form  of  action  to  be  alleged  by  way  of  ag? 
gravation,  would  be  in  effect  to  confound  the  forms  of  ao- 
tion.g  And  the  plaintiff  cannot  give  evidence  of  any  matters  in 
aggravation  not  stated  on  the  record,  although  they  would  not 
have  supported  any  independent  action,  which  do  not  naturally 
and  even  necessarily  result  from  the  injury  alleged  on  the 
record.  Thus,  if  the  declaration  merely  alleges  a  false  impris- 
onment, the  plaintiff  cannot  show  in  aggravation,  that  he  was 
stinted  in  his  food,  or  that  he  caught  an  infectious  disorder.! 

It  is  manifest  that  in  the  cases  which  we  are  now  consider- 
ing, it  is  difficult,  if  not  impossible,  to  lay  down  any  general 
rules.  But  it  seems  that  the  following  propositions  can  be 
maintained. 

The  measure  of  damages  does  not  depend  on  the  form  of 
the  action ;  and  though  the  proceeding  be  in  tort,  if  no  circum- 
stances of  aggravation  be  shown,  the  relief  is  restricted  to  the 
line  of  legal  compensation. 

Even  if  circumstances  of  aggravation  are  made  to  appear, 

4  « 

*  Medbury  vs.  Watson,  6  Metcalf;  246 ;  approved  in  Cornell  w.  Jackson,  8 
Gush.,  506. 

t  Stiles  vs.  White,  11  Met,  856. 

X  Starkie  on  Evidence,  vol.  2,  P.  II.,  1116 ;  Trespass,  supra,  529,  et  seq. 

§  Starkie,  ubi  supra. 

|  Starkie,  uii  supra;  Lowden  vs.  Goodrich,  Peake's  C,  46 ;  Pettit  vs.  Addington, 
ibid.,  62. 
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the  court  will  look  into  the  evidence  admitted  and  the  charge 
delivered ;  and  if  it  be  shown  that  testimony  has  been  received 
or  instructions  given,  which,  if  the  purpose  of  the  jury  were  to' 
give  compensatory  damages,  would  have  been  wrong,  the  ver- 
dict will  not  be  allowed  to  stand :  in  other  words,  the  presump- 
tion in  ordinary  cases  is,  that  the  jury  intended  to  award  com* 
pensation  only,  and  not  to  inflict  punishment ;  and  if  compen- 
sation be  the  object,  it  must  be  regulated  by  legal  principles. 

There  is  a  class  of  cases,  however,  ranging  between  these 
where  vindictive  damages  are  claimed,  and  those  in  which 
trespass  unattended  by  any  evil  motive  is  complained  of.  In 
these  cases,  where  there  is  clear  misconduct  on  the  part  of 
the  defendant,  yet  not  so  gross  as  to  permit  exemplary  dama- 
ges, the  courts  show  a  disposition  to  extend  the  limit  of  relief, 
and  carry  remuneration  beyond  what  they  would  do  in  cases  of 
contract,  or  of  trespass  without  fault.  But  this  branch  of  our 
subject  is  still  far  from  being  reduced  to  clear  and  definite 
boundaries.* 

*  See  ftupra,  79,  80,  81,  88, 118. 
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THE  RULE  OF  DAMAGES  UNDER  STATUTES. 

« 

General  principle  upon  which,  damages  are  granted  by  Statute— Damages  for  taking 
private  property  for  public  use — in  this  country— in  England— Damages  in  actions 
against  Towns — for  injuries  done  by  animals — Flowing  Lands — Patent  Cases — 
Special  cases — Damages  for  detention— Double  and  treble  damages. 

Many  interesting  questions  on  the  subject  of  damages  arise 
under  particular  statutes.  There  is  a  large  class  of  cases  where  a 
statute,  while  directing  or  prohibiting  some  particular  act,  omits 
to  annex  any  penalty,  or  to  prescribe  any  measure  of  damages. 
In  these  cases  the  party  aggrieved  by  the  forbidden  act  or  omis- 
sion,  has  his  remedy  at  law.  "  The  neglect  of  a  compulsory 
statute  which  annexes  no  penalty  to  the  transgression,  will  found 
an  action  at  common  law  to  those  who  have  interest,  ordaining 
the  defendant  either  to  do  what  the  statute  requires,  or  to  pay 
damages."*  The  damages  in  such  case  are  entirely  at  large. 
In  reference  to  acts  of  this  kind,  the  Court  of  Exchequer  in 
England  recently  held  this  language :  "  Where  a  statute  pro- 
hibits the  doing  of  a  particular  action  affecting  the  public,  no 
person  has  a  right  of  action  against  another  merely  because  he 
has  done  the  prohibited  act.  It  is  incumbent  on  the  part  of 
the  complainant  to  allege  and  prove  that  the  doing  of  the  act 
prohibited  has  caused  him  some  special  damage,  some  peculiar 
injury  beyond  that  which  he  may  be  supposed  to  have  sus- 
tained in  common  with  the  rest  of  the  Queen's  subjects  by  an 
infringement  of  the  law.  But  when  the  act  prohibited  is  obvi- 
ously prohibited  for  the  protection  of  a  particular  party,  then 
it  is  not  necessary  to  allege  special  damage."f 

There  is  another  class  of  cases  where  the  legislature,  follow- 

*  Chamberlains  w.  Chester  R.  Co.,  1  Exch.  R.,  870. 

t  Lord  Kaims,  Prin.  of  Eq.,  Book  L,  Part  I.,  Ch.  V.,  179. 
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ing  ont  the  idea  of  the  Aqnilian  law,*  has  endeavored  to  put  a 
stop  to  all  inquiry  into  the  actual  damages  by  fixing  an  arbi- 
trary sum  as  the  measure  of  relief.  There  are  others  where,  in 
order  to  punish  some  fterticular  act,  it  gives  double  and  treble 
damages. 

Questions  of  great  number  and  variety  arise  under  the  stat- 
utes authorizing  private  property  to  be  taken  for  public  use, 
whereby  a  tribunal  (generally  a  jury)  is  provided  to  *  assess  the 
plaintiff's  damages.  It  would  be  difficult  to  comment  at  large 
on  the  decisions  made  under  these  statutes,  always  more  or  less 
local  in  their  bearing.  It  may  not  be  improper,  however,  gen* 
erally  to  refer  to  one  or  two  as  specimens  of  a  numerous  class. 
In  the  case  of  an  arbitration  to  recover  compensation  for  dam- 
age occasioned  to  the  lands,  mines,  minerals,  and  works  of  the 
plaintiffs,  under  stat.  29  Geo.  HI.  c.  74,  there  was  no  provision 
in  the  submission  in  regard  to  the  measure  of  damages.  The 
arbitrators  made  an  allowance  for  the  capital  and  interest  invest- 
ed in  working  the  coal  field ;  and,  on  motion,  the  Court  of  King's 
Bench  held  this  right.f 

In  Massachusetts,  where  a  party  who  has  agreed  to  convey 
land  for  a  sum  certain  to  a  railroad  company,  refuses  to  per- 
form, and  obtains  an  assessment  of  his  damages  caused  by  the 
laying  out  the  road,  the  measure  of  the  damages  to  which  he 
is  liable  for  the  breach  of  his  agreement,  is  the  excess  of  the 
sum  assessed  over  the  sum  for  which  he  agreed  to  convey 4 

*  Supra,  24. 

t  In  re  Wright  et  al.  vs.  Cromford  Canal  Ca.,  1  Queen's  Bench,  98. 

X  Western  B.  B.  Co.  vs.  Baboock,  6  Metcalf,  846. 

For  other  cases  in  Massachusetts,  as  to  lands  flowed  by  mill-dams,  see  Leonard 
«#.  Schenck,  8  Met.,  857.  Snell  vs.  Bridgewater,  C.  G.  Manf.  Co.,  24  Pick.,  296.  Wil- 
liams vs.  Nelson,  28  Pick.,  141.  Hunt  vs.  Whitney,  4  Met.,  608.  Fitch  vs.  Stevens,  8 
Met.,  505.    Seymour  vs.  Carter,  2  Met,  620.    Fitch  vs.  Seymour,  9  Met.,  462. 

In  Maine,  as  to  flowing  lands,  Nelson  vs.  Butterfleld,  21  Maine,  220.  Seedenspar* 
ger  vs.  Spear,  17  Maine,  128.  Under  the  poor  debtor  act,  in  the  same  State,  Cordis  vs, 
Sagar,  14  Maine,  475.  French  vs.  MoAlister,  20  Maine,  465.  Hathaway  vs.  Crosby, 
17  Maine,  446. 

In  Massachusetts,  as  to  sheriffs,  &c,  Bartlett  vs.  Eveleth,  4  Met.,  149.  In  Missis- 
sippi, as  to  the  same  subject,  Owin  vs.  Breedlove,  2  Howard,  29. 

In  England,  as  to  works  of  public  improvement,  Lee  vs.  Milner,  2  Mees.  A  Wels., 
825.  Thicknesse  vs.  Lancaster  Coal  Company,  4  Mees.  A  Wels.,  472.  Turner  vs, 
Sheffield  A  Botherham  Railway  Co.,  10  Mees.  A  Wels.,  425.  Goldie  vs.  Oswald,  2 
Bow.,  585.    Burnet  vs.  Enowles,  8  Dow.,  280. 

In  this  country,  on  the  same  subject,  in  Massachusetts,  Patterson  vs.  Boston,  28 
Pick.,  425.    Webber  vs.  Eastern  B.  B.  Co.,  2  Met.,  147.    Dodge  vs.  County  Commia- 
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Our  constitutions  recognize  and  declare  the  right  of  eminent 
domain  on  which  these  statutes  are  founded ;  but  they  intend 
carefully  to  protect  individual  property,  and  their  language  gen- 
erally is,  that  private  property  shall  fltot  be  taken  for  public 
use  without  "jtwt  compensation  ;"  in  construing  this  phrase, 
the  general  principle  running  throughout  the  cases  seems 
to  be,  that'  a  just  compensation  to  the  owner  for  taking  his. 
property  for  public  use  without  his  consent,  means  the  act- 
ual value  of  the  property  in  money,  without  any  deduction 
for  estimated  profit  or  advantages  accruing  to  the  owner 
from  the  public  use  of  his  property.  Speculative  advantages 
or  disadvantages,  independent  of  the  intrinsic  value  of  the  pro- 
perty from  the  improvement,  are  a  matter  of  set-off  against  each 
other,  and  do  not  affect  the  dry  claim  for  the  intrinsic  value  of 
the  property  taken  *  There  are,  however,  many  cases  of  this 
description  where  consequential  damages  are  to  be  taken  into 
consideration,  as,  if  the  injury  result  from  the  creation  of  a  new 
and  rival  franchise  in  a  case  required  by  public  necessity .f 

Much  discussion  has  also  been  made  as  to  whether  the  com- 
pensation in  these  cases  is  to  be  made  concurrently  with  taking 
the  land,  or  what  results  are  to  follow  where  a  concurrent  rem- 
edy is  not  provided  in  the  act  authorizing  the  land  to  be  taken.J 

doners,  8  Met.,  881.  Ashley  w.  Eastern  B.  B.  Co.,  4  Met.,  200.  Endieott,  petitioner, 
24Piok.,  889. 

In  New  York,  in  a  suit  on  an  attachment  bond,  given  on  the  commencement  of  a 
suit  in  the  Justice's  Court,  by  which  the  plaintiff  is  to  pay  all  the  damages  and  costs 
the  defendant  may  sustain  by  reason  of  the  issuing  of  the  attachment;  if  the  plain- 
tiff in  the  attachment  fail,  the  defendant  is  entitled  to  recover  against  the  obligors, 
not  only  the  coBts,  but  also  damages  for  the  seizure  and  detention  of  the  property. 
Dunning  vs.  Humphrey,  24  Wend.,  81.  But  a  subsequent  attachment  and  judgment 
thereon  may  be  given  in  evidenoe  in  mitigation  of  damages.  Earl  et.  Spooner,  8 
Denio,  246. 

As  to  other  cases  of  damages  under  statutes  in  New  York,  see  Jackson  c*.  Co- 
vert's Admr's,  5  Wend.,  189.  People  vs.  Supervisors  of  St.  Lawrence,  5  Cow.,  292. 
Stewart  w.  McGuin,  1  Cow.,  99.  Wendell  vs.  Washington  A  Warren  Bank,  5  Cow., 
161.    Baldwin  w.  Calkins,  10  Wend.,  167. 

*  Jacob  w.  City  of  Louisville,  9  Dana  Sep.,  114.  Kent's  Commentaries,  Vol.  2, 
889,  in  notes,  where  many  cases  are  collected. 

t  Bonaparte  w.  C.  and  A.  B.  B.  Co.,  1  Baldwin  C.  C.  U.  S.,  205.  Gardner  •». 
Village  of  Newburgh,  2  J.  Ch.  B.,  189.  Story,  J.,  in  Charles  River  Bridge  v*.  Warren 
Bridge,  11  Peters,  688.  But  see  contra,  Thurston  w.  Hancock,  12  Mass.,  220;  and 
Callender  vs.  Marsh,  1  Pick.,  418. 

X  In  New  York,  wherever  the  Governor  is  authorized  by  law  to  take  possession 
of  private  property,  a  writ  of  ad  quod  damnum  is  provided ;  and  the  benefits  of  this- 
proceeding  have  in  many  cases  been  extended  to  the  United  States.    2  B.  8.,  589. 
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In  regard  to  the  constitutional  provision  securing  trial  by  jury, 
it  has  been  decided  in  New  York  that  a  legislative  enactment 
for  the  ascertainment  of  railroad  damages  by  a  committee  is 
not  unconstitutional.*  So  in  regard  to  the  final  decision  of  the 
County  Conrt  in  Vermont,  f 

In  New  York  it  is  well  settled,  that  where  an  act  authorizing 
the  taking  of  private  property  for  public  purposes,  provides  for 
a  just  compensation  to  the  owner,  it  is  sufficient  that  the  act 
makes  provision  for  future  compensation.  The  assessment  and 
payment  of  damages  need  not  precede  the  entry  and  occupa- 
tion.^: It  has  recently  been  held,  too,  in  relation  to  railroads 
running  through  cities,  that  the  prohibition  of  the  constitution 
is  against  taking  private  property,  not  against  injuries  to  pro- 
perty, and  that  contingent  future  damages  or  incidental  and 
consequential  injuries  of  indefinite  amount  not  capable  of  esti- 
mate, do  not  fall  within  the  statute.  So  when  it  is  alleged  that 
private  property  in  the  neighborhood  of  a  railway  will  be  in- 
jured by  its  vicinity,  the  claim  is  inadmissible.§  In  Indiana, 
an  act  was  passed  in  1836,  providing  for  a  general  system  of 
internal  improvement  Under  this  statute  it  is  held  that  the 
assessment  and  payment  of  damages  for  injuries  done  to  real 
estate  in  constructing  a  canal  must  be  in  gold  and  silver,  and 
cannot  be  made  in  canal  scrip.  |  In  Vermont,  on  a  recogniz- 
ance given  on  appeal  from  a  judgment  rendered  in  favor  of  the 

The  original  writ  of  ad  quod  damnum  lay  where  a  man  would  give  lands  or  tene- 
ments in  mortmain— before  the  license  of  the  king  and  chief  lords  to  make  such  gift 
was  granted,  the  course  was  to  sue  unto  the  king  to  have  a  license  to  sue  this  writ  out 
of  the  chancery,  directed  unto  the  escheator,  to  inquire  what  damage  it  would  be  to 
the  king  or  to  other  persons  if  the  king  should  grant  the  license. — Natura  Brtv'vum, 
in  voc,  509. 

*  Beekman  w.  S.  It.  R.  Co.,  8  Paige,  45. 

t  Gold  V*.  Vermont  Central  Railroad,  19  Verm.,  479.  In  Tennessee,  the  proceed- 
ing by  writ  of  ad  quod  damnum,  to  assess  damages  where  the  land  of  the  applicant  is 
subject  to  a  public  easement,  has  been  decided  to  be  not  in  derogation  of  the  common 
law,  but  in  accordance  with  its  provisions.  Nolensville  Turnpike  Co.  vs.  Quimby,  8 
Humphreys,  476. 

\  Smith  **.  Helmer,  7  Barb.  S.  C.  B.,  416. 

§  Drake  w.  Hudson  K.  B.  Co.,  7  Barb.,  608. 

I  The  State  w.  Blackmo,  8  Blackf.,  246.  See,  also,  The  State  w.  Digby,  5 
Blackf.,  884,  and  Lucas  vs.  Hawkins,  8  Blackf.,  887.  As  to  assessment  of  damages  on 
a  writ  of  ad  quod  damnum  in  the  same  State,  see  Chapman  vs  Groves,  8  Blackf.,  808, 
and  Peck  vs.  Van  Bennselaer,  8  Blackf.,  812.  An  interesting  discussion  as  to  the 
principle  of  railroad  damages  will  be  found  in  Somerville  <fe  Easton  Railroad  Co.  ads. 
Doughty,  2  Zabriskie,  495. 
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landowner,  the  plaintiff  is  not  entitled  to  recover  the  value  of 
the  rents  and  profits,  but  only  his  costs.*  In  Massachusetts, 
an  action  against  a  town  to  recover  damages  assessed  by  county 
commissioners  in  laying  out  a  town  way  over  the  plaintiff's 
land,  cannot  be  commenced  before  the  land  is  entered  on  and 
possession  thereof  taken.f 

An  English  Statute:):  declares  that  a  railway  company  shall 
make  full  compensation  for  all  damage  sustained  by  any  par- 
ties by  reason  of  the  exercise  of  the  powers  of  the  company ; 
and  it  also  prescribes  the  mode  of  ascertaining  the  amount  of 
compensation  where  any  party  shall  have  been  injuriously  af- 
fected by  the  work,  and  for  which  they  shall  not  have  received 
satisfaction.  Under  this  act  it  has  been  held  that  where  the 
proximity  of  a  railway  crossing  a  private  road  diminished  the 
value  of  the  property,  (and  Lord  Campbell,  0.  J.,  intimated 
that  the  mere  passage  /of  the  trains  close  to  the  house  would 
have  the  same  legal  effect),  it  was  held  to  give  a  right  to  re- 
dress, and  the  court  said,  "  the  company  have  done  and  do  that 
which  would  be  an  actionable  injury  unless  done  under  the 
powers  conferred  by  the  act,  and  that  is  a  very  fair  criterion 
to  see  if  lands  are  injuriously  affected  within  the  statute.§ 

In  England,  by  the  Land  Clauses  Consolidation  Act,  8  Vict, 
c.  18,  compensation  is  given  for  any  lands,  or  "  any  interest  there- 
in, which  shall  have  been  taken  for,  or  injuriously  affected  by 
the  execution  of  the  work."  And  under  this  statute  damage 
done  by  dirt  and  dust  and  the  obstruction  of  customers,  is  a 
subject  of  remuneration.]  Under  this  statute,  also,  the  dam- 
ages must  be  paid  before  entry .•[ 

Where  a  dock  company  authorized  to  take  lands  were  to 
make  "  compensation  for  the  damage  occasioned  to  any  such 
land  by  the  execution  of  the  works,"  it  was  held  that  this  lan- 
guage would  include  compensation  to  a  land  owner  parting 
with  his  premises,  for  loss  which  he  wonld  sustain  by  having 


*  Drew  vt.  Chamberlain,  19  Verm.,  678. 

f  Harding  t».  Inhabitants  of  Medway,  10  Met.,  465.    La  Croix  w.  the  same,  12 
Met,  128. 

%  8  &  »  Vict.,  e.  20,  %  6. 

§  Glover  w.  N.  Staffordshire  Railway  Co.,  15  Jar.,  678. 
|  East  and  W.  I.  Docks  vs.  Gattke,  15  Jar.,  361. 
1  Ramsden  vs.  Manchester  R.  Co.,  1  Exch.,  728. 
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to  give  up  his  business  as  a  brewer  until  he  could  obtain  other 
suitable  premises  for  carrying  it  on.* 

An  interesting  though  not  very  numerous  class  of  cases, 
delate  to  the  statutes  which  impose  penalties  on  witnesses  for 
non-attendance  in  obedience  to  a  subpoena.  The  original  Eng- 
lish statutef  imposed  a  penalty  of  ten  pounds  on  any  witness 
who  made  default  and  refused  to  appear,  "  having  not  a  lawful 
or  reasonable  let  or  impediment  to  the  contrary,  the  said  pen- 
alty to  be  recovered  by  the  party  so  grieved."  Under  this  statute 
and  those  in  analogy  to  it  enacted  in  this  country,  it  has  been  held 
that  to  entitle  the  plaintiff  to  recover  it  must  appear  that  the 
witness  was  material,  and  that  damages  resulted  from  his  non- 
attendance  ;  evidence,  therefore,  that  the  plaintiff  had  admitted 
that  the  defendant  knew  nothing  about  the  matter  in  contro- 
versy, is  admissible.^  A  similar  liability  exists  at  common  law, 
independent  of  the  statute,  and  may  be  enforced  by  an  action 
on  the  case.§ 

In  many  of  the  States,  and  particularly  in  New  England, 
laws  have  been  passed  to  compel  the  towns  to  keep  their  high- 
ways and  bridges  in  repair,  and  requiring  them  to  make  com- 
pensation for  any  injury  resulting  from  their  neglect.  In  Con- 
necticut, it  has  been  decided  on  a  statute  of  this  kind,  that 
towns  liable  to  pay^urf  damages  for  defects  in  bridges  or  roads, 
are  not  liable  for  consequential  damages,  such  as  the  loss  of 
service,  and  expense  of  nursing,  resulting  to  a  person  from  in- 
juries to  his  wife  and  daughter.) 

The  Maine  statute  provides  that  "  any  person  who  shall 
suffer  any  damage  in  his  property,"  through  any  defect  in  a 
highway,  may  recover  of  the  town  liable  to  keep  the  highway 
in  repair,  'the  amount  of  such  damage.  In  a  case  on  this  stat- 
ute, it  was  held  that  a  plaintiff  traveling  with  a  hired  horse, 
which  had  been  ruined  by  a  defect  in  the  road,  and  the  value 
of  which  he  had  paid  to  the  owner,  could  recover  the  sum  so 
paid  of  the  town.^T 

•  Jubb  w.  Hull  Book  Co.,  9  Q.  B.,  448. 
t  5  Eliz.,  c.  9,  $  12. 

\  Goodwin  w.  West,  Cro.  Car.,  522,  540.    Courtney  w.  Baker,  8  Denio,  27. 
$  Pearson  «•.  Bes,  Bong.,  561.   Haabrouck  vs.  Baker,  10  J.  B.,  248.    See  Hard  vs. 
Swan,  4  Benio,  75. 

|  Chidaey  vs.  Canton,  17  Conn.,  475. 

IT  Littlefleld  vs.  Biddeford,  29  Maine  B.,  810. 
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Injuries  done  by  animals  form  another  class.  At  common 
law,  the  owner  of  a  dog  is  accountable  for  mischief  done  by 
him  if  he  had  notice  of  the  animal's  vicious  propensities.  This 
liability  is  enlarged  by  statute  in  New  York,  where  the  owner 
of  the  dog  is  made  liable  for  injuries  done  to  sheep,  although 
he  has  no  previous  notice.  In  an  action  on  the  statute,  the 
proprietor  is  not  liable,  however,  to  exemplary  damages ;  and 
where  dogs  of  several  owners  join  in  the  trespass,  each  owner 
is  severally  liable  only  for  the  damage  done  by  his  own  dog.* 

In  Massachusetts,  it  is  enacted  "  that  any  owner  or  keeper 
of  any  dog  shall  forfeit  to  any  person  injured  by  such  dog, 
double  the  amount  of  the  damage  sustained  by  him  /"  and  it  has 
been  held  in  construing  this  language,  that  when  the  action  is 
brought  by  the  plaintiff  for  injury  done  to  his  minor  son,  he 
might  recover  for  the  loss  of  the  child's  service,  and  the  ex- 
pense of  his  cure.f 

The  rule  that  penal  statutes  are  to  be  strictly  construed,  is 
applied  to  enactments  on  the  subject  of  damages.  So  in  Mis- 
sissippi, where  a  statute  gave  a  penalty  of  "  damages  in  lieu  of 
interest  not  exceeding  thirty  per  cent,  per  annum  against  attor- 
neys for  refusing  to  pay  over  moneys  when  collected  for  their 
clients,"  it  was  held  a  penal  statute  to  be  strictly  construed, 
and  that  none  but "  clients,"  strictly,  could  avail  themselves  of 
it4 

We  have  seen  under  the  head  of  debt,  that  damages  are 
awarded,  not  for  the  debt,  which  is  recoverable  in  wwmero,  but 
for  its  detention.  This  principle  is  applied  to  penalties  given 
by  statutes,  which  must,  unless  some  other  form  of  action  is 
provided,  be  recovered  in  an  action  of  debt.§  But  a  nice  ques- 
tion has  presented  itself  on  the  construction  of  statutes  of  this 
description,  whether  in  the  particular  case  the  penalty  is  to  be 
regarded  as  a  debt  or  as  unliquidated  damages.  There  is  a 
clear  distinction  between  actions  brought  simply  for  penalties, 


*  Auohmuty  «*.  Hairn,  1  Denio,  495.  Van  Stearbergh  w.  Tobias,  17  Wend.,  5«2. 
Russell  w.  Tomlinson,  2  Conn.,  206.    Adams  w.  Hall,  2  Verm.,  0. 

t  McCarthy  w.  Guild,  12  Met.,  291. 

%  Sloan  w.  Johnson,  14  Smede.  A  Mar.,  47. 

§  Where  a  statute  creates  a  liability  to  pay  money,  but  does  not  prescribe  any 
remedy  by  which  a  recovery  shall  be  had,  debt  is  the  proper  remedy.  Strange  «f . 
Powell,  15  Ala.,  452. 
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and  actions  brought  under  penal  statutes  to  recover  compensa- 
tion for  injuries.* 

If  a  sum  certain  be  given,  by  way  of  penalty,  to  the  party 
aggrieved,  he  may  recover  not  only  the  money,  but  damages 
for  its  detention.f  But  if  the  penalty  be  given  to  the  party  suing, 
a  common  informer  is  not  allowed  damages  for  the  detention.^ 
But  if  double  or  treble  damages  be  given  by  way  of  penalty, 
not  even  the  party  aggrieved  can  have  damages  for  the  deten- 
tion ;  because  the  sum  being  uncertain,  it  is  not  to  be  consid- 
ered as  a  debt.§ 

Where  double  or  treble  damages  are  given,  it  has  been  held 
doubtful  how  the  double  or  treble  value  is  to  be  arrived  at ; 
whether  the  jury  are  to  find  single  damages  to  be  increased  by 
the  court,  or  whether  they  are  to  find  double  the  whole  amount 
awarded  by  the  statute.  1  The  general  and  better  practice 
would  seem  to  be,  for  the  jury  to  find  single  damages,  and  for 
the  court  to  double  or  treble  them ;  although  it  would  probably 
be  equally  good  for  the  jury  to  assess  the  augmented  damages, 
if  it  appear  on  the  record  that  such  assessment  was  in  fact 
made.  But  in  debt  for  a  penalty  of  double  the  value  of  a 
vessel  and  cargo  under  the  embargo  act  of  9th  January,  1808, 
it  was  held  by  Mr.  Justice  Story  that  the  verdict  of  the  jury 
must  be  taken  to  be  the  double  value,  unless  the  contrary 
appears.^ 

We  have  already,  under  the  head  of  interest,  examined  some 
of  those  statutes  which  give  damages  or  interest  by  way  of 


*  Fife  vs.  Bousfield,  6  Q.  B.  R.,  100 ;  and  Fitzhall  w.  Brooke,  6  Q.  B.  R.,  878. 

t  North  vs.  Wingate,  Cro.  Car.,  559.    Supra,  892. 

X  North  vs,  Musgrave,  1  Rol.  Abr.,  574 ;  Damages,  P. 

$  Dagge  vs.  Kent,  Cro.  J.,  70.  Mr.  Sayer  states  this  proposition  positively ;  bat  it 
seems  by  the  report  that  the  plaintiff  released  his  damages  "because  he  was  in  doubt," 

|  The  authorities  are  Bro,  Abr.  Damage,  pi.  70.  5  Com.  Dig.  Plead.,  2.  5  16. 
2  Boll.,  64.  Sayer  on  Damages,  242.  Bennett  vs.  Hart,  Sayer  on  Damages,  244.  Grant 
w.  Astle,  Dong.,  728,  n.  781.  Lobdell  vs.  Inhabitants  of  New  Bedford,  1  Mass.  R., 
152. 

H  Cross  vs.  The  United  States,  1  GaUison,  26.  In  Maine  it  has  been  said,  thai 
where  a  statute  gives  double  damages  it  is  wholly  immaterial  whether  they  be  assessed 
by  the  court  or  the  jury.  Quinby  vs.  Carter,  20  Maine,  218.  See,  also,  Warren  vs. 
Doolittle,  5  Cow.,  678. 

As  to  double  and  treble  damages  in  New  York,  see  Hubbell  vs.  Rochester,  8  Cow., 
115.  Brown  vs.  Bristol,  1  Cow.,  176.  Livingston  vs.  Platner,  1  Cow.,  175.  Benton 
vs.  Dale,  1  Cow.,  160.  Morris  vs.  Brush,  14  J.  R.,  828.  Beekman  vs.  Chalmers,  1 
Cow.,  584. 
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damages  on  unsustained  writs  of  error.    Sometimes  a  penalty  is 
imposed,  as  in  Ohio,  of  simple  cost.* 

The  subject  of  damages  arising  from  the  overflow  of  lands, 
resulting  from  the  erection  of  dams,  has  been  in  many  States  of 
the  Union  brought  very  much  under  the  control  of  special 
statutes.  At  common  law  the  riparian  land  owner  has  a  right 
to  have  the  natural  water-course  kept  open  the  whole  time. 
But  in  order  to  give  security  and  quiet  to  mill  owners  in  seve- 
ral States  of  the  Union,  statutes  have  been  passed,  as  in  Mas- 
sachusetts, to  regulate  the  erection  and  maintenance  of  those 
dams,  which  if  observed  by  the  proprietor  will  secure  him 
from  any  action  at  common  law.f  But  if  the  provisions  of 
these  statutes  are  not  complied  with,  as  where  the  dam  is  kept 
up  at  a  season  of  the  year  prohibited,  the  mill  owner  shall 
have  no  benefit  of  the  statute,  but  be  liable  as  if  it  had  not 
been  passed  to  a  suit  at  common  law  for  the  disturbance.^: 

In  the  same  State  it  has  been  held  that  the  provisions  of 
these  statutes  for  the  support  and  regulation  of  mills,  cannot 
be  so  construed  as  to  justify  or  excuse  the  erection  of  a  dam  in 
such  a  manner  as  to  overflow  a  public  highway  and  render  it 
impassable  ;§  and  in  an  action  by  the  town  against  a  mill 
owner  in  such  a  case,  the  plaintiffs  are  entitled  to  recover  the 
expense  incurred  in  repairing  the  road,  with  interest,  but  not 
the  costs  of  an  indictment  for  not  seasonably  repairing  the  road.) 

In  New  York,  by  the  general  railroad  act  of  27th  March, 
1848,  when  the  company  neglects  to  erect  fences  at  the  sides 
of  the  road,  and  to  construct  and  maintain  cattle  guards  at 
road  crossings,  the  company  is  liable  for  the  death  of  a  cow 
which  comes  on  the  track  and  is  killed,  without  any  proof  of 
negligence  on  the  part  of  the  agents  of  the  company .T" 

In  Massachusetts,  where  the  lessee,  on  appealing  from  a 
judgment  in  favor  of  the  lessor,  gives  the  statutory  bond  to  pay 
the  intervening  rent  and  damages,  such  damages  are  only  the 
rent  and  interest,  and  cannot  be  construed  to  embrace  loss  of 


*  Brady  vs.  Christopher,  19  Ohio,  26. 
t  Stowell  vs.  Flagg,  11  Mass.,  864. 

X  Johnson  vs.  Kuttridge,  17  Mass.,  76.    Hill  and  wife  vs.  Sayles,  12  Met.,  142. 
§  Commonwealth  vs.  Stevens,  10  Pick.,  247. 
|  Inhabitants  of  Andover  vs.  Sutton,  12  Met.,  182. 

1  Suydam  vs.  Moore,  8  Barb.  S.  C.  B.,  858.    Waldron  vs.  Rensselaer  &  S.  B.  Co., 
8  Barb.  S.  C.  B.,  800. 
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the  sale  of  the  premises  or  injury  to  them ;  nor  can  proof  be  re- 
ceived that  the  occupation  was  worth  more  than  the  stipulated 
rent.* 

Under  the  New  York  city  mechanics'  act,  as  it  is  called, 
intended  to  protect  material  men  and  laborers,  for  work  done 
and  materials  furnished  for  buildings,  the  claimant  cannot  ob- 
tain a  lien  on  unliquidated  damages,  which  the  builder  has 
sustained  by  being  wrongfully  discharged,  and  thus  prevented 
from  completing  his  contract,  but  is  restricted  to  such  funds  as 
are  due  and  to  become  due  for  actual  performance.f 

Under  this  head,  too,  should  be  considered  the  subject  of 
actions  for  infringement  of  patents.  The  patent  act  of  the  Uni- 
ted States  authorizes  the  jury  in  cases  of  infringement,  to  give 
a  verdict  for  the  actual  damages  sustained ;  and  we  have  al- 
ready had  occasion  to  consider  the  question,  whether  counsel 
fees  can  be  allowed  by  way  of  damages  in  actions  of  this  class.:}: 
As  to  the  damages  themselves,  it  has  been  held  that  full  dam- 
ages are  usually  given  for  the  patented  articles  which  have  been 
made  and  sold  to  be  used,  and  not  for  the  selling  or  buying  or 
making  alone.§  If  the  maker  of  the  machine  appear  in  truth 
to  be  ignorant  of  the  existence  of  the  patent,  and  do  not  intend 
any  infringement,  though  this  will  not  altogether  exonerate  him, 
it  will  tend  to  mitigate  the  damages.!  * 

Where  a  claim  for  damages  exists  against  agents  or  officers 
of  the  United  States  government,  and  the  Congress  of  the  Uni- 
ted States  has  acted  on  the  claim,  and  passed  a  statute  award- 
ing damages  for  the  injury  done,  that  is  a  final  disposition  of 
the  matter,  and  no  further  redress  can  be  obtained  from  the 
courts  of  law-T 

*  Bartholomew  w.  Chapin,  10  Met.,  1. 

t  Hoyt  w.  Miner,  7  Hill,  525. 

%  Supra,  99. 

$  10  Wheat.,  850.    8  McLean,  427. 

|  Bryoe  vs.  Dorr,  8  McLean,  588.  Whlttemore  w.  Cotter,  1  Gallison,  429.  Jones 
w.  Pearce,  Webster's  P.  C,  125.  Hogg  vs.  Emerson,  11  Howard,  587-607.  See,  also, 
Lowell  vs.  Lewis,  1  Mason  C.  C,  182. 

t  U.  States  vs.  Williams,  4  MoLean,  567. 

See  Begins  vs.  The  Mayor,  <&c,  of  Lichfield,  15  Jnr.,  812 ;  a  case  upon  the  Eng- 
lish Municipal  Corporation  Act,  5  A  6  Will.  4,  c  76,  where  the  power  of  the  Lords  of 
Treasury  to  make  compensation  to  a  party  removed  from  offloe  was  considered. 


CHAPTER    XXIV. 


OP  DAMAGES  WITH  REFERENCE  TO  PLEADING  AND 

PRACTICE. 


Damage*,  General  and  Special — Special  Damages  to  be  averred  in  the  Declaration— 
Misjoinder  of  Counts  and  Aaaeasment  of  entire  Damage*— Jurisdiction  of  the 
Court*  of  the  United  States  with  reference  to  Damages — Damages  with  regard  to 
Costs. 


The  most  important  remark  to  be  made  on  this  part  of  our 
subject,  is  as  to  the  necessity  of  distinctly  averring  in  the 
declaration  the  damage  of  which  the  plaintiff  complains. 
Great  nicety  has  been  used  in  regard  to  the  peculiar  mode  of 
allegation ;  thus,  it  has  been  doubted  whether  an  averment  was 
sufficiently  clear  and  positive  if  preceded  by  the  word  "  where- 
by ,"  or  "  thereupon,"  on  the  ground  that  the  words  following 
the  "  whereby"  or  "thereupon"  could  not  be  considered  as  con- 
taining an  averment  of  matter  of  fact ,  but  merely  matter  of  con- 
clusion or  inference  drawn  from  the  matters  previously  alleged. 
But  it  now  seems  to  be  well  settled,  that  where  the  allegation 
following  such  a  word  as  "  thereupon"  or  "  whereby"  is  clearly 
intended  as  an  allegation  of  fact,  the  matter  is  to  be  considered 
averred  with  sufficient  directness,  the  word  "  thereupon"  or 
"  whereby"  not  being  understood  as  showing  that  the  proposi- 
tion following  such  word,  is  intended  to  be  stated  as  a  con- 
sequence deducible  from  what  precedes,  but  only  as  showing 
the  time  at  which,  or  the  occasion  on  which  that  which  follows 
the  word  in  question  is  averred  to  have  taken  place.*  But  if 
the  averment  is  merely  one  of  a  legal  liability,  it  is  well  estab- 
lished that  such  an  averment  being  one  of  matter  of  law,  will 
not  supply  the  want  of  those  allegations  of  fact  from  which 
alone  the  court  could  infer  the  law  to  be  as  stated ;  so  that  such 

*  Payee  w.  Belcher,  8  M.  Or.  &  S.,  58.    Brown  w.  Mallett,  5  M.  Or.  &  S.,  598. 
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allegation  is  useless  when  the  declaration  is  insufficient,  and 
superfluous  when  sufficient  without  it. 

A  question  of  more  frequent  occurrence  is,  as  to  the  neces- 
sity of  averring  the  particular  cause  and  extent  of  any  special 
damage  for  which  the  plaintiff  claims  redress. 

"Damages,"  says  Mr.  Chitty,*  "  are  either  general  or  special.    General 
damages  are  such  as  the  law  implies  or  presumes  to  have  accrued  from  the 
wrong  complained  of.    Special  damages  are  such  as  reajly  took  place,  and  are 
not  implied  by  law ;  and  are  either  superadded  to  general  damages  arising 
from  an  act  injurious  in  itself,  as  where  some  particular  loss  arises  from  the 
uttering  of  slanderous  words  actionable  in  themselves,  or  are  such  as  arise 
from  an  act  indifferent  and  not  actionable  in  itself,  but  injurious  only  in  its  con- 
sequences, as  where  words  become  actionable  only  by  reason  of  special  damage 
ensuing.    It  does  not  appear  necessary  to  state  the  former  description  of  dam- 
ages in  the  declaration ;  because  presumptions  of  law  are  not  in  general  to 
be  pleaded  or  averred  as  facts.    But  when  the  law  does  not  necensarily  imply 
that  the  plaintiff  sustained  damage  by  the  act  complained  of,  it  is  essential  to 
the  validity  of  the  declaration  that  the  resulting  damage  should  be  shown  with 
particularity ;  and  when  the  damages  sustained  have  not  necessarily  accrued 
from  the  act  complained  of,  and  consequently  are  not  implied  by  law,  then, 'in 
order  to  prevent  the  surprise  on  the  defendant,  which  might  otherwise  ensue 
on  the  trial,  the  plaintiff  must  in  general  state  the  particular  damage  which  he 
has  sustained,  or  he  will  not  be  permitted  to  give  evidence  of  iff 

So  in  the  Queen's  Bench,  in  an  action  on  the  case  for  an 
excessive  distress,  it  was  held  that  no  mention  being  made,  in 
the  declaration,  of  the  sale,  either  for  damage  or  by  way  of  sub- 
stantive complaint,  the  plaintiff  could  only  recover  damages  in 
respect  to  the  detention  of  the  property,  and  not  for  the  sale4 

So  in  New  York,  in  an  action  on  the  case,  in  which  the  plain- 
tiff declared  against  the  defendant  for  placing  a  quantity  of  lime, 

*  Chitty  on  Pleading,  vol.  i.,  428,  cited  in  Dumont  vs.  Smith,  4  Denio,  819.  Vide 
supra,  67  and  178. 

"  The  damages  sustained  are  matter  of  evidence,  and  need  not  he  alleged ;  nor 
are  they  scarcely  ever  stated  but  in  a  general  manner."  Barniso  vs.  Madan,  2  J.  R., 
149. 

t  See,  also,  Chitty  on  Pleading,  vol.  i.,  870,  et  seq.,  same  subject.  See,  also,  De- 
forest vs.  Leeto,  16  J.  E.,  122;  where  held,  that  in  an  action  on  the  covenant 
against  incumbrances,  it  was  not  enough  to  aver  that  the  premises  were  incumbered, 
but  that  the  declaration  must  Bet  out  the  extinguishment  of  the  .incumbrance.  See 
also,  Butler  vs.  Kent,  19  J.  R.,  228 ;  and  Arrowsmith  vs.  Gordon,  8  La.  Ann.  B.,  115. 

X  Thompson  vs.  Wood,  4  Q.  B.,  498.  In  Driggs  vs.  Dwight,  17  Wend.,  71,  in  New 
York ;  and  in  Ward  vs.  Smith,  11  Price,  19,  in  England, — special  damage  was  allowed, 
though  not  stated  in  the  declaration.  In  Leland  vs.  Tonsey,  6  Hill,  828  (New  York), 
it  was  intimated  that  an  averment  of  consequential  damage,  though  too  remote  and 
ineffectual,  is  no  ground  of  demurrer. 
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sand,  and  other  building  material,  opposite  to  his  store,  so  that 
the  free  passage  to  it  was  interrupted,  and  the  dost  and  dirt  of 
the  materials  blew  into  his  store  and  damaged  his  goods,  it  was 
held,  that  proof  that  customers  were  prevented  from  frequent- 
ing the  store,  and  that  a  tenant  who  occupied  it,  left  it  in  conse- 
quence of  the  nuisance,  whereby  it  remained  empty,  was  inad- 
missible, because  not  alleged  in  the  declaration  as  special  dam- 
age. "  When  the  damages,"  said  the  Supreme  Court,  "  actually 
sustained  do  not  necessarily  arise  from  the  act  complained  of, 
and  consequently  are  not  implied  by  law,  in  order  to  prevent 
surprise  to  the  defendant  the  plaintiff  must  state  in  his  decla- 
ration the  particular  damage  which  he  has  sustained,  or  he  will 
not  be  permitted  to  give  evidence  of  it  upon  the  trial.  Here 
there  is  no  claim  for  damages,  in  the  declaration,  for  the  loss  of 
customers.  *  *  The  loss  of  the  tenant  and  the  consequent  loss 
of  the  rent,  ought  to  have  been  specially  alleged  in  order  to  en- 
title the  plaintiff  to  have  proved  them  as  damages."* 

80  in  a  still  more  recent  case  in  the  same  State,  in  an  action 
of  trespass  on  the  case,  the  declaration  alleged  that  the  defend- 
ant in  consideration  of  the  sale  by  the  plaintiff  to  him  of  certain 
premises  in  the  city  of  New  York,  covenanted  that  he  would 
erect  on  them  a  brick  dwelling-house,  and  would  not  erect  on 
them  any  building  to  be  occupied  in  any  manner  that  would 
be  a  nuisance  to  the  vicinity  of  the  premises.  The  declaration 
then  proceeded  to  aver,  that  the  defendant  had  not  erected  a 
brick  dwelling-house,  but  had  permitted  a  bake-house  to  be 
erected  on  the  premises,  and  suffered  it  to  be  occupied  in  a 
manner  that  was  a  nuisance  to  the  vicinity  of  the  premises. 
There  was  no  allegation  of  special  damage,  but  the  declaration 
concluded  generally  to  the  damage  of  the  plaintiff,  $6,000.  On 
the  trial,  the  plaintiff's  counsel  offered  to  prove  actual  damage 
sustained  by  him  in  the  depreciation  of  the  value  of  premises 
owned  by  him,  adjacent  to  the  lot  in  question,  occasioned  by  the 
erection  of  the  bake-house.  But  the  evidence  was  excluded  on 
the  ground  of  the  want  of  any  allegation  of  special  damage  in 
the  declaration ;  and  the  judge  who  tried  the  cause,  held  that 
the  plaintiff  could  only  recover  nominal  damages.  By  con- 
sent, a  nonsuit  was  ordered,  and  on  motion  to  set  this  aside,  the 

*  Sqtrier  vt.  Gould,  14  Wend.,  159. 
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Supreme  Court  held  the  decision  right.  "  Suppose,"  said  Cady 
J.,  "  the  bake-house  has  been  so  occupied  as  that  it  has  been  a 
nuisance,  how  has  it  damnified  the  plaintiff?  The  declaration 
does  not  show  that  he  has  been  annoyed  by  the  heat  and  smoke 
issuing  from  the  bake-house,  or  that  he  has  any  property  which 
has  been  lessened  in  value  by  it"* 

So  in  Alabama,  it  has  been  held  that  in  an  action  brought 
by  a  firm  for  a  malicious  prosecution,  proof  of  special  damage 
arising  from  loss  of  reputation,  credit,  or  business,  can  not  be 
given  unless  it  is  specially  averred  in  the  declaration^  And  the 
principle  has  been  recognized  in  South  Carolina.;): 

The  allegation  is  only  required  to  be  of  the  fact  as  it  exists 
in  lpgal  contemplation.  So,  an  allegation  that  the  plaintiff  has 
been  put  to  great  expense,  will  be  satisfied  by  proof  that  he 
has  incurred  a  liability  to  pay.§ 

An  important  question  in  regard  to  the  subject  of  damages, 
as  connected  with  pleading,  is  that  in  relation  to  the  misjoinder 
of  counts,  and  the  assessment  of  damages  thereon ;  but  as  this 
matter  belongs  also  to  the  head  of  practice,  it  will  be  consid- 
ered under  that  branch  of  our  subject.  We  have  already  had 
occasion,  when  treating  of  the  rights  of  parties  with  reference  to 
the  state  of  things  at  the  commencement  of  the  suit,  to  speak 
of  the  necessity  of  pleading  specially  matters  arising  after  suit 
brought.[ 

In  regard  to  the  amount  of  damages  to  be  averred,  it  is 
only  necessary  to  lay  them  so  high  as  to  cover  the  injury ;  for 
no  recovery  can  be  had  beyond  the  amount  in  the  declaration. 
It  was  indeed  anciently  held,  both  in  actions  of  indebitatus  as- 
sumpsit and  insimvl  computassent,  that  the  plaintiff  could  not 
recover  any  less  amount  of  damages  than  the  precise  sum  laid 
in  the  declaration.  1"  But  it  is  now  well  settled  otherwise,  and 
thus,  even  in  an  action  on  a  policy  of  insurance  averring  a 
total  loss,  a  recovery  may  be  had  for  a  partial  loss.** 

*  Bogart  vs.  Burknalter,  2  Barb.  S.  C.  B.,  525 ;  and  as  to  allegation  of  special  dam- 
age in  trover,  vide  ante,  497  and  498. 

t  Donnell  vs.  Jones,  18  Ala.  N.  S.,  490. 

%  Bowand  vs.  Bellinger,  8  Strobh.,  878. 

%  Richardson  vs.  Chasen,  10  Q.  B.  B.,  756. 
*  I  Supra,  110. 

II  Bayer  on  Damages,  Ch.  X.,  48,  et  seq.  Bagnall  vs.  Sacheverel,  Cro.  Eliz.,  292. 
Bamsden's  Case,  Clayton,  87. 

**  Chitty  on  Pleadings,  vol.  1,  871.    Marshall  on  Insurance,  629. 
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But  the  rule  the  other  way  is  adhered  to  with  severity.  If 
the  jury  assess  the  damages  at  a  sum  beyond  the  amount  laid 
in  the  declaration,  the  plaintiff  must  remit  the  excess  and  take 
judgment  only  for  the  residue.  If  judgment  be  entered  for  the 
whole  amount  of  damages  found  by  the  jury,  it  is  error.*  In 
many  cases  of  joint  trespass  and  several  damages  given,  the 
plaintiff  is  permitted  to  enter  one  joint  judgment  against  all, 
assuming  the  largest  sum  assessed  against  any  one  as  the  dam- 
ages against  all,  de  melioribus  domms.f  Where  the  plaintiff's 
particular  of  demand  stated  the  action  to  be  brought  for  one 
year's  salary,  or  damages  for  the  dismissal  of  the  plaintiff  be- 
fore the  expiration  of  the  year,  it  was  held  sufficient  to  let  in  a 
claim  on  a  quantum  meruit  for  work  done  during  a  portion  of 
the  year,  it  not  appearing  that  the  defendant  was  mifiled.J 

There  has  been  much  discussion  how  far  a  plea  can  be  put 
in  to  the  damage  only ;  and  the  reasonable  rule  appears  to  be 
that  such  a  plea  is  bad,  unless  the  damage  is  so  essentially  the 
cause  of  action  that  without  it  the  suit  could  not  be  main- 
tained^ As  to  demurrer,  it  is  no  ground  of  demurrer  to 
an  entire  breach  in  an  action  of  covenant  that  certain  conse- 
quential damage^  alleged  are  not  recoverable.  If  the  plaintiff 
is  entitled  to  recover  for  any  damage  it  is  sufficient  to  sup- 
port the  breach.) 

An  important  question  as  to  damages  with  reference  to 
pleading,  is  presented  in  the  United  States,  in  regard  to  the 
jurisdiction  of  those  courts  which  are  prohibited  from  taking 
cognizance  of  any  cases  unless  a  certain  pecuniary  amount  is  in 
controversy :  as  in  regard  to  the  Circuit  Courts,  which  do  not 
usually  exercise  their  jurisdiction  over  cases  involving  less  than 
five  hundred  dollars ;  and  the  Supreme  Court  of  the  United 

*  Hoblins  vs.  Kimble,  1  Bulst.,  49.  Cheveley  vs.  Morris,  2  W.  Black.,  1800. 
Curtiss  vs.  Lawrence,  17  Johns.,  111.  Doz  vs.  Day,  8  Wend.,  856.  Fish  vs.  Dodge, 
4  Demo,  811.  Fowlkes  vs.  Webber,  8  Humphreys,  580.  David  vs.  Conard,  1  Iowa, 
880.  In  this  last  named  State  (Iowa),  the  omission  to  aver  damages  at  the  conclusion 
of  a  declaration,  and  of  each  count,  is  cored  by  the  verdict,  when  the  declaration 
contains  an  allegation  of  indebtedness  for  a  greater  amount  than  that  of  the  judgment. 
In  Mississippi,  it  is  no  objection  to  a  verdict  that  it  is  for  more  than  the  amount  in- 
dorsed on  the  writ,  if  it  correspond  with  the  amount  laid  in  the  declaration.  Wil- 
liams vs.  Williams,  11  Smede.  &  M.,  898. 

t  Halsey  vs.  Woodruff,  9  Pick.,  555.    Fuller  vs.  Chamberlain,  11  Met,  508. 

X  Harris  vs.  Montgomery,  15  Jur.,  757. 

$  Robinson  vs.  Marohant,  7  Q.  B.,  918.    Wilby  vs.  Elston,  8  Man.  Gr.  &  8.,  142. 

|  Amory  vs.  Brodrick,  5  B.  &  Aid.,  712. 
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States,  the  appellate  jurisdiction  of  which  in  like  manner  com- 
mences at  the  sum  of  two  thousand  dollars.  And  it  has  been 
frequently  decided  "  that  the  damages  claimed  in  the  writ  and 
declaration  are  the  earn  in  controversy."  Even  if  the  plpintift 
recover  less  than  $500  it  cannot  affect  the  jurisdiction  of  the 
court,  if  a  greater  sum  be  claimed  in  his  writ*  But  on  appli- 
cation to  remove  a  suit  from  the  State  Court,  it  has  been  inti- 
mated that  the  amount  in  the  declaration  is  not  conclusive,  and 
that  the  plaintiff's  affidavit  may  be  received  to  controvert  it.f 

On  a  writ  of  error,  though  the  verdict  in  the  Circuit  Court 
be  for  less  than  $2,000,  but  more  than  that  sum  is  claimed  in 
the  declaration,  if  the  plaintiff  bring  error,  the  Supreme  Court 
has  jurisdiction;  for  the  judgment  may  be. reversed,  and  the 
whole  amount  claimed  recovered.}:  But  this  is  not  so  if  the 
writ  of  error  is  brought  by  the  defendant^  In  such  case  the 
amount  in  controversy  is  to  be  decided  by  the  sum  in  contro- 
versy at  the  time  of  the  judgment,  and  not  by  any  subsequent 
additions  thereto,  such  as  interest.  The  Court  cannot  look  be- 
yond the  time  of  the  judgment  in  order  to  ascertain  whether  a 
writ  of  error  lies  or  not.  J 

And  where  the  demand  is  not  for  money,  and  the  nature  of 
the  action  does  not  require  the  value  of  the  thing  demanded 
to  be  stated  in  the  declaration,  the  recognized  practice  of  the 
courts  of  the  United  States  has  been  to  allow  the  value  to  be 
given  in  evidence.^ 

Whenever  it  becomes  important  to  set  up  the  defense  of  the 
statute  of  limitations  to  claims  for  damages,  as  in  cases  of 
nuisances  of  long  standing,  it  is  necessary  that  it  should  be 
pleaded,  otherwise  it  will  be  disregarded.**    It  belongs  to  this 

*  Gordon  vs.  Longest,  16  Petero,  97  and  104. 

t  People  «f.  Judges  of  N.  T.  C.  P.,  2  Denio,  107. 

%  Gordon  vs.  Ogden,  8  Peters,  88. 

f  Smith  vs.  Honey,  8  Peters,  469.  See,  also,  Wilson  vs.  Daniel,  8  Dell.,  401. 
United  States  vs.  McDowell,  4  Cranch,  816.  Course  vs.  Stead's  Ex'r,  4  DalL,  82. 
Brown  vs.  Barry,  8  Dall.,  866.  United  States  vs.  Brig  Union,  4  Cranch,  216.  Peyton 
vs.  Bobertson,  9  Wheat.,  527.  Bitohie  vs.  Mauro,  2  Peters,  248.  Cooke  vs.  Woodrow, 
6  Cranch,  18.  Scott  vs.  Lunt's  Adm'r,  6  Peters,  849.  United  States  vs.  MoDaniel,  7 
Peters,  1. 

I  Enapp  vs.  BankB,  2  Howard,  78.   See,  also,  Wilson  vs.  Bandford,  10  Howard,  99. 

1  Ex  parte  Bradstreet,  7  Peters,  684.  United  States  vs.  Brig  Union,  4  Cranch,  216. 
Course  vs.  Stead's  Ex'r,  4  Ball.,  22. 

»»  Waggoner  vs.  Jermaine,  8  Denio,  806;  2  Saunders,  66,  note  8;  1  Chitty  PI.,  Ed. 
1887,  517,  note. 
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branch  of  our  subject  to  mention  that  accord  and  satisfaction 
by  parol,  or  by  writing  not  under  seal,  cannot  be  interposed  as 
a  bar  to  a  debt  by  record,  or  by  specialty,  where  the  debt  arises 
on  the  deed ;  but  it  may  be  set  up  as  a  bar  to  damages  founded 
on  the  breach  of  a  specialty  .* 

Of  the  rules  of  pleading  bearing  on  the  defense,  the  most 
important  is  that  which  relates  to  tender.  A  tender  may  be 
made  and  pleaded  where  the  demand  is  in  the  nature  of  a  debt, 
when  the  sum  due  is  either  certain  or  capable  of  being  made 
certain  by  mere  computation ;  but  it  is  not  allowed  when  the 
action  is  for  unliquidated  damages,  the  amount  of  which  is  to 
be  determined  by  the  exercise  of  discretion  by  a  jury.f 

If  the  rules  of  pleading  are  correctly  followed,  the  only  re- 
maining questions  in  regard  to  damages  are  those  which  come 
properly  under  the  head  of  practice.  The  most  important  of 
these  is  that  which  presents  itself  at  the  trial  of  the  cause  in 
regard  to  the  right  to  begin,  as  it  is  called ;  or,  in  other  words, 
in  what  cases  does  the  necessity  of  proving  damages  give  the 
plaintiff  a  right  to  open  and  close  the  cause,  where  the  affirma- 
tive of  the  issue  is  with  the  defendant  ?  The  importance  of  this 
subject  has  been  recently  clearly  stated  by  a  judge  of  great 
experience.  "  It,  unhappily,  still  remains  of  great  importance 
to  the  administration  of  justice  by  a  jury  that  the  right  to  be- 
gin should  be  correctly  adjudicated  on ;  for  all  who  aje  conver- 
sant with  those  trials  at  nisi  prius,  in  which  the  address  of 
counsel  may  materially  affect  the  result,  well  know  that  the 
issue  often  ultimately  depends  on  the  decision  which  party 
has  a  right  to  begin."j: 

In  England,  it  has  at  length  been  settled  by  a  rule  of  all 
the  judges,  that  the  plaintiff  shall  begin  in  all  actions  for  per- 
sonal injuries,  libel,  and  slander,  though  the  general  issue  may 
not  be  pleaded  and  the  affirmative  be  on  the  defendant.  In 
actions  of  contract^  however,  the  subject  is  still  involved  in 

*  Blake's  Case,  6  Rep.,  48.  Bee.  Ab.,  Aooord  and  Satisftotion.  Aldan  e#.  Blague, 
Cro.  Jao.,  99.  Kaye  e#.  Waghorne,  1  Taunt.,  488.  Strang  w.  Holmes,  7  Cowen, 
284.    Mitchell  t».Hawley,  4  Denio,  414. 

t  Chitty  on  Contract*,  798.  Green  w.  Shurtiiff,  19  Verm.,  592.  Holmes  et. 
Woodruff;  20  Venn.,  97. 

J  Pollock  C.  B.,  in  Aahby  tw.  Bates,  15  M.  &  Wels.,  589;  where  anew  trial  was 
ordered  because  of  an  erroneous  ruling  at  nisi  prius  as  to  the  right  to  begin.  See, 
also,  Booth  tw.  Milnes,  15  M.  &  Wels.,  669. 

§  Greenleaf  on  Evidence,  §  76,  8d  ed.,  149.  Mercer  w.  Whall,  9  Jur.,  576.  and  5 
Q.  B.,  447. 
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uncertainty.  An  effort  has  been  made  to  make  the  right  de- 
pend on  whether  the  plaintiff  goes  for  substantial  relief  or  for 
nominal  damages ;  bat  the  point  does  not  appear  to  have  been 
jet  authoritatively  settled.* 

In  this  country,  says  Mr.  Greenleaf,  in  his  very  valuable 
work  on  Evidence,  "  it  is  generally  deemed  a  matter  of  discre- 
tion, to  be  ordered  by  the  judge  at  the  trial  as  he  may  think 
most  conducive  to  the  administration  of  justice ;  but  the  weight 
of  authority  as  well  as  the  analogies  of  the  law,  seem  to  be  in 
favor  of  giving  the  opening  and  closing  of  the  cause  to  the 
plaintiff,  whenever  the  damages  are  in  dispute,  unliquidated, 
and  to  be  settled  by  the  jury  upon  such  evidence  as  may  be 
adduced,  and  not  by  computation  alone."f 

It  appears  to  me  that  this  language  ascribes  a  greater  dis- 
cretion to  the  judge  trying  the  cause,  and  would  lead  to  greater 
laxities,  than  are  in  fact  allowed.  In  Massachusetts,  it  has  been 
said,  citing  with  approbation  the  language  of  Lord  Denman,£ 
"  Wherever,  from  the  state  of  the  record  at  nisi  prius,  there  is 
any  thing  to  be  proved  by  the  plaintiff,  whether  as  to  the  facts 
necessary  for  his  obtaining  a  verdict,  or  as  to  the  amount  of 
damages,  the  plaintiff  is  entitled  to  begin.  But  when  the 
onus  probcmdi  lies  on  the  defendant,  he  is  entitled  to  begin." 
80  in  the  same  State,  when  in  trespass  the  defendant  pleads 
soil  and  freehold  in  himself  without  any  other  plea,  and  issue  is 
joined  thereon,  the  right  of  opening  and  closing  the  argument 
before  the  jury  belongs  to  the  defendant.§  So,  in  the  same 
State,  on  the  hearing  before  a  jury  to  re-assess  damages  for 
taking  land  for  a  railroad,  the  party  claiming  damages  has  the 
right  to  open  and  close,  and  a  contrary  ruling  at  the  trial  was 
held  erroneous.! 

We  have  already  said  that  an  important  question  may 
arise  as  to  the  assessment  of  entire  or  several  damages.^    The 


*  Chapman  w.  Bawson,  8  Q.  B.,  678.  Cannam  w.  Farmer,  2  Car.  &  Kir.,  747. 
In  the  Exchequer,  the  crown  has  the  right  to  a  general  reply  in  all  oases  where  the 
crown  has  an  interest.  Chandos  vt.  Comm'r  of  Inland  Revenue,  SO  Law  J.  Bep.  N. 
8.,  Exoh.,  269. 

t  Greenleaf  on  Evidence,  $  76, 160,  8d  ed.,  where  cases  will  be  found. 

X  In  Meroer  «#.  Whall,  5  Adol.  &  Ellis,  447. 

§  Davis  w.  Mason,  4  Pick.,  156. 

I  Conn.  Biver  B.  B.  w.  Clapp,  1  Cashing  B.,  569. 

H  Supra,  576. 
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jury  may  assess  entire,  or  distinct  damages  on  each  of  the 
counts,  when  separate  injuries  have  been  proved.  If  distinct 
damages  be  assessed,  judgment  may  be  given  on  either  of  the 
counts ;  but  if  the  jury  find  entire  damages  on  all  the  counts, 
the  judgment  must  be  entire;  and  in  this  case,  if  one  of  the 
counts  be  insufficient,  judgment  will  be  arrested,  or  a  writ  of 
error  be  sustainable.*  This  may  be  where  a  good  count  is 
joined  with  a  bad  count ;  or  where  a  bad  assignment  of  breaches 
is  joined  with  good ;  or  where  counts,  though  good  in  them- 
selves, are  improperly  joined;  or  where  a  single  count  con- 
tains good  and  bad  causes  of  action ;  and  in  those  cases,  if  gen- 
eral damages  are  assessed,  the  practice  has  been  different.  If 
the  verdict  can  be  amended  or  applied  to  the  good  counts,  this 
in  some  cases  will  be  done.f  And  it  has  been  said  in  England 
to  be  a  settled  rule  that,  "  if  the  same  count  contains  demands 
for  one  of  which  the  action  lies  and  not  for  the  other,  all  the 
damages  shall  be  referred  to  the  good  cause  of  action,  though  it 
would  be  otherwise  if  they  were  in  separate  counts.'^ 

But  if  the  verdict  can  not  be  awarded  or  applied  to  the  good 
counts,  then  the  question  is  whether  the  cause  should  be  tried 
again,  or  the  judgment  entirely  arrested.  In  some  cases  the 
judgment  has  been  arrested  ;§  and  this  still  seems  the  practice 
in  England,  where  counts  good  in  themselves  are  improperly 


*  Chitty  on  Pleadings,  vol.  L,  447.  Hambleton  vs.  Veere,  2  Saunders,  196.  Ed- 
dowes  v$.  Hopkins,  Dong.,  876.  Grant  vs.  Astle,  Dong.,  752.  In  this  case  Lord 
Mansfield,  while  he  maintained  the  doctrine,  declared  the  role  "  inconvenient,  ill- 
founded,  and  absurd,77  and  called  attention  to  the  fact,  that  it  did  not  apply  to  criminal 
prosecutions.  But  in  O'Connell  vs.  Beginam,  9  Jurist,  25,  the  same  principle  was  ap- 
plied to  an  indictment  for  conspiracy.  See,  also,  Cheetham  vs.  Tillotson,  5  J.  B.,  480. 
The  rule  in  civil  actions  has  been  recently  affirmed  in  England.  Eliot  vs.  Allen,  1  Man. 
Gr.  A  Scott,  18.  Where  a  breach  gives  no  data  to  regulate  the  assessment  of  damages, 
though  it  negative  the  words  of  the  condition  of  the  bond,  it  is  not  well  assigned. 
People  vs.  Bussell,  4  Wend.,  570.  But  if  bo  assigned  that  the  plaintiff  would  be  en- 
titled to  nominal  damages  only,  it  is  not  enough.  Albany  Dutch  Church  vs.  Vedder, 
•  14  Wend.,  165.    Backus  vs.  Bichardson,  5  J.  B.,  476. 

t  Chitty  on  Pleadings,  vol.  L,  448. 

X  Doe  &  Lawrie  vs.  Dyeball,  8  B.  &  C,  70.    Kitchenman  vs.  Sheel,  8  Exchequer,  49. 

§  Com.  Dig.,  Damages  E.,  5.  Corner  vs.  Shew,  4  Mees.  &  W.,  168.  Where  the 
plaintiff  declares  upon  a  contract  consisting  of  several  parts,  and  assigns,  among  other 
breaches,  one  which,  from  his  own  showing,  could  not  have  taken  place  before  the 
action  was  brought,  the  court  cannot  intend  that  the  damages,  if  assessed  generally, 
were  given  only  for  that  matter  in  the  count  which  was  actionable,  and  therefore  will 
reverse  the  judgment.  Gordon  vs.  Kennedy,  2  Binn.,  287.  Lewis  vs.  Whitham,  2 
Strange,  1185.  / 
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joined,  which  is  in  truth  a  misjoinder  of  causes  of  action  ;*  but 
where  good  counts  are  joined  with  bad,  the  rule  now  seems  to 
be  that  a  new  trial  will  be  awarded.f 

Such  seems  the  well  settled  system  in  England,  but  in  some 
parts  of  our  Union  a  more  rational  rule  has  been  adopted.  In 
Connecticut,  the  Supreme  Court  has  recently  said,  "  that  if 
there  be  good  and  bad  counts,  or  good  and  bad  matter  in  the 
same  count,  the  presumption  in  our  courts  is,  that  damages  are 
given  on  the  good  parts."£ 

So  in  Ohio,  if  the  declaration  contains  a  good  count  among 
defective  counts,  the  court  on  error  will  intend  that  the  verdict 
was  well  taken  on  the  good  count,  unless  the  record  shows  that 
it  was  rendered  upon  those  that  were  defective.§ 

Mr.  Sergeant  Williams,  in  his  valuable  notes  to  Saunder's 
Reports,  ]  after  collecting  a  great  number  of  cases  on  this  sub- 
ject, observes  that  the  result  of  them  all  appears  to  be,  that 
where  it  is  expressly  and  positively  averred  in  the  declaration 
that  the  plaintiff  has  sustained  damages  for  a  cause,  arising 
subsequent  to  the  commencement  of  his  suit,  or  previous  to  his 
having  any  right  of  action,  and  the  jury  gives  entire  damages, 
the  judgment  will  be  arrested.  But  when  the  cause  of  action 
is  properly  laid,  and  the  other  matter  comes  in  either  under  a 
scilicet,  or  is  void,  insensible,  or  impossible,  and  it,  therefore, 
cannot  be  intended,  that  the  jury  ever  had  it  under  their  con- 
sideration, the  plaintiff  will  be  entitled  to  judgment.^ 

The  better  mode,  of  course,  where  any  difficulty  of  this 
kind  is  apprehended,  is  to  assess  the  damages  severally  on  each 
count.  In  such  case  the  judgment  will  be  arrested  only  on  the 
count  that  is  bad.** 

So  part  of  a  count  may  be  bad ;  and  in  such  a  case,  where,f  f 

*  Johnson  w.  Mullin,  12  Ohio,  10.    Chisom  w.  School  Directors,  19  Ohio,  289. 

t  Kitchenman  vs.  Sheel,  8  Exch.,  49. 

X  Leach  w.  Thomas,  2  Mees.  A  W.,  427.  Emblin  vs.  Dartnell,  12  M.  &  W.,  880. 
Graves  vs.  Waller,  19  Conn.  B.,  90. 

$  Hopkins  vs.  Beadle,  1  Caines,  847.    Lyle  vs.  Clason,  1  Caines,  581. 

|  2  Saund.,  169. 

f  Steele  vs.  Western  Inland  L.  N.  Co.,  2  J.  B.,  286. 

**  Hayter  vs.  Moat,  2  M.  &  W.,  56.  In  the  case  of  Gregory  vs.  The  Bake  of  Bruns- 
wick, 7  Scott's  New  Bep.,  972,  the  jury  having  found  a  general  verdict  for  the  defend- 
ants, the  court  refused  to  award  a  venire  de  novo  on  the  ground  that  they  had  not  as- 
sessed damages  on  the  issue  at  law. 

ft  Campbell  vs.  Lewis,  8  Barn.  &  Aid.,  892. 
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in  an  action  of  covenant  for  quiet  enjoyment,  tbe  plaintiff  had 
averred  by  way  of  special  damages,  after  setting  ont  an  evic- 
tion, that  he  had  lost  divers  large  sums  of  money  expended  on 
and  about  improving  the  premises,  it  was  insisted  that,  as  part 
of  the  special  damage  did  not  fall  within  the  covenant,  and  the 
jury  had  assessed  general  damages,  the  whole  was  erroneous. 
But  Abbott,  C.  J.,  intimated  that,  the  whole  declaration  con- 
sisting of  one  count,  after  verdict  it  was  to  be  presumed  that 
the  judge  at  the  trial  directed  the  jury  to  confine  their  attention 
to  that  part  of  the  special  damage  only  which  was  relevant  to 
the  covenant  broken.  So  in  New  York,  it  has  been  held  that 
where  a  count  contains  two  separate  and  distinct  allegations  of 
damages,  one  actionable  and  the  other  not,  no  motion  in  arrest 
of  judgment  will  be  sustained ;  for  the  court  will  intend,  after 
verdict,  that  the  damages  were  only  given  for  the  actionable 
part  of  the  declaration.* 

In  regard  to  the  verdict,  the  question  of  severance  is  im- 
portant in  another  point  of  view.  Where  several  persons  am 
jointly  charged  in  an  action  of  tort,  as  of  assault,  battery,  and 
false  imprisonment,  and  they  either  plead  jointly,  or  severally  in 
their  pleas,  or  one  suffer  judgment  to  go  by  default,  if  the  jury 
assesses  several  damages,  the  verdict  is  wrong,  and  the  judg- 
ment will  be  erroneous  ;f  for  the  trespass  being  jointly  charged, 
and  the  jury  finding  them  jointly  guilty,  the  damages  cannot 
be  separated,  and  consequently  the  verdict  should  be  for  the 
amount  which  the  most  culpable  ought  to  pay.  But  in  such  a 
case,  the  difficulty  can  be  remedied  by  entering  a  nolle  pro&equi 
against  all  but  one,  and  taking  judgment  against  him  only 4 

But,  on  the  other  hand,  if  the  charge  is  several,  the  rule  is 
the  reverse.  So,  in  an  action  against  divers  persons  found 
guilty  of  several  takings  or  offenses,  damages  ought  to  be  as- 
sessed against  them  severally ;  as  in  trespass  for  battery  and 
goods,  if  one  be  found  guilty  for  the  battery,  and  the  other  for 
the  goods  taken. 

*  Steel  w.  Western  I.  L.  W.  Co.,  2  J.  B.,  286.  10  Coke,  180.  Willea  Bep.,  448. 
5  Bac  Abr.,  249. 

t  Salmon  c«.  Smith,  1  Saunders,  207,  n.  2.  Hill  vs.  Goodohild,  5  But.,  2790. 
Mitchell  «.  Milbank,  6  T.  B.,  199.  Brown  vs.  Allen,  4  Bap.,  N.  C,  158.  Bohun  «*» 
Taylor,  6  Cowen,  818.  Wakely  vs.  Hart,  6  Bin.,  816,  819.  Bostwiok  vs.  Lewis,  1  Day,. 
84.    Crawford  vs.  Morris,  5  Grattan,  90. 

\  Holly  vs.  Mix,  8  Wend.,  850. 
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So,  if  against  three  defendants,  one  demure,  another  makes 
default,  and  a  third  joins  issue ;  on  the  trial,  several  damages 
shall  be  assessed  against  those  who  demur  and  make  default* 
Where  there  is  a  demurrer  to  evidence  and  a  joinder,  the  court 
may  have  the  damages  assessed  by  the  jury  conditionally,  or 
they  may  discharge  the  jury,  leaving  the  damages  to  be  as- 
sessed by  another  jury,  should  the  demurrer  be  overruled.f 

In  a  joint  action  of  assault  against  husband  and  wife,  and 
evidence  of  a  separate  assault  by  the  husband  alone,  the  plain- 
tiff cannot  recover  damages  for  such  separate  assault.;}: 

It  has  been  held  in  England,  that  where  a  verdict  is  taken  . 
at  nisi  prius,  subject  to  the  award  of  an  arbitrator,  to  whom 
all  matters  in  difference  are  referred,  he  cannot  award  a  greater 
sum  than  that  for  which  the  verdict  was  taken.    But  this  does 
not  apply  to  the  action  of  debt.g 

There  was  formerly,  in  England,  a  charge  on  the  plaintiff's 
judgment  called  da/mage  clear,  which  was  a  payment  required 
to  be  made  of  twelve  pence  in  the  pound :  but  it  seems  to  have 
been  long  since  abolished ;  for  in  an  early  case  in  appears  that 
the  court  "  thought  it  hard  that  the  plaintiff  should  be  stopt  of 
his  judgment  till  he  had  paid^  his  damage  clear,'9  and  they  re- 
solved to  amend  it.| 

*  Com  Dig.  Damages,  E.  5.    Chapman  vs.  House,  T.  18  G.  II.,  Str.  2, 1140. 

Many  curious  cases,  as  to  assessing  damages,  may  be  found  in  Viners  Abr.,  tit. 
Damage  G,  and  2>.  Bat  the  actions  being  obsolete,  or  the  cases  in  themselves  pecu- 
liar and  extraordinary,  it  would  be  out  of  place  to  take  further  note  of  them  here. 

As  to  writs  of  inquiry  for  assessment  of  damages,  much  law  is  to  be  found  in 
Vin.  Ab.,  Damages,  D.  a.,  but  it  does  not  properly  belong  in  this  place. 

In  New  York,  in  an  action  against  several,  if  one  pleads  to  issue  and  another  suf- 
fers judgment  by  default,  damages  must  be  assessed  against  both  at  the  same  time,  by 
the  jury  who  try  the  issue.    Van  Schaick  vs.  Trotter,  6  Cow.,  599. 

On  a  vsmre  tarn  quam,  to  try  an  issue  as  to  one  count,  and  assess  contingent  dam- 
ages on  demurrer  to  others,  if  the  plaintiff  be  non-suited  as  to  the  issue,  he  cannot 
proceed  to  assess  contingent  damages  on  the  counts  demurred  to.    Packard  «*.  Hill, 

7  Cow.,  484. 

In  the  same  State,  the  damages  can  be  assessed  by  the  clerk,  on  promissory  notes, 
bills,  Ac,  but  not  on  the  common  counts  nor  unliquidated  demands ;  and  in  regard 
to  this,  several  cases  have  been  decided.  Burr  vs.  Waterman,  2  Cow.,  86.  Colden  vs. 
Knickerbacker,  2  Cow.,  81.    Bogera  vs.  Coleman,  8  Cow.,  62.    Beard  vs.  Van  Wickle, 

8  Cow.,  885.    Seeber  vs.  Yates,  6  Cow.,  40. 

t  Bull  N.  P.,  814.    2  Tidd's  Pr.,  786.    Andrews  vs.  Hammond,  2  Blaokf.,  640. 

X  Goddard  vs.  Hart,  5  Oilman,  95. 

S  Bonner  vs.  Charlton,  5  East,  189.  Annan  vs.  Job,  Nov.  14  and  16, 1846,  Lon- 
don Jurist,  Vol.  x.,  1088.  Pearce  vs.  Cameron,  1  Mees.  &  W.,  676,  is  also  cited  in  the 
last  case,  but  I  cannot  find  it. 

|  March's  Reports,  76. 
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The  other  questions  in  regard  to  damages  relate  principally 
to  the  subject  of  costs ;  and  indeed,  in  the  early  periods  of  the 
English  jurisprudence,  damages  and  costs,  damna  et  ctutagia 
were  convertible  terms  ;*  but  the  questions  which  regard  the 
relation  of  damages  to  costs,  though  extremely  important  in 
practice,  are  so  local  in  their  character,  and  depend  so  much  on 
statutes,  that  it  would  be  inexpedient  here  to  do  more  than  ad- 
vert to  them. 

In  England,  a  petition  of  right  is  said  to  be  maintainable 
for  no  other  objects  than  land  or  specific  chattels,  certainly  not 
for  a  sum  of  money  claimed  either  as  debt  or  by  way  of  dam- 

ages.f 

■  ■■■■        .  ^  I.    ■ i . . »  ,       — » — — — — 

*  Zink  w.  Langton,  Doug.,  751.  * 

t  Baron  De  Bode's  Case,  8  Q.  B.,  208 ;  where  the  authorities  are  stated  at  large. 

If  a  demurrer  to  a  declaration  in  a  suit  by  drawer  against  acceptor  be  overruled, 
the  oourt  may,  in  Indiana,  assess  the  damages  so  far  as  the  amount  due  on  the  bill  is 
concerned ;  but  as  to  the  costs  of  the  protest,  if  chargeable  at  all,  there  must  be  a  jury. 
Fhipps  vs.  Addison,  7  Blaokf.,  875. 

In  the  same  State,  in  debt  on  a  sheriff's  bond  upon  the  execution  of  a  writ  of  in- 
quiry, after  a  demurrer  to  the  replication  assigning  breaches  has  been  overruled,  the 
quantum  of  the  relator's  damages  is  the  only  subject  of  inquiry.  Clark  et  al.  vs.  The 
State,  7  Bkckf.,  570. 
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OF  DAMAGES  WITH  REGARD  TO  EVIDENCE. 

Aft  a  general  rule  the  plaintiff  is  not  allowed  to  testify— Exceptions  in  which  he  is  ad- 
mitted to  give  evidence.  The  witness  is  to  testify  only  as  to  facts,  and  not  as  to 
opinions— Exception  in  case  of  experts— in  case  of  value.  Doctrine  of  Presump- 
tions, frequent  necessity  of  being  content  with  imperfect  and  unsatisfactory  proof. 

We  have  now  to  consider  the  mode  of  proof  by  which  claims 
to  damage  are  substantiated.  The  rules  which  govern  evidence 
as  applied  to  fix  the  measure  of  relief,  are  neither  numerous 
nor  complex,  but  they  deserve  very  careful  attention. 

We  have  seen*  that  in  the  early  stages  of  the  civil  law,  the 
plaintiff  was  allowed  to  fix  the  amount  of  the  compensation  to 
which  he  conceived  himself  entitled,  subject  only  to  the  re- 
straining hand  of  the  judex.  With  us,  the  rule  is  carried  to  the 
other  extreme,  and  as  a  general  principle  of  the  common  law, 
neither  party  to  the  record  is  allowed  to  give  testimony  in  any 
branch  of  the  case.f  But  to  this  general  rule  certain  exceptions 
have  been  introduced. 

The  oath  of  the  party  is  admitted  in  respect  of  a  lost 
deed,  or  other  paper  preparatory  to  the  introduction  of  second- 
ary evidence  to  prove  its  contents.  So,  too,  in  complaints 
under  the  bastardy  acts,  the  oath  of  the  female  is  admitted  to 
charge  the  defendant  with  the  paternity  of  the  offspring.  So, 
again,  the  rule  has  been  relaxed  in  order  to  prove  the  amount  of 
compensation  to  which  a  party  is  entitled ;  thus  the  oath  of  the 

*  Supra,  80. 

t  In  England^  in  an  action  of  tort,  where  one  defendant  joins  issue  and  the  other 
lets  judgment  go  by  default,  the  party  who  has  suffered  judgment  may  give  evidence 
for  the  plaintiff  if  he  has  no  other  interest  than  can  be  inferred  from  the  fact  of  his 
being  a  party  to  the  record.  Haddrick  vs.  Heslop,  et  al.,  12  Q.  B.,  267.  A  party  to 
the  record  as  such  is  no  longer,  in  England,  incompetent  to  testify.  Worrall  vs.  Jones, 
7  Bing.,  895. 
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plaintiff  is  admitted  in  many  States  of  the  Union  to  prove  the 
truth  of  entries  in  his  books,  of  goods  delivered  in  small  amounts, 
or  of  daily  labor  performed,  when  the  party,  from  his  situation, 
has  no  evidence  but  the  accounts  kept  by  himself,  and  where, 
as  a  general  thing,  from  the  nature  of  the  traffic  or  service  he 
cannot  have.  So,  too,  where  robberies  or  larcenies  have  been 
committed,  and  no  evidence  exists  but  that  of  the  party  robbed 
or  plundered,  he  has  been  admitted  as  a  witness  to  prove  his 
loss ;  for  it  is  said  that  in  these  cases  the  party  injured  shall 
have  an  extraordinary  remedy,  in  odium  spoliatoris.  On  this 
ground  in  an  action  against  the  Hundred  under  the  English  statute 
of  Winton,  the  person  robbed  was  admitted  as  ft  witness  to  prove 
his  loss  and  the  amount  of  it*  So,  too,  in  Pennsylvania,  in 
an  action  against  the  county  for  the  destruction  of  property  by 
a  mob,  the  plaintiff  may  prove  her  ownership  and  the  value  of 
wearing  apparel  destroyed.,  f  but  not  the  destruction  of  house- 
hold furniture,  because  there  the  argument  tx  necessitate  does 
not  apply  4  So,  also,  in  equity,  where  a  man  ran  away  with  a 
casket  of  jewels,  the  party  injured  was  admitted  as  a  witness.§ 
So,  too,  when  the  defendant,  a  shipmaster,  broke  open  and  plun- 
dered the  plaintiff's  trunk,  the  latter  was  allowed  to  testify  to 
the  contents  of  the  trunk.) 

An  effort  has  been  made  in  Pennsylvania  to  extend  this  ex* 
ception  to  all  cases  of  passengers  by  public  conveyances,  where 
there  is  no  criminal  nir  even  any  tortious  act  committed  by 
the  defendant  beyond  mere  negligence ;  and  it  has  been  said 
that  in  such  cases  the  plaintiff  may  testify  from  necessity.^ 
But  in  Massachusetts  this  has  been  denied ;  title  old  and  salutary 
principle  has  been  adhered  to,  and  in  a  case  of  mere  negli- 
gence, it  has  been  decided  that  the  plaintiff  is  not  competent, 
even  though  he  has  no  other  testimony  as  to  the  amount  of  his 
loss.** 

Another  general  rule  which  pervades  all  our  law,  is  that 

*  Bui.  N.  P.,  187.  Porter  w.  Hundred  of  Beyland,  Peake'a  Add.  Cues,  203.  Snow 
«f .  Eastern  Railroad  Co.,  12  Met.,  44. 

t  County  w.  Leidy,  10  Barr.,  45 ;  see,  also,  Clark  w.  Spenoe,  10  W.,  885.  McGill 
v«.  Bowand,  8  Barr,  451. 

X  Ibid. 

§  East  India  Co.  w.  Brans,  1  Verm.,  808. 

I  Herrman  w.  Drinkwater,  1  Oreenl.,  27. 

IT  Whitesell  vs.  Crane,  8  Watts  &  Serg.,  869. 

**  Snow  vs.  Eastern  B.  B.  Co.,  12  Met.,  44. 
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the  witness  is  to  testify  only  to  facts.  He  is  to  speak  as  to  the 
facte  which  he  has  heard  or  seen.  His  opinion  is  not  to  be  given, 
for  it  is  the  opinion  of  the  jury  on  the  testimony  whieh  forms  the 
verdict  and  decides  the  case.  But  to  this  role  again  there  are 
many  important  exceptions.  80  pedigree  is  often  proved  by 
the  hearsay  of  the  family.  80  handwriting  is  proved  by  the 
opinions  of  those  familiar  with  the  signature  of  the  party.  So 
too,  the  witness  has  been  allowed  to  state  his  opinion  in  cases 
of  criminal  conversation,  to  show  the  state  of  the  affections  of  the 
parties.*  And  on  similar  grounds  in  cases  of  breach  of  pro* 
mise  of  marriage.  In  an  action  of  the  latter  description,  the 
Supreme  Court  of  New  York  said:  "We  do  not  see  how 
the  various  facts  upon  which  an  opinion  of  the  plaintiff's  at- 
tachment must  be  grounded,  are  capable  of  specification,  so  as 
to  leave  it  like  ordinary  facts  as  a  matter  of  inference  to  the 
jury.  It  is  true  as  a  general  rule,  that  witnesses  are  not  al- 
lowed to  give  their  opinions  to  a  jury ;  but  there  are  exceptions, 
and  we  think  this  one  of  them.  There  are  a  thousand  things 
indicating  the  existence  of  degrees  of  the  tender  passion  which 
language  cannot  specify.  The  opinions  of  witnesses  on  this 
subject  must  be  derived  from  a  series  of  instances  passing 
under  their  observation,  which  yet  they  never  could  detail  to  a 
jury."f  So,  too,  evidence  of  this  kind  has  been  admitted  in  cases 
of  insanity,  but  it  has  been  pronounced  by  a  very  able  judge 
"  the  most  unsatisfactory  and  the  least  to  be  depended  on."$ 

The  general  rule  which  requires  a  witness  to  speak  to  facts 
within  his  knowledge,  is  applied  to  the  subject  of  compensa- 
tion ;  the  damage  must  be  proved  like  any  other  fact  in  the 
cause,  and  no  testimony  amounting  to  mere  opinion  is  compe- 
tent. So  in  New  York,  a  witness  cannot  be  allowed  to  give  his 
opinion  as  to  the  amount  of  damages  sustained  by  a  party  in 
consequence  of  a  mill  lying  still.§  So,  the  opinions  of  witnesses 
as  to  the  amount  of  damages  caused  by  the  deprivation  or  with- 
drawal of  water  from  a  tavern,  are  inadmissible.!    So,  too,  on 


*  Trelawney  w.  Coleman,  2  Starkie,  168, 191. 
t  McKee  vs.  Nelson,  4  Cow.,  866. 
t  Clark  w.  Fisher,  1  Paige,  171. 
$  Doolittle  vs.  Eddy,  7  Barb.  S.  C.  B.,  75. 

IHarger  w.  Edmonds,  4  Barb.  S.  C.  B.,  256.      Giles  w.  O'Toole,  4  Barb. 
8.  C.  B«,  261. 
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ascertaining  the  injury  caused  by  an  alleged  nuisance,  a  wit- 
ness cannot  give  his  opinion  as  to  the  amount  of  damage.* 

80  in  an  action  for  the  breach  of  a  covenant  contained  in  a 
lease,  that  the  defendant  would  not  let  any  other  mill  site  on 
the  same  stream,  it  was  held  not  proper  to  admit  witnesses  to 
testify  their  opinion  as  to  the  amount  of  damage  which  the 
plaintiffs  had  sustained  by  the  erection  of  the  rival  site,  and  a 
new  trial  was  ordered.f  And  the  correctness  of  the  principle 
laid  down  in  this  case  has  been  very  recently  affirmed.}: 

On  the  same  ground,  and  with  still  stronger  reason,  it 
has  been  decided  in  Ohio,  that  a  person  who  is  present  during 
the  trial  of  a  cause,  and  has  heard  witnesses  describe  the  man- 
ner in  which  a  ford  is  injured  by  the  erection  of  a  dam  across 
a  stream  of  water  below  it,  is  not  competent  to  give  his  opinion 
of  the  damages  sustained  by  the  party  injured.§  So,  intelligent 
merchants,  well  acquainted  with  the  plaintiff  and  his  business, 
were  held  not  competent  to  give  an  opinion  as  to  the  damage  of 
the  plaintiff  in  being  deprived  of  the  advantage  of  his  own 
care  and  oversight.) 

To  the  general  rule  that  the  witness9  opinion  cannot  be  re- 
ceived as  to  the  amount  or  character  of  injury  sustained,  there 
are,  however,  some  considerable  exceptions.  Of  these,  perhaps 
the  most  comprehensive  and  important  is  that  which  admits 
persons  of  science,  or  experts  in  any  profession,  to  testify  as  to 
their  opinion  on  a  given  state  of  facts  relating  to  matters  in  re- 
gard to  which  their  education  gives  them  peculiar  capacity  for 
forming  a  correct  judgment.^" 

80  in  Massachusetts,  on  the  trial  of  an  action,  to  recover  dam- 
ages for  injury  done  to  the  plaintiff's  garden  and  nursery  by 
smoke,  heat,  and  gas  proceeding  from  the  defendant's  brick 
kiln,  two  gardeners  who  had  had  much  experience  in  raising  and 
cultivating  fruit  trees,  shrubs,  and  plants,  and  who  had  testified 
to  the  particulars  of  the  plaintiff's  injury,  were  allowed  to  give 
their  opinion  as  to  the  amount  of  damage.  And  the  Court  say : 
"  It  seems  to  us  that  it  would  be  impracticable  to  dispense  with 

*  Fifih  v8.  Dodge,  4  Demo,  811. 

t  Norman  w.  Wells,  17  Wend.,  187, 161, 

X  Fish  V8.  Dodge,  4  Denio,  811,  818. 

$  8hepherd  «*.  Willis,  19  Ohio,  142. 

1 88  Wend.,  481 ;  17  Wend.,  161 ;  24  Wend.,  668 ;  21  Wend.,  842. 

1  Folks  w.  Chad,  8  Dong.,  167. 
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this  species  of  testimony  in  many  actions  for  trover  for  personal 
property,  where  no  detail  of  facts  could  adequately  inform  the 
jury  of  the  value  of  the  article.  The  opinion  of  a  witness  as  to 
the  value  of  a  horse  is  much  more  satisfactory  evidence  than  a 
detailed  statement  of  his  size,  color,  age,  &c.,  to  give  the  jury 
the  requisite  information  to  enable  them  to  assess  damages  for 
the  conversion  of  a  horse."*  So  in  an  action  on  a  building  con- 
tract, a  mason  may  be  asked  how  long,  in  his  opinion,  it  would 
take  to  dry  the  walls  of  a  house  so  a*  to  render  it  fit  and  safe 
for  human  habitation.! 

But  this  exception  is  generally  strictly  limited  to  the  case  of 
experts  in  matters  of  art  and  skill,  and  is  not  enlarged  so  as  to 
admit  opinions  in  ordinary  cases,  where  the  jury  may  be  sup- 
posed competent  to  form  their  judgment  from  the  statement  of 
the  facts.  Nor  where  the  opinion  necessarily  degenerates  into 
mere  conjecture.  So,  in  an  action  for  negligently  injuring  and 
sinking  a  canal  boat,  a  boatman  who  knew  the  boat  in  question 
previous  to  her  being  injured,  and  swore  that  he  had  raised 
sunken  boats  and  repaired  them,  cannot  testify  as  to  his  opinion 
of  what  the  damages  would  be,  from  the  description  of  the  sit- 
uation of  the  boat  by  the  witnesses.^ 

In  an  action  on  the  case  against  a  railroad  company  for  in- 
jury to  the  person  of  a  passenger  through  the  negligence  of  the 
company,  evidence  of  loss  sustained  by  the  plaintiff  in  his  bus- 
iness in  consequence  of  the  injury  received,  is  proper  to  aid  the 
jury  in  estimating  the  plaintiff's  damages ;  and  for  that  purpose 
the  nature  of  the  plaintiff's  business,  its  extent,  and  the  impor- 
tance of  his  personal  oversight  and  superintendence  in  conduct- 
ing it,  may  be  shown,  but  the  opinions  of  witnesses  as  to  the 
amount  of  loss  are  inadmissible.^ 

A  party  in  the  City  of  New  York,*  whose  property  is  de- 
stroyed by  the  order  of  the  city  officers  to  stop  the  spread  of  a 
conflagration,  is  entitled  to  an  allowance  to  the  full  value  of  the 
property  destroyed,  without  any  deduction  for  the  amount  in- 
sured and  interest  on  it ;  but  the  opinions  of  bystanders  that 
the  building  destroyed  would  have  been  consumed  by  the  fire 

*  Vandine  vs.  Burpee,  18  Met.,  288. 

t  Smith  «*.  Gugerty,  4  Barb.  S.  C.  B.,  615. 

%  Paige  m.  Hazard,  5  Hill,  608. 

$  Lincoln  vs.  Saratoga  A  Sch'y  B.  B.  Co.,  28  Wend.,  425. 
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if  they  had  not  been  blown  up,  are  inadmissible.    It  was,  how- 
ever, suggested  that  perhaps  the  opinion  of  firemen  and  others, 
having  particular  knowledge  and  experience  with  reference  to 
t  fires,  might  be  received.* 

Another  exception  to  the  rule  which  excludes  mere  opinion, 
is  that  which  permits  testimony  to  be  offered  as  to  the  value. 
Witnesses  familiar  with  the  article  in  question  are  permitted  to 
state  their  opinion  as  to  its  value,f — and  that  in  its  actual  or  in 
an  assumed  and  hypothetical  state.  And  so  as  to  the  value  of 
services.^  So,  in  an  action  for  a  nuisance,  an  architect,  acquaint- 
ed with  the  locality,  may  be  asked  if  the  nuisance  depreciated 
the  value  of  the  houses  in  the  neighborhood^ 

The  question  of  damages  is  often  governed  by  the  doctrine 
of  presumptions.  Presumptions  are  sometimes  absolute  and 
not  to  be  rebutted  by  any  proof;  in  other  cases  they  only  rise 
to  the  force  of  prima  facie  evidence,  and  may  be  met  and  con- 
tradicted like  any  other  testimony.  So  where  the  plaintiff  shows 
himself  to  have  sustained  damage  resulting  from  the  act  of  the 
defendant,  which  act  with  proper  care  does  not  ordinarily  pro- 
duce damage,  he  makes  out  *  prima  facie  case  of  negligence, 
which  cannot  be  repelled  but  by  proof  of  care,  or  some  extra- 
ordinary accident  which  makes  care  useless.  J  So  in  case  against 
a  railway  company,  for  setting  fire  to  premises  adjoining  their 
line,  the  fact  of  premises  being  fired  by  sparks  emitted  from  a 
passing  engine  is  prima  facie  evidence  of  negligence  on  the 
part  of  the  company,  rendering  it  incumbent  on  them  to  prove 
that  precautions  had  been  adopted  reasonably  calculated  to 
prevent  such  accidents.^* 

So,  again,  the  acts  of  the  parties  themselves  may  determine 
the  value  of  the  thing  in  controversy,  and  operate  like  an  abso- 
lute liquidation  of  damages*  So,  in  an  action  on  an  agreement 
in  which  the  defendant  acknowledged  that  he  had  received 
of  the  plaintiff  certain  enumerated  goods,  attached  by  the 
plaintiff  as  a  deputy  sheriff,  estimated  at  fifteen  hundred  dollars, 

*  The  Mayor  vs.  Pentz,  24  Wend.,  668. 
t  Joy  vs.  Hopkins,  5  Denio,  84. 
\  Brill  vs.  Flagler,  28  Wend.,  854. 
§  Gauntlett  vs.  Witworth,  2  Car.  <ft  Kir.,  720. 

|  Mis  vs.  Ports.  <fe  Boan.  B.  B.  Co.,  2  Ired.,  188.  Herring  vs.  Wilmington  &  Baleigh 
B.  B.  Co.,  10  Ired.,  402. 

1  Pigott  vs.  Eastern  Counties  Railway,  8  Man.  Gr.  &  Soott,  229. 
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and  which  the  defendant  promised  to  keep  safely  and  deliver 
to  the  plaintiff  on  demand ;  it  was  held  that  the  defendant 
could  not  give  evidence  that  the  goods  were  of  less  value  than 
the  specified  sum,  but  that  the  valuation  in  the  receipt  was 
conclusive.* 

We  have  seen  that  in  regard  to  contractors  for  public  works, 
who  are  in  certain  cases  allowed  their  profits,  the  sab-contracts 
made  by  them  are  not  evidence  to  show  what  those  profits  would 
have  been,  but  they  are  required  to  go  into  a  minute  investigation 
as  to  the  cost  of  materials,  the  expense  of  delivery,  the  amount 
and  value  of  labor,  and  even  with  all  these  it  has  been  said  that 
the  estimate  of  profits  must  be  conjectural.! 

The  application  of  the  rules  which  we  have  thus  examined, 
in  regard  to  the  proof  necessary  to  establish  a  claim  for  dam- 
ages, often  renders  it  difficult  if  not  impossible  to  arrive  with 
precise  accuracy  at  the  object  of  the  inquiry.  But  justice  is 
after  all  but  an  approximative  science,  and  its  ends  are  not  to 
be  defeated  by  a  failure  of  strict  and  mathematical  proof.  The 
following  language  of  Mr.  Justice  Story  is  full  of  good  sense 
and  susceptible  of  frequent  and  wide  application  : 

M  It  is  said,  that  it  is  difficult,  and  indeed  impracticable,  to  ascertain  the  true 
and  exact  value  of  the  property  in  this  case.  There  may  be  difficulty,  and 
perhaps  an  impossibility,  to  ascertain  its  exact  and  minute  value,  for  we  have 
no  means  of  weighing  it  in  scales,  or  fixing  its  positive  price.  But  the  same 
difficulty  occurs  in  many  other  cases  of  insurance ;  as  in  cases  of  injuries  to 
sails  or  rigging  or  spars,  by  tempest,  or  by  cutting  them  away  in  cases  of 
jettison;  and  yet,  no  one  doubts  that  they  must  be  contributed  for  according 
to  their  value,  ascertained  by  a  jury  in  the  exercise  of  a  sound  discretion,  upon 
proper  evidence.  Suppose  that  fruit  is  insured,  and  the  vessel  has  a  long  pas- 
sage, in  which,  by  ordinary  waste  and  decay,  it  must  suffer  some  deterioration; 
and  then  a  storm  occurs,  in  which  it  suffers  other  positive  damage  and  injury, 
or  there  is  a  jettison  thereof— how  are  we  to  ascertain  what  diminution  is  to  be 
attributed  to  natural  waste  and  decay,  and  what  to  the  perils  of  the  seas  ?  or 
what  was  its  true  value  at  the  time  of  the  jettison?  There  can  be  no  positive 
and  absolute  certainty.  The  most  that  can  be  done  is  to  ascertain,  by  the  ex- 
ercise of  a  sound  judgment,  what,  under  all  the  circumstances,  may  reason- 
ably be  attributed  to  one  cause,  and  what  to  the  other.  Absolute  certainty, 
in  cases  of  this  sort,  is  unattainable.  All  that  we  can  arrive  at  is  an  ap- 
proximation thereto ;  and  yet  no  man  ever  doubted  that  such  a  loss  must  be 
paid  for  if  it  is  covered  by  the  policy  ."J 

*  Jones  vs.  Richardson,  10  Met.,  481. 

t  Masterton  «*.  Mayor  of  Brooklyn,  7  Hill,  62.    Seaton  w.  Second  Municipality, 
8  La.  B.,  45. 

%  Bogers  w.  Mechanics'  Ins.  Co.,  1  Story,  800. 
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POWER  OP  THE  COURT  OVER  THE  SUBJECT  OP  DAMAGES. 


Respective  powers  of  court  and  jury  over  the  subject  of  damages — General  division 
of  their  functions — The  Roman  system  in  this  respect — Curious  analogies  between 
it  and  the  English  system — General  rule  with  ns  is  that  the  court  decides  questions 
of  law,  and  the  jury  questions  of  fact — Exceptions — Verdicts  against  the  weight 
of  testimony — Setting  aside  verdicts  on  account  of  exoessWeneas  of  damages — 
Power  of  the  court  exercised  with  hesitation  and  reluctance — Measure  of  damages 
a  question  of  law. 


We  have  thus  stated  the  general  principles  which  control  the 
subject  of  compensation,  when  redress  is  governed  by  strict 
rules  of  law ;  and  when  the  matter  is  said  to  be  left  to  the  dis- 
cretion of  the  jury. 

An  important  branch  of  the  subject,  however,  still  remains. 
As  the  final  decision  of  every  case  involving  an  issue  of  fact,  is 
pronounced  by  the  jury  in  giving  their  verdict,  and  as  that 
verdict  also  expresses  the  amount  of  compensation  which  the 
party  in  fault  is  to  make,  it  is  plain  that  unless  the  court  retain 
to  itself  some  control  over  the  action  of  the  jury,  their  power 
over  the  subject  of  remuneration  would  be  practically  unlim- 
ited. We  have,  then,  yet  to  see  what  remedy  is  provided  if  the 
jury  disregard  the  rules  laid  down  for  their  government ;  and 
this  necessarily  brings  us  to  a  consideration  of  the  relative 
powers  of  the  judge  and  the  juror. 

One  of  the  most  marked  peculiarities  of  the  Anglo  Ameri- 
can system  of  jurisprudence,  perhaps  its  most  striking  feature, 
is  that  division  of  power  by  which  the  decision  of  questions  of 
law  is  given  to  the  court,  and  that  of  questions  of  fact  to  the 
jury.  It  is  an  error  to  suppose  that  this  division  is  altogether  pe- 
culiar to  our  system,  or  that  it  is  exclusively  of  English  origin. 
The  recent  labors  of  the  German  scholars,  assisted  by  the  dis- 
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oovery  of  Gains  in  1816,  have  disclosed  the  true  nature  of  the 
procedure  by  the  formula  in  the  republican  period  of  the 
Roman  jurisprudence ;  and  the  analogies  that  it  furnishes  on 
the  present  branch  of  our  subject,  are  too  striking  to  be  over- 
looked. 

The  despotism  of  Augustus  and  his  successors  introduced 
changes  into  the  administration  of  justice  analogous  to  those 
which  it  wrought  in  the  general  frame-work  of  the  imperial  gov- 
ernment. Its  peculiar  characteristics  were  centralization  and 
despotism ;  it  established  in  all  branches  of  the  system  a  gra- 
dation of  ranks,  deriving  their  existence  from  and  dependent 
upon  the  will  of  the  emperor  alone,  aud  it  destroyed  every  ves- 
tige of  popular  action.  The  first  aud  most  important  of  these 
changes  in  the  machinery  of  the  law,  was,  by  abolishing  the 
judice*  or  jurors,  to  make  the  judges  absolute  masters  of  the 
whole  cause,  subject  only  to  the  right  of  appeal,  which,  in  all 
cases  I  think,  might  carry  the  suitor  before  the  Caesar  himself; 
and  this  led  directly  to  the  adoption  of  written  and  secret  in- 
stead of  oral  and  public  discussion.  Thus  was  produced  the 
system  which  in  its  general  outline,  ruled  continental  Europe 
almost  exclusively  till  the  adoption  of  the  Code  Napoleon. 

But  the  plan  on  which  justice  was  administered  at  Borne  in 
the  time  of  Cicero,  perhaps  the  most  truly  great  period  of  its 
development,  was  very  different.  The  Romans  during  their  re* 
publican  epoch  were  too  jealous  of  power  to  give  to  the  judi- 
ciary an  uncontrolled  authority  over  questions  both  of  law  and 
fact.  The  judicial  functions  were  divided  as  with  us,  by  an 
analogous,  and  in  some  cases  by  an  identical  line.  The  suit  was 
instituted  before  a  magistrate,  usually  the  Praetor,  and  the  pro- 
ceedings before  him  were  termed  in  jure.  Here  the  cause  of 
action  was  stated,  the  defense  set  up,  and  the  issue  whether  of 
law  or  of  fact  formed.  In  other  words,  the  pleadings  were  put 
in.  To  this  issue  was  then  joined  the  instructions  proper  for 
its  trial,  and  the  issue  and  instructions  together  were  termed 
the  formula.  A  judex  or  referee  was  then  appointed.  This 
were  called  datio  judicis.  The  cause  was  then  turned  over  to 
him,  and  he  decided  the  question  submitted  to  him  according 
to  the  instructions  contained  in  the  formula.  The  proceedings 
before  him  were  termed  in  judicio. 

The  formula  succeeded  the  old  legis  acUones,  which  by 
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their  technical  severity  had  become  odious.  These  forms  were 
abolished  and  the  formula  introduced  by  the  Lex  jEhutia;  the 
precise  date  of  which  is  uncertain,  but  the  better  opinion  would 
seem  to  be  that  it  was  passed  early  in  the  seventh  century  of 
the  city,  or  not  long  before  the  period  of  Cicero.* 

The  formula  were  of  two  kinds  according  as  they  turned 
on  questions  of  law  or  questions  of  fact,  formula  in  jus  con- 
eeptiB)  and  formula*  in  factum  conceptee.  A  single  instance  of 
the  latter  kind,  will  sufficiently  exhibit  their  character.  Judex 
esto  ;  siparet  A.  Agerium  apud  If.  Negidium  mensam  argen- 
teem  deposuisse,  eamque  dolo  malo  N.  Negidii  A.  Agerio  red- 
ditam  non  esse,  quemti  ea  res  erit  tanttim  pecuniam  judex  Jf. 
Negidvwm  A.  Agerio  condemnation    si  non  pa/ret,  absolve. 

Which  may  be  thus  rendered :  Let  this  cause  be  referred  to 

If  it  shall  appear  that  A.  Agerius  deposited  a  silver  table  with 
N.  Negidius,  and  that  through  the  fraud  of  the  latter,  it  has 
not  been  returned  to  the  owner,  let  the  judge  condemn  N.  Ne- 
gidius  to  pay  to  A.  Agerius  its  value.  If  it  shall  not  so  appear, 
let  him  decide  for  the  defendant  This  is  precisely  such  a 
charge  as  might  be  given  to  a  jury  any  day  in  an  English  or 
American  court. 

There  is  a  passage  in  Cicero,  where,  while  denouncing  the  per- 
version of  the  administration  of  justice  under  Verres  in  Sicily, 
he  gives  a  very  striking  picture  of  the  uses  and  abuses  of  this 
division  of  the  judicial  functions.f  "  No  one,"  he  exclaims, 
"  can  hold  or  recover  his  house,  his  estate,  his  paternal  prop- 
erty, if,  when  they  are  sued  for,  a  dishonest  praetor  from  whom 
there  is  no  appeal,  appoints  any  one  whom  he  pleases  judge ; 
or  if  a  profligate  and  worthless  judge  decides  what  the  praetor 
orders  ;  or  if,  again,  the  praetor  so  frame  the  order  (formula) 
that  not  even  the  wisest  and  best  judge  can  decide  otherwise. 
If,  for  instance,  he  appoint  L.  Octavius  (an  unexceptionable 
man)  judex,  with  the  formula,  if  it  shall  appear  that  the  prop- 
erty in  controversy  belongs  to  P.  Servilms,  order  him  to  deliver 
it  to  Catidus, — is  not  Octavius  forced  to  compel  Servilius  to 
deliver  the  property  to  Catulus,  although  it  do  not  belong  to 
him  ?"    This  is  precisely  what  might  occur  under  our  procedure, 


*  Gains  by  Heff.,  oap.  VII.,  23. 
|  In  Verr.  II.,  L.  2,  $  12. 
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if  the  judge  were  corrupt ;  and,  without  any  corruption,  it  is  pre- 
cisely the  error  which  the  system  of  exceptions  to  the  charge  is 
intended  to  correct. 

The  formula  thus  took  the  place  of  our  charge  to  the  jury. 
As  that  charge  does,  it  stated  hypothetically  the  verdict  or 
judgment  to  be  rendered,  and  gave  the  instructions  according 
to  which  the  issue  should  be  decided.  The  only  material  dif- 
ference is,  that  it  was  in  some  cases  given  before  the  witnesses 
were  heard.  The  state  of  facts  was  therefore  assumed  to  ap- 
pear correctly  in  the  allegations  of  the  parties ;  and  the  instruc- 
tions of  Ism  arising  on  these  facts  were  given  before  the  testi- 
mony was  taken.  This  may  now  appear  awkward  and  incon- 
venient, but  does  not  in  principle  differ  from  our  own  mode. 

This  system  was,  as  has  been  already  said,  effaced  by  the 
despotism  of  the  empire.  The  independence  of  such  a  judi- 
ciary was,  of  course,  hostile  to  that  centralization  which  was  the 
essence  of  the  imperial  organization ;  the  judices  were  abolished, 
and  the  decision  of  the  entire  cause  given  to  the  court  alone. 
This  resulted  in  the  abolition  of  all  oral  discussion;  and 
such  was  the  system  in  force  at  the  time  when  the  Institutes  of 
Justinian  condensed  and  embodied  the  Roman  law.  Such, 
too,  was  the  system  which  was  adopted  when  civilization  re- 
sumed its  progress  in  continental  Europe,  and  so  it  remained 
till  the  French  reforms  introduced  the  jury  in  certain  cases. 

In  the  meantime,  however,  in  that  island  and  among  that 
great  people  from  whom  we  derive  our  origin,  a  system  analo- 
gous to  the  Roman  system  in  its  best  days  had  grown  up ;  a 
system  of  unknown  origin,  whether  a  relic  of  Roman  or  a  child 
of  German  liberty  it  is  perhaps  impossible  now  to  say,  but 
marked  by  very  peculiar  and  distinct  features,  and  claiming  as 
its  chief  merits  two  great  principles,  oral  and  public  discussion, 
and  a  division  of  the  judicial  functions  between  the  court  and 
the  jury.  It  is  of  this  latter  system  and  its  changes  that  I  now 
propose  to  speak.* 

It  is  very  plain  from  the  early  records  of  our  jurisprudence, 


*  Nor  is  the  division  of  power  between  the  magistrate  and  tho  judex  the  only  im- 
portant analogy  between  the  Boman  and  the  English  systems  of  jurisprudence.  Two 
different  and  distinct  bodies  of  law,  as  distinct  and  different  as  common  law  and  equity 
with  ns,  existed  in  the  early  days  of  the  Boman  system.  "  La  civilization  Bomaine," 
says  Troplong,  "  s'est  developpee  sous  l'influence  de  deux  elomens  qn'  on  pourrait  en 
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imperfect  as  they  are,  that  the  relative  powers  of  the  court  and 
the  jury  were  at  first  very  loosely  defined,  and  that  many  im- 
portant changes  and  modifications  have  been  from  time  to  time 
introduced.  So,  originally,  the  jurors  were  the  witnesses  them- 
selves, and  found  their  verdict  on  their  own  knowledge  of  the 
facts.  So  the  court  in  many  cases  of  default  and  demurrer, 
took  the  disposition  of  the  facts  of  the  case  to  themselves  and 
pronounced  the  judgment.  And  on  the  other  hand  in  a  very 
large  class  of  cases,  not  falling  "within  those  in  which  exem- 
plary damages  may  be  claimed,  the  jury  exercised  an  almost 
unlimited  control  over  the  subject  of  remuneration* 

Thus  it  was  at  one  time  held  that  the  court  could  dispose  of 
the  case  if  the  plea  were  sent  to  be  tried  in  a  foreign  country, 
for  the  jury  there  had  not  full  knowledge  of  the  fact  *  And 
so  where  the  court  could  increase  damages,  it  was  held  they 
could  mitigate  them.f  So  also,  in  an  early  author  it  is  said, 
that  "  though  the  justices  use  to  award  inquest  of  damages 
when  they  give  judgment  by  default,  yet  they  themselves  may 


quelque  sorte  appeler  de  premiere  et  de  seoonde  formation,  et  qui  ont  vecu  ensemble 
dans  one  longue  alternative  de  lutte  et  de  rapprochement,  jusque  oe  que  le  terns  ait 
amene*  leur  fusion  plus  on  moins  complete.  *  *  Sa  formula  la  plus  large  et  la  pitta 
haute  c'est  lejus  civile  et  Vasquita*  sans  cesse  oppoBls  Tun  a  P  autre  com  me  deux  prin- 
oipes  distincts  et  incgaux."  De  l'lnfluence  du  Christianisme  sur  le  Droit  Civil  dee 
Romains,  par  M.  Troplong,  Chap.  III. 

We  are  sadly  in  want  of  some  competent  work  on  the  procedure  of  the  Soman 
system,  showing  its  curious  analogies  with  our  own.  The  subject  has  been  elaborately 
treated  by  several  German  authors,  among  the  best  of  whose  works  are  Das  RSmisohe- 
prlvat  Recht,  by  Rein ;  Geschichte  des  Romischen  Reohts,  by  Walter ;  GerichtsVcr- 
fasBung  und  Prozess  des  sinkenden  Romischen  Rechte,  by  Bethman  Hollweg ;  but 
neither  in  England  nor  this  country  has  the  subject  received  any  careful  attention 
since  the  discovery  of  Gaius,  in  1816;  if  I  except  the  excellent  articles  of  Mr.  Long, 
in  the  recently  published  Dictionary  of  Antiquities.  Mr.  Long  has  evidently  made 
himself  master  of  the  subject,  but  his  articles  are  only  disjecta  membra;  and  I  could 
wish  to  see  it  systematically  and  elaborately  discussed  by  some  person  equally  familiar, 
if  possible,  with  the  Roman  and  English  jurisprudence.  It  is  one  toll  of  interest  to 
the  general  as  well  as  the  legal  scholar ;  it  is  calculated  to  throw  much  light  on  many 
of  the  most  interesting  questions  in  the  annals  of  Rome,  and  is  worthy  of  the  attention 
not  less  of  the  historian  than  of  the  jurisconsult.  But  it  cannot  be  done  without  a 
very  thorough  familiarity  with  the  actual  operation  of  both  systems  as  well  of  the  com- 
mon as  of  the  civil  law.  And,  perhaps,  other  things* being  equal,  it  would  be  moat 
satisfactorily  treated  by  one  who  was  acquainted  with  the  practical  working  of  popular 
institutions  in  a  state  of  extreme  development,  who  had  seen  and  understood  their 
defects  and  their  advantages ;  their  irregular  and  often  convulsive  action ;  their  neree 
passions ;  their  vast  energies  and  generous  impulses. 

*  1  Rol.,  572, 1.  60. 

1 1  Rol.,  572, 1.  25-28 ;  578, 1.  7. 
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tax  the  damages  if  they  will.*  60,  too,  from  another  early  case 
where  judgment  was  given  by  default,  it  seems  clear  that  the 
judges  originally  might  award  damages  without  the  interven- 
tion of  a  writ  of  inquiry,  f  So,  too,  on  demurrer,  and  in  ac- 
tions of  debt,  the  sum  being  certain,  this  power  seems  to  have 
been  exercised  at  a  much  later  day  4 

The  following  case  shows  the  unsettled  condition  of  the  law  in 
the  respect  we  are  now  considering.  A  motion  being  made  to  in- 
crease damages,  because  the  jury  had  only  given  12  pence, where- 
as the  plaintiff's  arm  was  broke ;  Holies,  0.  J.,  refused  because 
it  did  not  appear  by  the  declaration  what  manner  of  maiming  it 
was  that  he  received.g  It  was  early  decided,  however,  that  the 
justices  of  nisi  prius  could  not  increase  the  damages,]  nor  the 
court  on  the  certificate  of  the  justices  of  nisi  prius.T  And  we  have 
seen  other  cases,  where  the  jury  were  declared  to  be  chancellors 
and  to  have  entire  power  over  the  subject  of  relief.  But  the 
fluctuations  and  oscillations  of  the  system  have  been  gradually 
corrected  and  brought  under  fixed  rules.  The  progress  of  time 
and  the  accumulation  of  experience,  enable  us  now  to  draw  the 
lines  of  demarcation  with  great  clearness,  and  the  complica- 
tion of  the  machinery  disappears  when  carefully  examined. 

The  first  leading  proposition  on  which  the  whole  structure 
of  our  system  depends  is,  that  the  court  decides  all  questions 
of  law.  Statutes  are  expounded,  contracts  interpreted,  written 
instruments  construed,  evidence  admitted  or  excluded  by  the 


*  Viner  Abr.,  Dun.  I. 

i  So  says  Brooke,  Dam.  PI.  65,  le  def  flat  defeat  et  le  pi.  reoouer  dsm.  a  1111, 1. 
taxo  p.  la  court  et  ne  dam  come  il  court,  quod  note  q.  le  court  m  taxa  les  Damages. 

X  P.  56,  car  but  demur,  in  ley  le  court  poet  agard  damag  sans  inquire  de  ceo  p. 
curiam  qd.  note.    Vide,  also,  pi.  69-68, 194.    See  Sayer  on  Damages,  Ch.  XX.,  105. 
Holdip  vs.  Otway,  2  Saund.,  207 ;  21  Car.,  2 ;  Sayer,  107. 

$  Jervis  vs.  Lucas,  Styles,  845, 1652. 

There  seem  to  be  some  oases  in  England  where  the  court  still  exercises  a  direct 
control  over  the  verdict.  So,  in  some  instances,  on  bills  of  exchange,  the  court  as- 
sesses the  damages  without  the  intervention  of  a  jury.  Robinson  vs.  Reynolds,  2 
Adol.  A  El.  N.  8.,  207 ;  and  see  Clement  vs.  Lewis,  8  Br.  &  B.,  297. 

So  in  cases  of  mayhem,  the  courts  exercised  the  power  of  altering  and  even  in- 
creasing the  verdict.  Thus,  where  a  verdict  had  been  found  for  the  plaintiff  of  £150, 
and  it  was  moved  to  increase  the  damages,  Lee,  C.  J.,  said,  u  there  is  no  doubt  but  the 
court  can  increase  the  damages  in  this  case,  even  upon  view  of  the  party  maimed.1' 
But  they  held  the  £150  sufficient,  and  discharged  the  rule.  Brown  vs.  Seymour,  1 
Wilson,  5.    See,  also,  Baynes  vs.  Haydock,  1  Bol.,  572. 

1 1  Bol.,  578, 1.  80. 

H  1  Bol.,  572,  L  20. 
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court  and  by  thd  court  alone.*  And  it  necessarily  followB  from 
this  that  if  the  jury  disregard  the  instructions  of  the  court  on 
any  question  of  law,  their  verdict  will  be  set  aside.  It  is  by  the 
exercise  of  this  power  alone  that  the  control  of  the  court  over 
questions  of  law  can  be  preserved.     v 

The  correlative  proposition  to  this  is,  that  the  jury  decides 
all  questions  of  fact.  Where  the  facts  are  admitted  the  rights 
of  the  parties  must  depend  on  a  pure  question  of  law,  and  they 
are  of  course  under  the  control  of  the  court ;  but  the  instant  that 
an  issue  of  fact  is  presented  the  decision  of  the  cause  passes 
from  the  court  to  the  jury.  The  principle  is,  indeed,  carried  so 
far,  that  in  some  States  of  the  Union,  as  in  Texas,  the  court  is 
not  even  allowed  to  charge  them  as  to  the  weight  of  testimony,  f 
The  rule  giving  the  jury  the  decision  of  all  questions  of  fact,  if 
no  exception  were  admitted,  would,  as  has  been  said,  effectually 
make  the  jury  masters  of  the  whole  matter  in  controversy. 
Various  modifications  have  therefore  been  introduced  to  it, 
which  we  now  proceed  to  consider.  In  the  first  place,  a  ver- 
dict may  be  set  aside  because  it  is  against  the  weight  of  testi- 
mony. This  power  is,  however,  very  sparingly  exercised,  and 
on  mere  questions  of  fact  the  court  always  interferes  with  great 
hesitation  and  reluctance.  So,  a  verdict  will  not  be  disturbed 
merely  because  it  appears  that  the  jury  have  reasoned  incor- 
rectly. In  a  recent  case  in  the  English  Common  Fleas,  Maule, 
J.,  said,  "  We  are  not,  however,  to  set  aside  a  verdict  because 
the  jury  one  or  all  of  them  may  have  reasoned  inconclusively. 
If  such  a  doctrine  were  to  prevail  scarcely  any  verdict  would 
stand.  The  trial  by  jury  is  not  founded  upon  a  supposition  so 
absurd  as  that  the  whole  twelve  will  reason  infallibly  from 
the  premises  to  the  conclusion."^ 

So  again,  where  the  judge  who  tries  a  cause  in  trespass,  re- 
commends a  verdict  for  nominal  damages,  but  the  jury  give 
substantial  damages  (£5)  such  a  verdict  will  not  be  set  aside  as 
perverse.§  And  this  rule  has  been  repeatedly  affirmed  in  this 
country.  So  in  Mississippi,  it  has  been  decided  that  a  verdict  will 
always  be  permitted  to  stand  unless  it  is  opposed  by  a  decided 

*  U.  S.  vs.  Hodge  et  al.,  6  Howard,  279. 
t  NelB  vs.  The  State,  2  Texas,  282. 
X  Smith  vs.  Dobson,  8  Scott  N.  R.,  836. 
§  Chilvere  vs.  Greaves,  5  Man.  &  Gr  ,  578 
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preponderance  of  the  evidence,  or  is  based  on  no  evidence 
whatever  ;*  and  in  Texas,  that  the  verdict  of  a  jury  founded  on 
conflicting  testimony  will  not  be  set  aside  unless  it  be  very  ap- 
parent that  they  decided  wrong,  f 

The  court  again  holds  itself  at  liberty  to  set  aside  verdicts 
and  grant  new  trials,  in  that  class  of  cases  where  there  is  no  fixed 
legal  rale  of  compensation,  whenever  the  damages  are  so  exces- 
sive as  to  create  the  belief  that  the  jury  have  been  misled  either 
by  passion,  prejudice,  or  ignorance.  But  this  power  is  very 
sparingly  used,  and  never  except  in  a  clear  case.  So  in  an  ac- 
tion for  malicious  indictment  of  the  plaintiff  for  perjury,  where 
a  verdict  of  £400  was  obtained,  on  a  rule  for  new  trial  it  was 
insisted  that  the  verdict  was  excessive.  But  it  was  refused, 
and  Lord  Mansfield  said,  "  New  trials  are  not  to  be  granted  in 
this  class  of  cases  without  very  strong  grounds  indeed,  and  such 
as  carry  internal  evidence  of  intemperance  in  the  minds  of 
the  jury.^J 

The  doctrine  has  been  repeatedly  affirmed  in  this  country. 
60  Mr.  J.  Story  has  decided,  that  in  cases  of  tort  the  ver- 
dict will  not  be  disturbed  unless  it  is  so  excessive  or  outrageous 
with  reference  to  all  the  circumstances  of  the  case,  as  to  de- 
monstrate that  the  jury  have  acted  against  the  rules  of  law,  or 
have  suffered  their  passions,  their  prejudices,  or  their  perverse 
disregard  of  justice,  to  mislead  them.§  So  again,  the  same  sa- 
gacious Judge  has  said,  "  A  court  of  law  will  not  set  aside  a 
verdict  upon  the  ground  of  excessive  damages,  unless  in  a  clear 
case,  where  the  jury  have  acted  upon  a  gross  mistake  of  facts, 
or  have  been  governed  by  some  improper  influence  or  bias,  or 
have  disregarded  the  law."(  Again,  in  another  case  Mr.  Jus- 
tice Story  said,  "  The  damages  are  certainly  higher  than  what, 
had  I  sitten  on  the  jury,  I  should  have  been  disposed  to  give, 
and  I  should  now  be  better  satisfied  if  the  amount  had  been 
less.  *  *  It  is  one  thing  for  a  court  to  administer  its  own 
measure  of  damages  in  a  case  properly  before  it,  and  quite 
another  thing  to  set  aside  the  verdict  of  a  jury  merely  because 


*  Cicely  vs.  State  of  Mississippi,  18  Smede  &  M.,  202. 

+  Perry  vs.  Robinson,  Adm'x,  2  Texas  K.,  490. 

X  Gilbert  vs.  Burtenshaw,  Cowper,  280. 

%  Whipple  vs.  Cumberland  Man'g.  Co.,  2  Story,  661. 

I  Wiggin  vs.  Coffin,  8  Story,  1. 
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it  exceeds  that  measure.  The  court,  in  setting  aside  a  verdict 
for  excessive  damages,  should  clearly  see  that  they  are  exces- 
sive ;  that  there  has  been  a  gross  error ;  that  there  has  been  a 
mistake  of  the  principles  upon  which  the  damages  have  been 
estimated,  or  some  improper  motives,  or  feelings,  or  bias  which 
has  influenced  the  jury.  *  *  Upon  a  mere  matter  of  dam- 
ages, where  different  minds  might  and  probably  would  arrive 
at  different  results,  and  nothing  inconsistent  with  an  honest  ex- 
ercise of  judgment  appears,  I,  for  one,  should  be  disposed  to 
leave  the  verdict  as  the  jury  found  it."* 

So  in  New  Jersey,  too,  it  has  been  declared  that  the  court,  in 
actions  of  trespass  for  personal  torts,  where  damages  can  be 
gauged  by  no  fixed  standard,  but  necessarily  rest  in  the  sound 
discretion  of  the  jury,  interferes  with  a  verdict  on  the  mere 
ground  of  excessive  damages  with  reluctance,  and  never  except 
in  a  clear  case.f 

The  forbearance  of  the  court  to  interfere  with  the  jury  is  so 
great  that,  in  actions  of  tort,  the  general  rule  is,  that  a  new 
trial  will  not  be  granted  for  smallness  of  damages.^  But  ft 
seems  that  if  the  jury  so  far  disregard  the  justice  of  the  case  as 
to  give  no  damages  at  all  where  some  redress  is  clearly  due, 
the  court  will  interpose.  So  where,  in  case  for  negligence  for 
defendant's  servant  driving  against  the  plaintiff,  it  appeared 
that  the  plaintiff's  thigh  was  broken,  and  considerable  expense 
incurred  for  surgical  treatment.  The  plaintiff  obtained  a  ver- 
dict ;  damages  one  f curt  king.  A  new  trial  was  granted  on  pay- 
ment of  costs,  and  Lord  Denman  said,  "  A  new  trial  on  a  mere 
difference  of  opinion  as  to  amount  may  not  be  grantable,  but 
here  are  no  damages  at  all."§ 

Although  it  is  conceded  that  the  courts  have  the  power  of 
granting  a  new  trial  in  cases  of  crvm.  con.,  still  it  seems  that  the 
power  has  never  been  exercised.)    Even  in  cases  where  rules  of 


*  Thurston  vs.  Martin,  5  Mason,  197. 

t  Berry  vs.  Vreeland,  1  Zabriskie,  1£8. 

X  lord  Townshend  vs.  Hughes,  12  Mod.,  150.  Kendall  vs.  Hayward,  5  New  Cases, 
424.  Maurioet  vs.  Brecknock,  2  Doug.,  509.  Hayward  vs.  Newton,  2  Strange,  940. 
Barker  vs.  Dixie,  2  Strange,  1051.  21  Vin.  Abr.,  486,  Trial,  Y.  G.  Lord  Gower  vs. 
Heath,  Barnes1  Notes,  445.    Regina  vs.  Justices  of  West  Biding,  19  B.,  624,  681. 

%  Armitage  vs.  Haley,  4  Q.  B.,  917.  See,  also,  Cook  vs.  Beal,  I.  Ld.  B.,  176 ;  S.  C, 
8  Balk.,  115.   Brown  vs.  Seymour,  1  Wils.,  5.    Austin  vs.  Hilliers,  Hard.,  408. 

|  Duberly  vs.  Gunning,  4  T.  R.,  656.    Smith  vs.  Masten,  15  Wend.,  270. 
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law  have  been  disregarded,  or  where  for  any  reason  the  ver- 
dict cannot  be  supported,  the  power  of  the  court  to  set  aside 
the  decision  of  the  jury  will  not  be  exercised  without  regard  to 
the  justice  of  the  case.  So,  where  a  verdict  was  obtained  for 
principal  and  interest,  as  to  which  latter  the  defendant  was 
clearly  liable,  but  there  being  no  count  adapted  to  it  the  verdict 
was  not  strictly  regular,  the  court  nevertheless  refused  to  set 
it  aside,  saying,  "  In  motions  for  new  trials,  the  court  may 
fairly  endeavor  to  do  that  which  advances  the  justice  of  the 
case ;  and  by  refusing  this  rule  we  only  save  the  defendant 
from  paying  with  the  tremendous  amount  of  accumulated  costs, 
what  he  is  in  justice  bound  to  pay  at  once."* 

Thus,  again,where  the  jury  have  given  such  excessive  damageB 
that  the  court  feel  bound  to  set  aside  the  verdict,  they  will,  in- 
stead of  simply  ordering  a  new  trial,  give  the  plaintiff  the  option 
of  reducing  the  verdict  to  the  sum  which  the  court  considers 
reasonable,  and  on  his  remitting  the  excess  will  deny  the  mo- 
tion for  a  new  trial,  and  this  in  actions  of  tort  as  well  as  on  con- 
tract f  Or  the  court  may  send  the  cause  back  to  a  second 
jury  on  the  quantum  of  damages  alqne.J 

A  question  has  presented  itself  as  to  the  mode  in  which  the 
jury  may  arrive  at  the  quantum  of  damages  in  cases  where 
they  are  greatly  divided  on  the  question  of  amount ;  and  it  has 
been  decided  that  if  they  agree  beforehand  that  each  juror  shall 
mark  the  sum  to  which  he  conceives  the  plaintiff  entitled,  and 
that  the  total  of  these  amounts  divided  by  twelve  (the  number 
of  jurors)  shall  be  the  verdict,  the  whole  proceedings  will  be 
void,  and  a  new  trial  will  be  ordered,  for  the  reason  that  the 
whole  thing  is  a  mere  matter  of  chance.  So  in  New  York,  it 
has  been  decided  that  the  jury  will  not  be  allowed  to  arrive  at 
a  verdict  by  each  of  the  jurors  marking  down  a  particular  sum 
and  then  dividing  the  whole  amount  by  the  number  of  jurors, 
and  on  assignment  of  error  in  fact,  the  judgment  for  this  cause 
will  be  reversed .§  So  in  England,  the  court  will  not  permit  the 
jury  to  arrive  at  a  verdict  by  splitting  a  difference.!     But  if 

*  Harrison  vs.  Allen,  S  Bing.,  4. 

t  Diblin  *«.  Murphy,  8  Sandford  S.  C,  19.     Guerry  vs.  Keston,  2  Rich.  B.,  507. 
Young  vs.  Englehard,  1  Howard  Miss.  B.,  19. 
X  Boyd  vs.  Brown,  17  Pick.,  458. 

S  Harvey  vs.  Biehell,  15  J.  B.,  87,  and  Roberts  vs.  Failis,  1  Cowen,  288. 
|  Hall  w.  Peyser,  18  Mees.  &  W.,  600. 
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the  same  course  be  taken  in  order  to  ascertain  with  more  ac- 
curacy how  the  jury  stands,  the  rule  is  different  and  it  has  been 
held  not  improper  for  them  to  arive  at  their  verdict  by  each 
marling  a  sum  and  dividing  it  by  twelve,  provided  they  do 
not  previously  bind  themselves  to  adhere  to  the  result  of  the 
arithmetical  computation.* 

To  the  other  rules  which  we  have  thus  briefly  enumerated, 
intended  to  maintain  the  dignity  of  the  law  and  the  harmony 
of  the  administration  of  justice,  is  finally  to  be  added  that  to 
which  we  have  had  so  frequently  to  refer  in  these  pages — that 
the  measure  of  damages  is  a  matter  of  law  to  be  decided  by  the 
court ;  and  that  whenever  it  shall  appear  that  the  jury  have 
disregarded  the  instructions  of  the  bench  in  this  respect  the  ver- 
dict will  not  be  permitted  to  stand. 

*  Fowler  vs.  Colton,  Wisconsin  Reports  by  Bennett,  178. 


CONCLUSION. 

We  have  in  the  preceding  pages  taken  a  survey  of  the  subject 
of  compensation  as  awarded  by  the  legal  tribunals  known  to 
English  and  American  jurisprudence.  But  much  of  the  great 
demesne  of  justice  still  remains  unexplored.  The  Courts  of 
Admiralty,  of  narrow  jurisdiction  but  broad  and  liberal  doc- 
trines, and  the  Courts  of  Equity,  with  their  vigorous  and  com- 
plete specific  performance,  have  not  been  even  touched  in  these 
pages.* 

*  It  would  seem  that  we  do  not  owe  our  doctrine  of  Bpeoiflo  performance  to  the 
Roman  law.  "  According  to  the  principle,  'atiud  pro  alio  invito  credUori  solvi  non 
potest,1  the  plaintiff  by  the  civil  law  may,  aa  a  general  rule,  bring  his  suit  for  the 
specific*  performance  which  constitutes  the  object  of  a  debt,  and  the  court  is  to  give  its 
judgment,  and  to  issue  execution  accordingly.  Still,  there  being  no  other  means  of 
execution  recognized  by  the  later  civil  law  than  such  as  are  directed  against  the  deb- 
tor's property -,  a  specific  performance  cannot  be  compelled  except  in  the  case  of  things 
due  in  specie,  which,  if  requisite,  are  taken  from  the  debtor  forcibly  (manu  miiitari), 
while  in  all  other  cases,  if  the  debtor  refuses  to  obey  the  execution  can  only  be  directed 
against  his  property.  The  latter  is  done,  either  by  sale  at  auction  of  personal  or  real 
estate  (even  rights  or  claims)  belonging  to  the  debtor,  for  the  purpose  of  satisfying  the 
creditor  by  paying  him  off;  or  by  ejecting  the  defendant  and  putting  the  creditor 
into  possession  (exmissio  et  immiesio),  so  as  to  enable  the  creditor  to  pay  himself 
by  means  of  the  possession  and  enjoyment  of  real  estate,  or  so  as  to  secure  him 
through  the  debtor's  claims  or  rights.  See  Gains  III.,  168.  fr.  176,  D.  50, 16 ;  fr.  18, 
$4>D.  86,  l;  fr.  17,  §2;  fr.  44,  D.  40,  4;  fr.  86,  D.  40, 12;  fr.  68,  D.  6, 1;  fir.  15,  D. 
42,1;  fr.  8,  D.  48,  4;  const.  2,  7,  C.  7,  58 ;  fr.  6,  §  6,  D.7,  6;  fr.12,  D.  8,5;  fr.4,§l, 
D.  89,  2 ;  fr.  15,  D.  89, 1 ;  const,  un,  C.  8,  6.  Hence,  if  the  specifio  object  be  lost  or 
deteriorated,  or  if,  for  some  reason  or  other,  it  cannot  be  produced  by  the  debtor,  its 
value  (cBttimatio)  is  exacted ;  and  the  same  is  the  case  where  the  debtor  is  prevented 
from  performing  any  act  purely  personal,  or  where  its  performance  would  be  no  longer 
of  any  use  to  the  creditor,  or  where  it  is  refused  by  the  debtor  altogether,  or  at  the 
due  period  and  in  the  due  manner.  For  the  Romans  very  justly  regarded  compulsion 
in  such  cases  as  inconsistent  with  personal  freedom,  and  could  not  resolve  to  restrict 
the  latter,  when  the  creditor  is  amply  protected  by  his  right  to  full  compensation  for 
the  non-fulfilment  (( si  non  facit  debitor  quod  promitU,  in  pecuniam  numeratam  con- 
demnatory sicut  eve/tit  in  omnibus  facUndi  oblifationibvs') ;  and  thus  they  adopted  the 
principle,  '  ad  faciendum  nemo  praoise  cogi  potest?  And  it  would  seem  to  be  always 
safest  and  best  to  take  the  side  of  freedom  and  of  the  debtor,  wherever  there  be  a 
doubt.    With  regard  to  such  acts,  however,  aa  may  be  performed  by  another  person 
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We  have  here  only  examined  the  subject  of  redress  as 
awarded  by  the  courts  of  law,  or,  as  it  may  strictly  be  termed, 
legal  relief;  and  the  general  result  of  our  inquiry  will  be,  I 
think,  that  the  compensation  obtained  by  the  process  of  litiga- 
tion, is  partial  and  irregular.  Its  partial  or  incomplete  charac- 
ter arises  from  the  imperfect  nature  of  all  human  administra- 
tion, and  the  impossibility  to  do  more  than  approach  correct 
results.  Tribunals  able  to  carry  their  inquiry  beyond  the  reach 
of  our  investigation,  to  scan  the  motive  of  each  act,  to  deter- 
mine how  much  is  due  to  malice,  how  much  to  neglect,  and 
how  much  to  honest  incapacity,  would  be  alone  fit  to  make 
complete  compensation  in  each  particular  instance.  As  our 
jurisprudence  is  administered,  we  must  content  ourselves  with 
dividing  the  loss  between  the  contending  parties. 

The  irregularity  of  legal  relief  is  a  very  different  matter. 
This  arises  mainly,  as  it  appears  to  me,  from  the  technical  cha- 
racter of  our  forms  of  action  ;  and  would  be  removed  by  their 
removal.  When  there  shall  cease  to  be  two  actions  against  an 
agent,  one  on  the  case  and  the  other  on  the  contract;  when  it 
shall  no  longer  be  possible  to  bring  trover,  trespass,  or  assump- 
'  sit,  upon  the  same  facts ;  when  the  suit  for  mesne  profits  shall 


as  well  as  by  the  defendant  himself,  compulsion  is  applied,  either  by  forcible  fulfil- 
ment in  hiB  name  and  place  (*.  g.  delivery  of  the  thing  adjudged  and  transfer  of  title), 
ox  by  having  some  other  person  perform  the  act  at  the  debtor's  expense.  Fr.  14, 68, 
72;  fir.  82,  %  1 ;  fir.  84,  fr.  91,  §  8;  fr.  118,  114,  D.  46, 1 ;  fr.  8,  D.  18,  8;  %  4,  J.  2,  20; 
fr.  71,  §  8,  D.  80;  fr.  1,  pr.  D.  1%  1;  fr.  18,  %  1;  fr.  15,  8  10,  D.  42, 1 ;  conBt.  4,  C.  4, 
49. 

"These  principles  are  retained  in  the  canon  law,  cap.  2,  z.  8, 21,  (lHomo  Uberpro 
dsbito  non  tmetur  (i.  e.  rum  pignoratur),  tUi  res  defuerint  qua  possint  pro  debUo  ad>- 
dici?)  and  so,  too,  with  only  a  few  modifications,  in  the  French  law.  G.  Civ.  ait. 
1142-46,  art.  1146,  seq.    C.  Proc.  art.  662,  780-805 ;  C.  Com.  art  686-88. 

"  According  to  the  German  law,  on  the  other  hand,  the  debtor  may  not  only  be 
oompelled  in  case  of  a  negative  act  (an  omission  promised  or  otherwise  due),  by  means 
of  fines  gradually  increased,  bat  the  German  practice  applies  a  direct  or  absolute  com- 
pulsion by  means  of  personal  arrest,  civil  imprisonment,  military  watch  placed  in  his 
dwelling,  by  taking  him  to  a  work-house,  and  even  by  whipping,  also  in  all  those 
oases  where  the  specific  performance  of  any  obligation  whatever  is  refused  by  the 
debtor,  and  cannot  be  made  at  his  expense  by  another  person,  or  where  the  debtor 
fails  to  perform  merely  from  lack  of  good  will.  Yet,  from  what  has  been  said  above, 
it  will  be  evident  that  it  is  altogether  without  any  foundation  that  some  older  and 
later  jurists  have  made  the  assertion,  that  the  application  of  absolute  compulsion  to 
enforce  any  obligation,  whether  it  have  for  its  object  a  doing  or  giving,  could  be  justi- 
fied by  the  later  Boman  law."  I  am  indebted  for  this  note  to  the  learning  and  cour- 
tesy of  Dr.  Eaufiman.  As  to  where  compensation  and  damages  are  decreed  in  equity, 
see  2  Story's  Equity  Jurisprudence,  oh.  xix.,  §  794. 
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oeaee  to  be  based  on  the  fiction  of  a  forcible  entry;  when  the 
action  for  seduction  shall  no  longer  be  grounded  on  a  pretence  of 
service — when  anomalies  of  this  kind  shall  have  disappeared, 
then,  and  not  till  then,  will  it  be  easy  to  reduce  the  subject  of 
relief  to  order,  system,  and  harmony. 

I  am  happy  to  find  these  views  sustained  by  the  opinion  of 
a  very  accomplished  judge,  delivered  in  New  York,  since  the 
abolition  of  the  English  system  of  pleading  in  that  State :  "  The 
arbitrary  distinctions  which  were  permitted  to  flow  from  a  dif- 
ference in  the  forms  of  action  are  abolished,  and  the  time  has 
arrived  when  general  and  uniform  rules  upon  the  subject  of 
damages,  rules  so  just  and  comprehensive  as  to  be  susceptible 
of  universal  application,  may  be  adopted.9'* 

There  are,  however,  other  irregularities  entirely  independent 
of  the  forms  of  action.  Such  are  those  connected  with  the  ques- 
tions, whether  actual  injury  must  in  all  cases  be  proved,  or 
whether  a  suit  at  law  may  be  brought,  quia  timet,  as  by  a  surety, 
who  has  given  his  note  for  the  principal's  debt ;  the  discre- 
pancy between  suits  on  warranties  of  chattels,  where  the  price 
paid  is  only  evidence  of  the  value,  and  on  sales  of  land,  where 
the  consideration  money  is  the  absolute  limit  of  recovery ;  the 
contradiction  between  the  rule  in  trover,  where  the  value  is 
taken  at  the  time  of  the  conversion,  and  on  sales  of  chattels, 
where,  if  the  price  is  paid,  the  damages  are  estimated  at  the 
day  of  trial.  These  difficulties,  and  others  which  we  have 
noticed  in  the  course  of  the  preceding  pages,  can  only  be  re- 
moved either  by  decisions  pronounced  after  a  careful  survey 
of  the  whole  subject,  and  with  a  view  to  a  complete  classifica- 
tion of  this  branch  of  the  law ;  or  by  legislative  interference. 

The  importance  of  fixed  rules  in  this  branch  of  jurispru- 
dence, cannot  be  overrated.  Where  the  law  and  the  facts  are 
disposed  of  by  the  same  persons,  as  under  the  civil  law,  no  par- 
ticular evil,  perhaps,  results  from  the  exercise  of  an  arbitrary 
authority  over  the  subject  of  compensation.  But  where,  as 
with  us,  the  cognizance  of  matters  of  fact  is  separated  from 
that  of  the  questions  of  law,  and  where  the  arbiters  of  the 
former  are  declared  incompetent  to  pass  upon  the  latter,  to  give 
them  an  uncontrolled  discretion  over  the  amount  of  relief 


*  Say  dam  vs.  Jenkins,  3  Bradford,  646,  per  Duer,  J. 
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would  lead  to  incalculable  mischief  and  confusion.*  "  It  is 
desirable,"  say  the  Supreme  Court  of  Massachusetts,  "  to  have 
as  definite  and  precise  rules  on  the  subject  of  damages  as  are 
practicable."t  "A  proper  administration  of  justice,"  says  the 
Supreme  Court  of  Louisiana,  "  requires  that  the  rules  estab- 
.  lished  by  law  for  the  assessment  of  damages  should  be  adhered 
to."j:  The.  judicial  authority  to  settle  legal  questions  would  be 
utterly  nugatory,  if  the  amount  of  compensation  were  a  mere 
matter  of  arbitrary  discretion  with  the  jury ;  and  hence,  the 
settled  tendency  of  our  law,  as  well  as  of  all  sound  reasoning 
on  the  subject,  is  to  reduce  the  measure  of  damages  as  far  as 
possible  to  fixed  legal  rules,  excepting  only  in  those  cases  of 
flagrant  outrage  where  the  law  steps  in  not  merely  to  compen- 
sate but  to  punish. 

And  here  I  cannot  better  close  this  volume  than  by  adopt- 
ing the  words  used  by  old  Molinseus,  in  terminating  his  discus- 
sion of  the  same  subject ;  "Jam  tenvpue  est  mamun  tottere  de 
tabula,  et  reliqua  qua  plura  occurrmt,  suis  loots  reservando, 
finem  huic  syntagmaU  invponere."  § 

*  For  a  very  able  discussion  of  the  relative  powers  and  duties  of  oourt  and  jury 
under  our  system,  see  Commonwealth  vs.  Porter,  10  Metcalf,  268,  and  many  cases 
there  cited. 

t  Batohelder  vs.  Storgis,  8  Crush.,  201. 

%  Axrowsmith  w.  Gordon,  8  La.  Ann.  B.,  105. 

§  Dumoulin,  De  eo  quod  Int.,  §  219. 
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THE  RULE  OF  DAMAGES  IN  ACTIONS  EX  DELICTO. 

We  confess  ourselves  of  the  number  of  those  who  have  supposed  that  the 
term  damages,  in  the  law  of  remedy,  meant  "  a  compensation  for  some  in- 
jury sustained  J9  It  is  said  to  be  "  the  indemnity  given  by  law,  to  be  re- 
covered from  the  wrongdoer,  by  the  person  who  has  sustained  the  injury." 
The  plaintiff  in  bis  declaration  sets  forth  the  wrong  done,  not  to  the  public, 
but  to  himself;  and  concludes  with  fixing  a  sum,  called  the  ad  damnum, 
as  the  extent  of  the  injury  which  he,  and  not  the  community,  has  sus- 
tained. Beyond  this  sum  the  jury  cannot  assess  damages,  be  the  outrage 
to  the  public  ever  so  great.  The  defendant,  by  pleading  the  general  issue, 
avers  that  he  is  not  guilty  of  doing  the  wrong  alleged ;  and  this  issue  in- 
volves not  only  the  principal  act  done,  but  all  the  circumstances  accompa- 
nying it,  and  whatever  tended  either  to  give  character  to  the  transaction, 
or  to  show  its  injurious  results  to  the  plaintiff!,  We  supposed  that  the 
plaintiff  could  no  more  in  this  than  in  any  other  action,  give  evidence  of 
any  facte  other  than  those  involved  in  the  issue ;  namely,  facts  showing 
the  nature  of  the  wrong,  and  its  consequences  to  himself;  and  that,  if  he 
could  not  be  permitted  to  prove  that,  besides  the  injury  to  himself,  the  act 
was  injurious  or  offensive  to  his  neighbor  B.,  neither  could  he  show  that  it 
was  injurious  to  the  rest  of  his  neighbors,  nor  to  the  whole  state.  The 
judge  would  tell  him  that  B.  was  competent  to  sue  for  himself.  So  the 
state  is  competent  to  vindicate  its  own  wrongs.  The  plaintiff  it  is  true, 
would  not  be  confined  to  the  proof  of  actual  pecuniary  loss ;  for  it  has 
been  always  held  that  the  jury  might  take  into  consideration  every  circum- 
stance of  the  act  which  injuriously  affected  the  plaintiff,  not  only  in  his 
property,  but  in  his  person,  his  peace  of  mind,  his  quiet  and  sense  of  se- 
curity in  the  enjoyment  of  his  rights ;  in  short  his  happiness.  But  it 
must  affect  his  happiness,  not  his  neighbor's ;  and  therefore  to  this  ques- 
tion, alone,  it  has  been  supposed,  the  jury  ought  to  be  restricted.    These 
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views  are  in  accordance  with  the  law  as  stated  in  2  G-reenleaf  on  Evidence, 
§§  253,  254,  256,  266,  272. 

It  is  true  that  judges  have  frequently  spoken  of  "  exemplary"  and 
"vindictive11  damages,  and  of  "smart-money;"  but  without  ever  instruct- 
ing the  jury,  in  terms,  that  they  were  at  liberty  to  increase  the  damages 
purely  for  the  sake  of  punishing  the  defendant,  and  beyond  the  amount  of 
injury,  taken  in  a  liberal  sense,  which  the  plaintiff  had  sustained. 

Recently,  however,  in  the  valuable  Treatise  on  the  Law  of  Damages, 
which  Mr.  Sedgwick  has  given  to  the  profession,  the  learned  author  has 
denied  the  soundness  of  the  general  rule  as  we  have  above  stated  it,  lay- 
ing down  the  broad  proposition  that,  "  wherever  the  elements  of  fraud, 
malice,  gross  negligence,  or  oppression,  mingle  in  the  controversy,  the  law 
instead  of  adhering  to  the  system  or  even  the  language  of  compensation, 
adopts  a  wholly  different  rule.     It  permits  the  jury  to  give  what  it  terms 
punitory,  vindictive,  or  exemplary  damages ;  in  other  words,  blends  to* 
gether  the  interest  of  society  and  of  the  aggrieved  individual,  and  gives 
damages  not  only  to  recompense  the  sufferer,  but  to  punish  the  offender" 
{Sedgwick  on  Damages,  p.  89.)     However  this  view  may  seem  justified 
by  the  general  language  of  some  judges,  and  by  remarks  gratuitously 
made  in  delivering  judgment  on  other  questions,  it  is  not  supported  to  that 
extent  by  any  express  decision  on  the  point,  and  is  deemed  at  variance  not 
only  with  adjudged  cases,  but  with  settled  principles  of  law.    This  will  be 
apparent  from  an  examination  of  the  authorities  on  which  the  learned  au- 
thor relies.    In  the  first  case  cited  in  support  of  his  position,  that  of  Hue- 
Jcle  vs.  Money,  (2  Wils.  205,)  which  was  an  action  to  try  the  legality  of  an 
arrest  under  a  general  warrant  issued  by  the  secretary  of  stajte,  the  jury 
found  a  verdict  for  £300,  which  the  defendant  moved  the  court  to  set  aside 
as  excessive.    But  the  motion  was  denied,  on  the  ground  that  the  dam- 
ages were  properly  left  at  large  to  the  jury ;  with  instructions  that  they 
were  not  bound  to  any  certain  rule,  but  were  at  liberty  to  consider  all  the 
circumstances  of  oppression  and  arbitrary  power  by  which  the  great  con- 
stitutional right  of  the  plaintiff  was  violated,  in  this  attempt  to  destroy  the 
liberty  of  the  kingdom.    All  which  the  jury  were  thus  permitted  to  con- 
sider, were  circumstances  going  in  aggravation  of  the  injury  itself  which 
the  plaintiff  had  received,  and  so  were  admissible  under  the  rule  as  stated 
in  2  GreenL  on  Evid.   §266,  272.     The  case  of   Txdlidge  vs.  Wade 
(8  Wils.  18,)  was  of  the  same  class.    It  was  trespass  for  breaking  and  en- 
tering the  plaintiff's  house,  and  debauching  his  daughter ;  and  the  jury 
were  instructed  to  take  into  consideration  the  plaintiff's  loss  of  her  service, 
and  the  expenses  of  her  confinement  in  his  house.    The  verdict,  which 
was  £50,  was  complained  of  as  excessive ;  but  the  court  thought  other- 
wise, "  the  plaintiff  having  received  this  insult  in  his  own  house,  where  he 


EXEMPLAEY  DAMAGES.  Q\\ 

had  civilly  received  the  defendant,  and  permitted  him  to  make  his  ad- 
dresses to  his  daughter."  And  it  was  observed  by  Bathurst,  J.,  that  "  in 
actions  of  this  nature,  and  of  assaults,  the  circumstances  of  time  and  place, 
when  and  where  the  insult  is  given,  require  different  damages ;  as  it  is  a 
greater  insult  to  be  beaten  upon  the  Royal  Exchange,  than  in  a  private 
room."  It  thus  appears,  that  in  this  case  the  damages  were  limited  to 
the  extent  of  the  injury  received  by  the  plaintiff;  and  that  the  loose  re- 
mark of  Wilmot,  C.  J.,  relied  on  by  the  learned  author,'  was  altogether 
gratis  dictum.  In  Doe  vs.  Filliter,  (13  M.  <fc  W.,  47,)  which  was  trespass 
for  mesne  profits,  the  only  question  was,  whether,  in  estimating  the  costs  of 
the  ejectment,  as  part  of  the  plaintiff's  damages,  the  plaintiff  was  confined 
to  the  costs  taxed,  or  might  be  allowed  the  costs  as  between  attorney  and 
client.  The  remark  of  Pollock,  C.  B.  respecting  "  what  are  called  vindic- 
tive damages,'9  though  wholly  uncalled  for,  is  explained  by  himself  to 
mean  only  that  the  jury  may  "  take  all  the  circumstances  into  their  con- 
sideration ;"  namely,  the  circumstances  of  the  injury  inflicted,  so  far  as  they 
affected  the  plaintiff.  The  like  may  be  observed  of  what  Mr.  Justice 
Washington  said,  in  Walker  vs.  Smith  (1  Wash.,  C.  C.  R.,  152) ;  which 
was  an  action  against  the  plaintiff's  factor,  to  recover  the  balance  due  to 
the  plaintiff  for  goods  which  the  factor  had  sold  without  taking  collateral 
security,  in  violation  of  orders,  the  purchaser  proving  insolvent,  and  partial 
payment  only  having  been  obtained.  The  question  was,  whether  the  jury 
might  assess  damages  in  their  discretion,  for  less  than  the  plaintiff's  actual 
loss,  taking  into  consideration  all  the  favorable  circumstances  on  the  de- 
fendant's part ;  or  whether  they  were  bound  to  give  the  plaintiff  the  pre- 
cise sum  which  he  had  lost  by  the  violation  of  his  orders.  And  the  judge 
instructed  them  that  the  latter  was  the  sole  measure  of  damages ;  remark- 
ing, passingly,  that  in  suits  for  vindictive  damages,  the  jury  acted  without 
control,  because  there  was  no  legal  rule  by  which  to  measure  them*  His 
meaning  apparently  was,  that  in  actions  "  sounding  in  damages,"  the  court 
had  no  control  over  the  sound  discretion  of  the  jury;  but  that  where  the 
damages  were  susceptible  of  a  fixed  and  certain  rule,  the  jury  were  bound 
by  the  instructions  of  the  court.  The  case  of  Tillotson  vs.  CJieetham,  (3 
Johns.,  56,)  is  also  relied  upon.  This  was  case  for  a  libel,  in  which  the 
jury  were  instructed  by  Kent,  C.  J.,  "  that  the  charge  contained  in  the  libel 
was  calculated  not  only  to  injure  the  feelings  of  the  plaintiff  but  to  de- 
stroy all  confidence  in  him  as  a  public  officer ;  and  in  his  opinion  demanded 
from  the  jury  exemplary  damages,  as  well  on  account  of  the  nature  of  the 
offense  charged  against  the  plaintiff  as  for  the  protection  of  his  character 
as  a  public  officer,  which  he  stated  as  a  strong  circumstance  for  the  in- 
crease of  damages ;"  adding,  "  that  he  did  not  accede  to  the  doctrine  that 
the  jury  ought  not  to  punish  the  defendant,  in  a  civil  suit,  for  the  pernio*- 
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otis  effects  which  a  publication  of  this  kind  was  calculated  to  produce  in 
society."  Here  the  grounds  of  damages,  positively  stated  to  the  jury, 
were  expressly  limited  to  the  degree  of  injury  to  the  plaintiff,  either  in 
his  feelings  or  in  his  character,  as  a  public  officer.  The  rest  is  mere  nega- 
tion. The  jury  were  not  instructed  to  consider  any  other  circumstances 
than  those  which  affected  the  plaintiff  himself;  though  these,  they  were 
told,  demanded  exemplary  damages.  In  this  view,  all  damages,  in  actions 
ex  delicto,  may  be  said  to  be  exemplary,  as  having  a  tendency  to  deter 
others  from  committing  the  like  injuries.  These  instructions,  also,  were  in 
perfect  accordance  with  the  rule  already  stated.  In  support  of  them,  the 
chief  justice  relies  on  Huckle  vs.  Money,  and  Tullidge  vs.  Wade.  He  also 
refers  toPritchard  vs.  Papillon,  (3  Harg.  St.  Tr.,  1071 ;  10  Howell  St 
Tr.,  319,  370,  S.  C),  which  was  essentially  a  controversy  between  the 
crown  and  the  people,  before  "  the  infamous  Jeffries,"  who  told  the  jury 
that  "  the  government  is  a  thing  that  is  infinitely  concerned  in  the  case, 
that  makes  it  so  popular  a  cause,"  and  pressed  them,  with  disgraceful 
zeal,  to  find  large  damages  for  that  reason,  and  for  their  compliance  in  find- 
ing £10,000,  which  was  the  amount  of  the  ad  damnum,  he  praised  them 
as  men  of  sense,  to  be  greatly  commended  for  it  The  ruling  of  that 
judge,  in  favor  of  the  crown,  will  hardly  be  relied  upon,  at  this  day,  as 
good  authority.  But  in  Tillotson  vs.  Cheetham,  the  learned  chief  justice, 
in  saying  that  the  actual  pecuniary  damages  in  actions  for  tort,  are  never 
the  sole  rule  of  assessment,  probably  meant  no  more  than  this,  that  the 
jury  were  at  liberty  to  consider  all  the  damages  accruing  to  the  plaintiff 
from  the  wrong  done,  without  being  confined  to  those  which  are  suscepti- 
ble of  arithmetical  computation.  The  remark  of  Spencer,  J.,  beyond  this, 
was  extrajudicial.  In  Woert  vs.  Jenkins  (14  Johns.,  352),  which  was  tres- 
pass for  beating  the  plaintiffs  horse  to  death,  with  circumstances  of  great 
barbarity,  the  jury  were  told  that  they  "  had  a  right  to  give  smart-money  ;" 
by  which  nothing  more  seems  to  have  been  meant,  than  that  they  might 
take  into  consideration  the  circumstances  of  the  cruel  act,  as  enhancing 
the  injury  to  the  plaintiff  by  the  laceration  of  his  feelings.  In  the  Boston 
Manufacturing  Company  vs.  Fislce  (2  Mason  R.,  119),  the  only  question 
was  whether,  in  case  for  infringing  a  patent,  the  plaintiff  might  recover,  as 
part  of  his  actual  damage,  the  fees  paid  to  his  counsel  for  vindicating  his 
right  in  that  action.  The  observations  of  the  learned  judge,  quoted  by 
Mr.  Sedgwick,  were  made  with  reference  to  the  practice  in  admiralty,  in 
cases  of  marine  torts  and  prize,  where  a  broader  discretion  is  exercised  than 
in  courts  of  common  law,  the  court  frequently  settling  in  one  suit,  all  the 
equities  between  the  parties  in  regard  to  the  subject-matter. 

The  next  case  adduced  is  that  of  Whipple  vs.  Walpole,  (10  N.  Hamp. 
B.,  130,)  which  was  case  against  the  town  of  Walpole,  to  recover  damages 
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for  an  injury  arising  from  the  defective  state  of  a  bridge  which  the  defend- 
ants had  grossly  neglected  to  keep  in  repair.  The  bridge  had  broken 
down  while  the  plaintiff's  stage-coach  was  passing  over  it,  in  consequence  of 
which  his  horses  were  destroyed.  The  jury  were  instructed  "  that  for  or- 
dinary neglect  the  plaintiff  could  not  recover  exemplary  damages ;  but 
that  such  damages  might  be  allowed  in  the  discretion  of  the  jury,  in  case 
they  believed  there  had  been  gross  negligence  on  the  part  of  the  defend- 
ants." The  question  seems  in  fact  to  have  been,  whether  the  jury  were 
.confined  to  the  value  of  the  horses,  or  might  take  into  consideration  all  the 
circumstances  of  the  injury.  The  sole  question  before  the  court  in  bank 
was,  whether  the  above  instruction  was  correct ;  and  they  held  that  it  was. 
The  remark  that  the  jury  might  give  "  damages  beyond  the  actual  injury 
sustained,  for  the  sake  of  the  example,"  though  gratuitous  and  uncalled 
for,  seems  qualified  by  the  subsequent  observation  that  the  jury,  in  cases 
of  gross  negligence,  "  were  not  bound  to  be  very  exact  in  estimating  the 
amount  of  damages ;"  and  probably  the  learned  judges  meant  to  say  no  more 
than  that,  in  such  cases,  the  court  would  not  control  the  discretion  of  the 
jury,  but  would  leave  them  at  liberty  to  consider  all  the  circumstances  of 
the  injury,  and  award  such  damages  as  they  thought  proper.  In  Linsley 
vs.  Bushnell,  (15  Conn.  E.,  225,)  which  was  a  case  for  an  injury  to  the 
plaintiff's  person,  occasioned  by  an  obstruction  left  in  the  highway  by  the 
wanton  negligence  of  the  defendant,  the  question  was,  whether  the  jury,  in 
the  estimation  of  damages,  were  restricted  to  the  loss  of  the  plaintiff's 
time,  and  the  expenses  of  his  cure,  Ac,  or  might  also  allow,  as  part  of  his 
damages,  the  necessary  trouble  and  expanses  incurred  in  the  prosecution  of 
his  remedy  by  action.  And  the  court  held  that  these  latter  were  fair  sub- 
jects for  their  consideration.  "  The  circumstances  of  aggravation  or  miti- 
gation," said  the  court, — "the  bodily  pain;  the  mental  anguish;  the 
injury  to  the  plaintiff's  business  and  means  of  livelihood,  past  and  pro- 
spective ;  all  these,  and  many  other  circumstances,  may  be  taken  into  con- 
sideration by  the  jury,  in  guiding  their  discretion  in  assessing  damages  for 
-a  wanton  personal  injury.  But  these  are  not  all  that  go  to  make  up  the 
amount  of  damage  sustained.  The  bill  of  the  surgeon,  and  other  pecu- 
niary charges,  to  which  the  plaintiff  has  been  necessarily  subjected  by  the 
misconduct  of  the  defendant,  are  equally  proper  subjects  of  consideration.'' 
And  it  is  in  express  reference  to  the  propriety  of  allowing  the  trouble  and 
jfTjuxn**  of  the  remedy,  that  the  observation  respecting  vindictive  damages, 
or  smart-money,  quoted  by  Mr.  Sedgwick,  seems  to  have  been  made. 
For  the  learned  judge  immediately  cites  in  support  of  his  remark  certain 
authorities,  which  will  hereafter  be  mentioned,  not  one  of  which  warrants 
the  broad  doctrine  which  is  now  under  consideration;  and  he  concludes  by 
quoting  from  one  of  them,  with  emphasis,  the  admission  that u  where  an 
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important  right  is  in  question,  in  an  action  of  trespass,  the  court  have  given 
damages  to  indemnify  the  party  for  the  expense  of  establishing  it"  This 
is  conceived  to  be  the  extent  to  which  the  law  goes,  in  civil  actions  for 
damages,  beyond  the  circumstances  of  the  transaction. 

The  learned  author  further  observes,  that  the  doctrine  he  lays  down 
has  been  fully  adopted  by  the  supreme  court  of  the  United  States,  and 
cites  Tracy  vs.  Swartwout,  (10  Peters  B^  80.)  That  was  an  action  of 
trover  against  a  collector  of  the  revenue,  for  certain  casks  of  syrup  of  sugar- 
cane, which  the  importer  had  offered  to  enter  and  bond  at  the  rate  of  fif- 
teen per  cent,  ad  valorem,  but  the  collector,  acting  in  good  faith,  required 
bond  for  a  duty  of  three  cents  per  pound.  The  importer  refusing  to  do 
this,  the  goods  remained  in  the  hands  of  the  defendant  a  long  time,  wait- 
ing the  decision  of  the  secretary  of  the  treasury ;  who  being  of  opinion 
that  the  lighter  duty  was  the  legal  one,  they  were  accordingly  delivered  up 
to  the  importer  at  that  rate  of  duty ;  but  in  the  mean  time  had  become 
deteriorated  by  growing  acid.  The  judge  of  the  circuit  court  instructed 
the  jury  that  the  circumstances  of  the  dispute  ought  not  to  subject  the 
collector  to  more  than  nominal  damages ;  to  which  exceptions  were  taken. 
The  sole  question  on  this  subject  was  whether  the  plaintiff  was  entitled  to 
the  damages  he  had  actually  sustained  ;  and  the  supreme  court  held  that 
he  was  so  entitled.  It  was  in  reference  to  this  question  only,  that  the  terms 
exemplary  and  compensatory  damages  were  used  ;  the  question  whether, 
in  any  case,  damages  could  be  given  by  way  of  punishment  alone,  not  ap- 
pearing to  have  crossed  the  minds  either  of  the  judges  or  the  counsel. 

The  last  case  cited  by  the  author  is  that  of  the  Amiable  Nancy  ($ 
Wheat.,  546),  which  was  a  libel  for  a  marine  tort,  brought  by  neutrals  against 
the  owners  of  an  American  privateer,  for  illegally  capturing  their  vessel 
as  prize,  and  for  plundering  the  goods  on  board.  The  question  was,  whe- 
ther the  owners  of  the  privateer,  not  having  in  any  respect  participated 
in  the  wrong,  were  liable  for  any  damages  beyond  the  prime  cost  or  value 
of  the  property  lost,  and  in  case  of  injury,  for  the  diminution  in  its  value) 
with  interest  thereon ;  and  the  court  held  that  they  were  not ;  and  ac- 
cordingly rejected  the  claim  for  all  such  damages  as  rested  in  mere  dis- 
cretion. To  what  extent  the  immediate  wrongdoers  might  have  been 
liable,  was  a  question  not  before  the  court ;  yet  it  is  to  be  noted,  that,  in 
the  passing  allusion  which  the  learned  judge  makes  to  their  liability,  he 
merely  says  that,  in  a  suit  against  them,  it  might  be  proper  to  go  yet  far- 
ther,  in  the  shape  of  exemplary  damages,  but  does  not  say  that  it  would  ba 

From  this  examination  of  all  the  authorities  adduced  by  this  learned 
author  in  support  of  the  position  that,  in  the  cases  alluded  to,  damages 
may  be  given  purely  by  way  of  punishment,  irrespective  of  the  degree 
and  circumstances  of  injury  to  the  plaintiff,  it  is  manifest  that  it  has  not 


EXEMPLARY  DAMAGES.  615 

the  countenance  of  any  express  decision  upon  the  point,  though  it  has  the 
apparent  support  of  several  obiter  dicta,  and  may  seem  justified  by  the 
terms  "  exemplary  damages,"  "  vindictive  damages,"  "  smart-money,"  and 
the  like,  not  unfrequently  used  by  judges,  but  seldom  defined.  But  taken 
in  the  connection  in  which  these  terms  have  been  used,  they  seem  to  be 
intended  to  designate  in  general  those  damages  only  which  are  incapable 
of  any  fixed  rule,  and  lie  in  the  discretion  of  the  jury ;  such  as  damages 
for  mental  anguish,  or  personal  indignity  and  disgrace,  &c,  and  these,  so 
far  only  as  the  sufferer  is  himself  affected.  If  more  than  this  was  intended, 
how  is  the  party  to  be  protected  from  a  double  punishment  ?  For  after 
the  jury  shall  have  considered  the  injury  to  the  public  in  assessing  dam- 
ages for  an  aggravated  assault,  or  for  obtaining  goods  by  false  pretences, 
or  the  like,  the  wrongdoers  are  still  liable  to  indictment  and  fine,  as  well 
as  imprisonment,  for  the  offense. 

This  view  of  the  true  meaning  of  those  terms  was  taken  by  Smith,  J. 
in  Churchill  vs.  Watson,  (5  Day  R.,  144.)  It  was  trespass  de  bonis  aspor- 
tatis,  committed  with  malice,  and  with  circumstances  of  peculiar  aggra- 
vation, to  prevent  the  plaintiff  from  completing  a  contract  for  building  a 
vessel  And  the  question  was,  whether  the  jury  were  confined  to  the 
value  of  the  property  taken,  and  presumptive  damages  for  the  force  only ; 
or  whether  they  might  consider  all  the  aggravating  circumstances  attend- 
ing the  trespass,  and  the  plaintiff's  actual  damage  sustained  by  it  The 
court  held  the  latter.  The  learned  judge  remarked  that  "  in  actions 
founded  in  tort,  the  first  object  of  a  jury  should  be  to  remunerate  the  in- 
jured party  for  all  the  real  damage  he  has  sustained.  In  doing  this,  the 
value  of  the  article  taken  or  destroyed  forms  one  item :  there  may  be 
others ;  and  in  this  case  I  think  there  were  others."  He  then  mentions  the 
interruption  and  delay  which  occurred  in  building  the  vessel,  as  of  the 
class  of  damages  to  which  he  alludes,  and  adds  that  he  shall  not  attempt 
to  draw  the  line  between  consequences  which  may  properly  influence  a 
jury  in  assessing  damages,  and  those  which  are  so  far  remote  and  depend- 
ent on  other  causes  that  they  cannot  be  taken  into  consideration.  "  In 
addition,"  he  observes,  "  to  the  actual  damage"  (meaning  doubtless,  from 
the  connection,  the  direct  pecuniary  damage  above  alluded  to),  "  which 
the  party  sustains  in  actions  founded  in  tort,  the  jury  are  at  liberty  to  give 
a  further  sum,  which  is  sometimes  called  vindictive,  sometimes  exemplary, 
and  at  other  times  presumptive  damages.  These,  from  their  nature,  can- 
not be  governed  by  any  precise  rule,  but  are  assessed  by  the  jury,  upon  a 
view  of  all  the  circumstances  attending  the  transaction."  He  afterwards 
says,  "Indeed  I  know  of  no  such  thing  as  presumptive  damages  tor  force. 
It  is  a  wrong  for  which  the  law  presumes  damages ;  and  the  amount  will 
depend  on  the  nature,  extent,  and  enormity  of  the  wrong  ;  but  force  par- 
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takes  not  of  the  nature  of  right  or  wrong,  in  such  a  manner  that  the  law 
•can  raise  any  presumption."  A  similar  view  of  the  rule  of  damages  in 
torts  had  previously  been  taken  by  the  court  in  Edwards  vs.  Beach  (3 
Day  &,  447),  which  was  trespass  for  destroying  a  tavern-keeper's  sign ; 
the  plaintiff  claiming  damages  commensurate  with  the  injury,  and  the 
defendant  resisting  all  but  the  value  of  the  sign.  So,  in  Denison  vs.  Hyde 
(6  Conn.  R.,  508),  which  was  trespass  for  carrying  away  the  plaintiff's 
vessel,  the  rule  was  held  to  be,  that  in  tort,  u  not  only  the  direct  damage, 
but  the  probable  or  inevitable  damages,  and  those  which  result  from  the 
aggravating  circumstances  attending  the  act,  are  proper  to  be  estimated 
by  the  jury."  So  in  Treat  vs.  Barber  (7  Conn.  R.,  274),  which  was  tres- 
pass, the  defendant  having  broken  open  the  plaintiff's  chest  containing 
her  wearing  apparel,  and  used  language  in  relation  to  the  contents  of  it 
that  wounded  her  feelings ;  it  was  held  that  these  circumstances  were 
proper  to  be  considered  by  the  jury,  as  aggravating  the  injury,  and  so 
increasing  the  damages.  In  Merrills  vs.  The  Tariff  Man.  Co.  (10  Conn. 
R.,  334),  which  was  an  action  on  the  case,  the  court  referred  to  the  malice, 
wantonness,  and  spirit  of  revenge  and  ill  will,  with  which  the  act  was  done, 
and  observed  that  "  these  circumstances  of  aggravation  may,  with  great 
propriety  be  considered,  in  fixing  the  remuneration  to  which  the  plaintiff 
is  entitled^  It  seems  superfluous  to  state  at  large  the  particular  cases  in 
which  a  similar  rule  has  been  laid  down.  ■  It  was  emphatically  but  briefly 
stated  by  Williams,  C.  Jn  in  Bateman  vs.  Ghodyear  (12  Conn.  IL,  580), 
which  was  trespass  for  an  aggravated  forcible  entry,  in  these  words: 
"  What,  then,  is  the  principle  upon  which  damages  are  given,  in  an  action 
of  trespass  ?  The  party  is  to  be  indemnified  for  what  he  has  actually 
suffered ;  and  then  all  those  circumstances  which  give  character  to  the 
transaction,  are  to  be  weighed  and  considered."  He  cites  the  above  case 
of  Churchill  vs.  Watson,  and  refers  to  Bracegirdle  vs.  Oxford  (2  M.  <fe  S., 
77),  where  the  circumstances  of  the  entry  into  the  plaintiff's  house,  namely, 
upon  a  false  charge  of  concealment  of  stolen  goods,  to  the  injury  of  her 
reputation,  were  held  proper  for  the  consideration  of  the  jtuy;  Le  Blanc, 
J.  remarking,  that  "  it  is  always  the  practice  to  give  in  evidence  the  cir- 
cumstances which  accompany  and  give  a  character  to  the  trespass.19  The 
party  is  to  be  indemnified,  nothing  more.  But  every  circumstance  of  the 
transaction,  tending  to  his  injury,  is  to  be  considered.  At  this  limit  the 
jury  are  to  stop.  They  may  weigh  every  fact  which  goes  to  his  injury, 
whether  in  mind,  body,  or  estate  ;  but  are  not  at  liberty  to  consider  facts 
which  do  not  relate  to  the  injury  itself  nor  to  its  consequences  to  the 
plaintiff.  In  other  words,  they  cannot  go  beyond  the  issue,  which  is  the 
guilt  of  the  defendant,  and  the  damage  it  did  to  the  plaintiff;  for  this 
only  did  the  defendant  come  prepared  to  meet    Such,  plainly,  was  the 
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principle  of  the  decision  in  the  cases  already  cited ;  as  it  also  was  in  Hall 
vs.  Conn.  B.  Steamboat  Con  (13  Conn.  R.,  320),  which  was  case  for  an  in- 
human injury  to  a  passenger ;  in  Southard  vs.  Rexford,  (6  Cowen  R.,  264,) 
which  was  for  breach  of  a  promise  of  marriage ;  in  Major  vs.  Pulliam,  (3 
Dana  IL,  582,)  which  was  trespass  quart  clausum  fregit ;  and  in  Hock- 
vfood  vs.  Allen  (7  Mass^  254),  which  was  case  for  the  default  of  the  sher- 
iff's deputy.  In  all  these  cases  there  were  circumstances  of  misconduct 
and  gross  demerit  on  the  part  of  the  defendant,  richly  deserving  punish- 
ment in  the  shape  of  a  pecuniary  mulct,  and  fairly  affording  a  case  tor 
damages  on  that  ground  alone ;  yet  in  none  of  them  do  the  court  inti- 
mate to  the  jury  that  they  may  assess  damages  for  the  plaintiff  to  any 
amount  more  than  commensurate  with  the  injury  which  he  sustained. 

The  most  approved  text-writers,  also,  justify  this  rule  of  damages. 
Thus,  BladcBtone,  (2  Bl.  Comm.,  438),  defines  damages  as  the  money 
u  given  to  a  man  by  a  jury,  as  a  compensation  or  satisfaction  far  some 
injury  sustained  ;  as  for  a  battery,  for  imprisonment,  for  slander,  or  for 
trespass."  Hammond,  (Law  of  Nisi  Frius,  p.  33),  limits  the  remedy,  by  an 
action  of  trespass,  to  the  recovery  of  u  a  comdensation  for  the  injury  sus- 
tained." lb.  p.  43—48.  And  it  is  wormy  of  remark,  that  Chief  Baron 
Comyna,  in  treating  expressly  of  damages,  nowhere  intimates  a  power  to 
assess  them  beyond  this.    (3  Com.  Dig.  Damages,  E.) 

It  was  solely  upon  this  ground  of  compensation  to  ihe  plaintiff,  for 
the  injury  to  his  feelings  by  the  very  insulting  conduct  of  the  defendant, 
that  the  verdict  was  held  good  in  Merest  vs.  Harvey,  (5  Taunt,  442.) 
Lord  Eenyon  has  sometimes  been  quoted  as  having  said  that  though  a 
plaintiff  may  not  have  sustained  an  injury  by  adultery,  to  a  given  amount, 
yet  that  large  damages,  for  the  sake  of  public  example,  should  be  given. 
And  this  supposed  opinion  of  his  was  alluded  to  in  the  case  of  Marhham 
vs.  Fawcett.  But  Mr.  Erskine,  who  was  for  the  plaintiff  in  that  action, 
protested  that "  he  never  said  any  such  thing."  "  He  said  that  every 
plaintiff  had  a  right  to  recover  damages  up  to  the  extent  of  the  injury  he 
had  received  ;  and  that  public  example  stood  in  the  way  of  showing  favor  to 
an  adulterer  by  reducing  the  damages  below  the  sum  which  the  jury  would 
otherwise  consider  as  the  lowest  compensation  for  the  wrong."  (2  Srs- 
kine's  Speeches,  p.  9.)  The  general  rule,  as  thus  limited,  was  recognised 
in  Gunter  vs.  Astor  (4  J.  B.  Moore,  p.  12),  where  the  defendants,  who 
were  rival  manufacturers  in  the  same  trade  with  the  plaintiff,  had  invited 
his  company  of  servants  to  a  dinner,  got  them  intoxicated,  and  induced 
them  to  sign  an  agreement  to  leave  the  plaintiff's  service  and  enter  their 
own,  which  they  did.  The  tction  was  in  case,  for  conspiracy ;  and  Lord 
C.  J.  Dallas  u  left  it  to  the  jury  to  give  damages  commensurate  with  the  in- 
jury the  plaintiff  had  sustained."    A  new  trial  was  moved  for,  on  the 
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ground  that  as  the  plaintiff's  men  worked  by  the  piece  only,  and  not  by 
a  contract  on  time,  the  plaintiff  was  entitled  to  damages  only  for  the  half 
day  they  spent  at  the  dinner ;  whereas  the  jury  had  given  £1,600,  being 
the  proved  value  of  two  years'  profits.  But  the  motion  was  denied,  on 
the  ground  that  the  plaintiff  was  entitled  to  recover  damages  for  the  loss 
he  actually  sustained  by  their  leaving  him  at  that  critical  period,  of  which 
the  jury  were  the  proper  and  exclusive  judges.  Here  was  a  case  of  gross 
fraud  and  aggravated  wrong,  particularly  dangerous  in  a  manufacturing 
community ;  and  yet  no  one  pretended  that  the  plaintiff  had  a  right  to 
greater  damages  than  he  had  himself  sustained,  however  deserving  the 
defendants  might  be  of  a  heavy  pecuniary  mulct,  by  way  of  example. 
See  also  Sears  vs.  Lyon*,  (2  Stark.  R,  317,)  which  was  trespass  for  break- 
ing the  plaintiff's  close,  and  poisoning  his  fowls;  where  the  jury  were 
cautioned  to  guard  their  feelings  against  the  impression  likely  to  have 
been  made  by  the  defendant's  conduct  In  all  these  cases,  there  were 
u  elements  of  fraud,  malice,  and  oppression  mingled  in  the  controversy," 
yet  the  learned  judges  did  in  no  case  instruct  or  permit  the  jury  to 
"  blend  together  the  interest  of  society  and  of  the  aggrieved  individual, 
and  give  damages  not  only  to  recompense  the  sufferer,  but  to  punish  the 
offender ;"  which,  if  Mr.  Sedgwick  is  correct,  they  ought  to  have  done. 
Their  omission  to  do  this,  most  expressively  teaches  that  they  recognised 
no  such  rule  of  law. 

The  rule  of  damages,  as  limited  by  the  extent  of  the  injury  to  the 
plaintiff,  was  the  same  in  the  Roman  civil  law*  See  1  Domatfe  Civil 
Law,  p.  426,  427,  b.  8,  tit  5,  §  2,  n.  8,  and  notes.  Wood's  Institutes  of 
the  Civil  Law,  b.  3,  ch.  7,  p.  258 — 264,  and  the  cases  there  cited. 

The  broad  doctrine  stated  by  Mr.  Sedgwick  finds  more  countenance 
from  the  bench  of  Pennsylvania  than  from  any  other  quarter  which  is 
known  to  us;  and  yet  even  there,  it  can  hardly  be  said  to  have  been  ad- 
judged to  be  the  law,  as  may  be  seen  by  the  cases  decided.  The  earliest 
usually  referred  to,  is  Sommer  vs.  Wilt,  (4  S.  &  ft,  19,)  which  was  an 
action  on  the  case  to  recover  damages  for  the  malicious  abuse  of  legal 
process,  in  which  the  jury  found  for  the  *plainth%  assessing  damages  at 
9,500  dollars.  The  case  came  before  the  court  in  bank,  on  a  motion  to 
set  aside  the  verdict,  on  the  ground  that  the  damages  were  excessive ;  but 
the  motion  was  refused,  for  the  express  reason  that "  all  the  facte  and  cir- 
cumstances" of  the  case  "  were  fairly  submitted  to  the  jury,  to  draw  their 
own  conclusions ;"  and  that  "  there  were  circumstances  from  which  the 
jury  might  have  inferred  malice,  and  evidence  which  satisfied  them  that 
the  ruin  of  the  plaintiff  was  occasioned  by  fn  act  of  oppression,  and  many 
aggravating  circumstances  of  useless  severity."  This  case,  therefore,  is  in 
strict  accordance  with  the  rule  as  we  have  stated  it,  the  damages  being 
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referred  to  the  extent  of  the  wrong  done  to  the  plaintiff.  When,  there- 
fore, the  learned  judge,  in  the  course  of  his  judgment,  remarked  that  the 
standard  of  damages  in  actions  of  that  nature  was  "  not  even  a  matter  of 
mere  compensation  to  the  party,  but  an  example  to  deter  others,"  the  re- 
mark was  not  called  for  by  the  question  before  him,  but  was  entirely 
extra-judicial.  This  case  was  cited,  and  its  principle  approved  in  Kukn 
vs.  North,  (10  S.  &  R.,  399,  340,)  in  which  the  court  granted  a  new  trial 
because  of  excessive  damages,  in  an  action  against  the  sheriff,  where  he 
honestly  intended  to  perform  his  duty,  and  the  jury  were  plainly  mis- 
taken. 

The  strongest  case  in  favor  of  giving  damages  to  the  plaintiff  beyond 
what  he  has  sustained,  is  that  of  McBride  vs.  McLaughlin,  (5  Watts, 
375,)  which  was  trespass  against  a  judgment  creditor  for  a  wilful  and 
malicious  abuse  of  process,  in  the  levy  of  his  execution  against  two  joint 
debtors,  "  under  circumstances  of  peculiar  injustice  and  oppression.9'  It 
appeared  that  the  oppression  was  in  fact  meditated  not  against  the  pre- 
sent plaintiff,  but  against  the  other  debtor,  to  whom  the  property  taken 
was  supposed  to  belong ;  and  that  the  present  plaintiff  had  been  joined 
in  the  judgment  by  mistake ;  and  it  was  set  aside  as  to  him.  The  ques- 
tion was,  whether  the  defendant's  malice  and  misconduct  in  the  transac- 
tion could  be  taken  into  the  estimation  of  damages,  inasmuch  as  it  was 
not  intended  against  the  plaintiff.  The  judge  ruled  that  it  might;  and 
his  ruling  was  sustained  by  the  court  in  bank.  There  was  no  discovery 
of  error  or  mistake  by  the  creditor,  and  consequent  apology,  during  the 
oppressive  transaction ;  but  the  whole  was  carried  out  to  its  final  consum- 
mation, in  the  most  insolent  and  cruel  manner.  The  case,  therefore,  falls 
within  our  rule,  that  the  jury  may  consider  all  the  circumstances  affecting 
the  plaintiff,  either  in  mind,  body,  or  estate,  and  award  him  damages  to 
the  extent  of  the  injury  done  to  him  in  either  of  those  respects.  Surely, 
if  A.  spits  in  B.'s  face  on  'change,  it  does  not  diminish  the  disgrace,  nor, 
of  course,  the  extent  of  the  injury,  for  him  afterwards  to  say  that  he  mis- 
took B.  for  C.  The  crowd  that  saw  the  indignity  may  never  come  to  the 
knowledge  of  this  fact,  nor  does  it  lessen  the  pain  inflicted  upon  his  feel- 
ings at  the  time.  In  both  cases,  as  in  all  others,  the  evidence  is  confined 
to  the  principal  fact,  with  all  its  attending  circumstances,  stamping  its 
character,  and  affecting  the  party  injured.  In  the  case  we  have  just  cited, 
however,  the  learned  judge  does  seem  to  place  the  decision  of  the  court 
on  the  ground  that  in  certain  offenses  against  morals,  which  would  other- 
wise pass  without  reprehension,  u  the  providence  of  the  courts?  permits 
the  private  remedy  to  become  an  instrument  of  public  correction.  We 
say  seems  to  place  it ;  for  he  also  uses  expressions  which  equally  indicate 
a  reliance  upon  the  rule  which  confines  the  jury  to  the  evidence  affecting 
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the  plaintiff  alone.  Such,  for  example,  k  the  concluding  sentence  of  his 
judgment :  u  The  defendant  was  guilty  of  wilful  oppression,  and  he  k 
properly  punished  for  it?  Oppression  of  whom  ?  Clearly  the  plainta% 
and  no  other.  Our  limits  will  not  permit  an  extended  examination  of  all 
that  fell  from  the  court  on  this  occasion ;  but  with  the  profound  respect 
we  sincerely  entertain  for  that  learned  bench,  we  may  be  allowed  to  ques- 
tion the  accuracy  of  the  assertion,  that  in  an  action  for  seduction  of  a 
daughter,  the  loss  of  services  k  the  only  legal  ground  of  damages  to  the 
plaintiff.  It  k  true,  it  was  stated  by  Lord  Ellenborough  in  1809,  to  be 
difficult  to  perceive  the  legal  propriety  of  extending  the  rule  beyond  that; 
yet  he  confessed  the  practice  of  so  extending  it  had  become  inveterate ; 
and  accordingly  he  instructed  the  jury  also  to  consider  the  injury  to  the 
plaintiff's  parental  feelings ;  and  the  rule  has  for  many  years  been  well 
settled,  that  in  this,  as  in  other  wrongs,  the  wounded  feelings,  the  loss  of 
comfort,  and  the  dishonor  of  the  plaintiff  resulting  from  the  act  of  the 
defendant,  form  a  legal  ground  of  damages,  as  part  of  the  transaction 
complained  of.  The  grounds  of  the  action  for  seduction  were  recently 
examined  in  England,  in  Grinnell  vs.  Wells,  (1  M.  &  G.,  1033,)  and  the 
damages  explicitly  admitted  to  be  given  as  compensation;  not  limited, 
however,  to  the  actual  expenditure  of  the  plaintiff's  money,  but  given  ac- 
cording to  all  the  circumstances  of  aggravation  in  the  particular  case. 
These  are  consequences  of  the  defendant's  wrongful  act,  done  to  the 
plaintiff,  to  hk  injury ;  and  it  k  for  these,  and  not  for  the  outrage  to  the 
public,  that  damages  are  given.  See  2  Greenl.  on  Evidence,  and  cases 
there  cited.  Andrew  vs.  Askey,  (8  C.  &  P.,  7.)  The  case  of  Benton  vs. 
Frederick,  (8  Burr.,  1845,)  cited  in  McBride  vs.  McLaughlin,  was  not  a 
case  of  damages  given  for  the  sake  of  example.  It  was  an  action  against 
a  colonel,  for  ordering  a  private  to  be  whipped,  out  of  spite  to  hk  major, 
who  had  given  the  man  a  furlough.  The  jury  gave  him  £150  ;  and  the 
court  refused  to  set  aside  the  verdict  for  excessivenesB  of  damages,  because 
the  man,  "  though  not  much  hurt,  indeed,  was  scandalized  and  disgraced 
by  such  a  punishment" 

In  conclusion,  it  k  worthy  of  remark,  that  afterwards,  in  Wynn  vs. 
Allard,  (5  Watts  &  Serg.,  524,)  which  was  trespass  for  a  collision  of  ve- 
hicles on  the  road,  the  same  learned  court  of  Pennsylvania  very  properly 
held  that  ihe  drunkenness  of  the  defendant  was  admissible  in  evidence  to 
determine  the  question  of  negligence,  where  the  proof  was  doubtful ;  but 
M  not  to  inflame  the  damages."  Why  not,  if  it  was  u  an  offense  against 
morals"  ?  For  it  certainly  must  have  been  deemed  such  an  offense.  And 
in  Rose  vs.  Story,  (1  Barr.  K,  100,  197,)  in  trespass  de  bonis  asportaUs, 
where  the  jury  had  been  allowed,  in  addition  to  the  value  of  the  property, 
to  give  such  further  damages,  as  u  under  all  the  circumstance*  of  the  case 
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as  argued  by  the  counsel,  they  might  think  the  plaintiff  entitled  to  de- 
mand ;"  the  same  court  held  the  instruction  wrong,  as  giving  the  jury 
"  discretionary  power,  without  stint  or  limit,  highly  dangerous  to  the  rights 
of  the  defendant,'9  and  "  leaving  them  without  any  rule  whatever."  It  is 
against  this  discretionary  and  unlimited  power,  so  liable  to  abuse,  and  so 
dangerous  to  the  rights  and  liberties  of  the  citizen,  that  we  contend ; 
though  it  is  not  for  us,  but  for  the  judiciary,  to  declare  what  is  the  law. 

G. 
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THE   RULE    OF    DAMAGES   IN   ACTIONS   EX   DELICTO. 

The  April  number  of  the  Law  Reporter  contains  an  able  and  elaborate 
article  by  Mr.  Professor  Greenleaf,  re-asserting  and  defending  the  position 
originally  adopted  by  Mr.  Metcak;  the  learned  reporter  of  the  supreme 
court  of  Massachusetts,  in  an  article  in  the  American  Jurist  (vol.  iii.  p. 
387),  that  damages  even  in  actions  of  tort  must  always  be  strictly  limited 
to  compensation;  and  this  doctrine  is  also  supported  by  the  Journal  in  the 
editorial  notice  of  Mr.  Sedgwick's  work  on  the  Measure  of  Damages.  To 
endeavor  to  maintain  ground  enfiladed  by  a  cross-fire  so  formidable  as  this, 
may  seem  a  rash  undertaking ;  but  disregarding  the  disparity  of  strength 
and  numbers,  let  us  address  ourselves  to  the  contest — a  contest  on  which 
we  enter  with  great  diffidence  as  to  our  own  powers,  but  an  unwavering 
confidence  in  the  strength  of  our  position. 

We  will  first  examine  the  subject  on  authority,  and  after  ascertaining 
how  it  stands  in  this  respect,  then  look  into  the  matter  on  principle.  But 
for  the  purpose  of  better  comprehending  the  precise  nature  of  the  question, 
let  us  see  exactly  what  the  conflicting  propositions  are.  The  doctrine  of 
compensatory  damages  is  thus  briefly  stated  by  Professor  Greenleaf  in  his 
extremely  valuable  work  on  evidence :  "  The  plaintiff  is  not  entitled  to 
receive  compensation  beyond  the  extent  of  his  injury  ;  nor  ought  the  de- 
fendant to  pay  to  the  plaintiff  more  than  the  plaintiff  is  entitled  to  receive." 
(Greenleaf  on  Evidence,  vol.  ii.  p.  209.) 

This  latter  clause  is  ambiguous,  and  in  one  sense  imports  a  mere  tru- 
ism ;  for  it  is  very  certain  that  the  defendant  never  does  in  fact  pay  more 
than  the  plaintiff  receives,  and  no  more  than  he  is  entitled  by  law  to  re- 
ceive. But  the  meaning  of  the  phrase,  as  amplified  and  insisted  upon  in 
Mr.  Greenleaf 's  recent  article,  is,  that  the  plaintiff's  recovery  in  all  cases 
is  limited  strictly  to  compensation  ;  not  of  course  to  mere  compensation 
for  mere  pecuniary  injury,  but  "  for  every  circumstance  of  the  act  com- 


EXEMPLABY  DAMAGES.  g23 

plained  of  which  injuriously  affects  the  plaintiff  in  his  person,  his  peace  of 
mind,  his  quiet  and  sense  of  security  in  the  enjoyment  of  his  rights ;  in 
short,  his  happiness."*  The  damages  must  be  compensation  and  nothing 
more.  The  counter  doctrine  is  thus  stated;  u  whenever  the  elements  of 
fraud,  malice,  gross  negligence,  or  oppression  mingle  in  the  controversy, 
the  law,  instead  of  adhering  to  the  system  or  even  the  language  of  com- 
pensation, adopts  a  wholly  different  rule.  It  permits  the  jury  to  give  what 
it  terms  punitory,  vindictive,  or  exemplary  damages;  in  other  words, 
blends  together  the  interest  of  society  and  the  aggrieved  individual,  and 
gives  damages  not  only  to  recompense  ike  sufferer  but  to  punish  the  offen- 
der^ Of  this  doctrine,  Mr.  Greenlea^  in  the  article  already  referred  to, 
says  that  though  it  may  seem  justified  by  the  general  language  of  some 
judges,  and  by  "  remarks  gratuitously  made  in  delivering  judgment  on 
other  questions,  it  is  not  supported  by  any  express  decision;"  and  that 
"  though  judges  have  spoken  of  exemplary  or  vindictive  damages,  they 
have  never  instructed  the  jury  in  terms  that  they  were  at  liberty  to  in- 
crease the  damages  merely  for  the  sake  of  punishing  the  defendant,  and 
beyond  the  amount  of  injury  which  the  plaintiff  had  sustained."  And  it  is 
perhaps  worthy  of  notice,  that  so  completely  unauthorized  does  Mr.  Green- 
leaf  seem  to  consider  this  doctrine,  that  it  is  not  alluded  to  in  the  chapter 
in  his  work  on  Evidence  devoted  to  the  subject  of  damages,  nor  would  the 
idea  even  appear  to  have  occurred  to  his  mind. 

We  propose  in  the  first  place,  without  further  preface,  to  see  how  far 
the  above  statement  of  the  result  of  the  adjudged  cases  is  correct.  The 
origin  of  the  rule  dates  back  to  ihe  time  of  Lord  Camden,  and  the  great 
controversy  about  general  warrants.  In  Wilkes'  case  that  great  judge  said, 
*  As  to  the  damages,  I  continue  of  the  opinion  that  the  jury  are  not  limited 
by  the  injury  received.  Damages  are  designed  not  only  as  a  satisfaction  to 
the  injured  person,  but  likewise  as  a  punishment  to  the  guilty ',  and  as 
proof  of  the  detestation  in  which  the  wrongful  act  is  held  by  the  jury. "{ 
In  New  York  the  doctrine  is  as  old  as  the  case  of  Cheetham  vs.  Tillotson, 
(9  J.  R.,  56.)  There  Hh»  charge  of  the  chief  justice  was,  that  u  the  case 
demanded  exemplary  damages,  as  well  on  account  of  the  nature  of  the 
offense  charged  against  the  plaintiff  as  for  the  protection  of  his  character 
as  a  public  officer,  which  he  stated  as  a  strong  circumstance  for  the  in- 
crease of  damages,  and  that  he  did  not  accede  to  the  doctrine  that  the  jury 
ought  not  to  punish  the  defendant  in  a  civil  suit  for  the  pernicious  effect 
which  a  publication  of  this  kind  was  calculated  to  produce  in  society." 


*  Greenleaf  on  Evidence,  Vol.  ii.}  219.    Law  Reporter  for  April,  1847,  580. 

t  Sedgwick  on  Damages,  S9. 

\  Lord  Campbell's  Chancellors,  vol.  v.  840. 
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And  to  this  precise  point  the  defendant's  exceptions  were  addressed. 
"The  charge  of  the  judge,"  they  say,  "  was  incorrect  in  stating  that  the 
plaintiff  was  entitled  to  exemplary  damages,  on  account  of  the  injurious 
tendency  of  said  publication  to  the  country.  In  a  private  action  the  party 
can  recover  only  for  the  private  wrong  ;  he  has  no  concern  as  to  the  public 
offense y  for  which  the  defendant  must  atone  by  an  indictment?  This,  it 
will  be  noticed,  is  precisely  the  doctrine  of  Mr.  Metcatf  and  Professor 
6reenlea£  Now  what  did  the  court  say  ?  Kent,  C.  J.,  re-affirmed  the 
doctrine  of  his  charge,  and  Spencer,  J.,  said ;  "  In  vindictive  actions,  such 
as  for  libels,  defamation,  assault  and  battery,  false  imprisonment,  and  a 
variety  of  others,  it  is  always  in  charge  to  the  jury  that  they  are  to  inflict 
damages  for  example-sake,  and  by  way  of  punishing  the  defendant?  How 
is  it  possible  to  call  this  language,  as  Mr.  Greenleaf  does,  u  extra  judicial"? 
How  can  it  be  termed  "  a  remark  gratuitously  made  in  delivering  judg- 
ment on  other  questions"  ?  In  view  of  this  case  can  it  be  safely  said  that 
u  no  jury  has  ever  been  told  to  give  damages  to  punish  the  defendant?" 

So,  again,  in  the  same  State  in  a  very  recent  case,  Cook  vs.  MUs, 
(6  Hill,  465,)  of  which  Mr.  Greenleaf  takes  no  notice,  where  the  defend- 
ant, having  been  punished  criminally  for  assault  and  battery,  it  was  insisted 
in  an  action  brought  for  the  same  offense,  that  the  feet  of  the  conviction 
and  punishment  should  be  received  in  evidence  to  mitigate  damages. 
The  discussion  it  will  be  perceived,  turns  on  the  very  same  principle ;  and 
what  said  the  supreme  court  in  excluding  the  evidence  ?  "  We  concede 
that  smart-money,  allowed  by  a  jury,  and  fines  imposed  at  the  suits  of  the 
people,  depend  on  the  same  principle.  Both  are  penal,  and  intended  to 
deter  others  from  the  commission  of  the  like  crime.  The  former,  however, 
become  incidentally  compensatory  for  damages,  and  at  the  same  time  time 
answer  the  purpose  of  punishment?  Of  this  decision  the  learned  author 
of  the  article  in  the  Law  Reporter  takes  no  notice,  and  it  certainly  could 
not  be  very  well  called  "  a  remark  gratuitously  made  in  delivering  judg- 
ment on  other  questions." 

How  is  it  in  Pennsylvania  ?  In  an  action  of  trespass,  Bride  vs. 
McLaughlin,  (5  Watts  R,  376,)  for  selling  under  an  execution  under  cir- 
cumstances of  peculiar  injustice  and  oppression,  Grier,  president,  who  is 
now  on  the  bench  of  the  supreme  court  of  the  United  States,  said,  "  If  the 
jury  believe  that  the  defendants  acted  in  a  deceitful,  hard,  cruel,  or  oppres- 
sive manner,  they  may  give  not  only  compensatory,  but  exemplary  and 
vindictive  damages."  In  error,  this  was  denied  to  be  law,  and  the  coun- 
sel for  the  plaintiff  in  error  cited  3  Am.  Jur.,  287,  (the  original  article  of 
Mr.  Metcalf^)  in  support  of  the  doctrine  now  insisted  on.  But  the  court 
said,  "  whatever  be  the  speculative  notions  of  fanciful  writers,  the  authori- 
ties teach  that  damages  may  be  given  in  peculiar  cases  not  only  to  compen- 
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sate  but  to  punish.  There  are  offenses  against  morals  to  which  the  law 
has  annexed  no  penally  as  public  wrongs,  and  which  would  pass  without 
reprehension,  did  not  the  providence  of  the  courts  permit  the  private  rem- 
edy to  become  an  instrument  of  public  correction."  Is  this  too  "  a  remark 
gratuitously  made  in  delivering  judgment  on  other  questions  "  ?  How 
stands  the  law  in  the  Pennsylvania  circuit?  In  Canard  vs.  Pacific  Ins. 
Co.  (6  Peters,  272,)  Mr.  Justice  Baldwin  said,  "  when  a  trespass  is  com- 
mitted in  a  wanton,  rude,  and  aggravated  manner,  indicating  malice  or  a 
desire  to  injure,  a  jury  ought  to  be  liberal  in  compensating  the  party  in- 
jured in  all  he  has  lost  in  property,  in  expenses  for  the  restoration  of  his 
rights,  in  feeling,  in  reputation ;  and  even  this  may  be  exceeded  by  setting 
a  public  example,  to  prevent  a  repetition  of  the  act."  How  clearly  is  the 
distinction  here  taken,  and  the  rule  for  which  we  contend  insisted  on ! 

In  New  Hampshire  the  whole  subject  has  been  repeatedly  considered. 
In  trespass  de  bonis  asportatis  for  a  sleigh  and  horse,  the  defendant  de- 
nied that  he  had  committed  any  tort,  and  rested  his  argument  upon  his 
innocence  of  intention,  and  upon  the  existence  of  a  bailment  at  the  time  he 
removed  the  property.  Woodbury,  J.,  said,  "  In  respect  to  the  intention, 
that  is  not,  in  cases  of  this  sort,  a  subject  of  inquiry,  except  to  prevent  vin- 
dictive damages.  In  crimes,  the  intention  is  the  essence  of  the  charge ; 
but  in  civil  actions,  the  injury  caused  to  the  plaintiff  is  the  essence  of  the 
charge,  and  whether  committed  through  ignorance  or  malice,  it  is  neither 
more  nor  less  an  injury  caused  to  the  plaintiff  by  the  defendant.  The  in- 
tent of  the  party  may  affect  the  damages  ;  and  as  the  defendant  appears 
not  to  have  been  actuated  by  any  bad  motive,  nor  to  have  sold  or  convert- 
ed the  sleigh  to  his  own  use,  he  should  pay  only  the  actual  injury  caused 
by  the  removal  of  the  sleigh."  Sinclair  vb.  Tarbox,  (2  N.  H.  R.,  135.) 
This  recognizes  the  precise  doctrine,  that  in  civil  cases,  proper  for  vindict- 
ive damages,  the  amount  of  recovery  varies  with  the  intent  of  the  defend- 
ant, and  does  not  depend  on  the  mere  question  of  injury  sustained.  In  an 
action  for  criminal  conversation  with  the  plaintiff's  wife,  the  judge  told  the 
jury,  "  that  in  estimating  the  damages  they  should  look,  not  only  to  the 
character  and  conduct  of  the  plaintiff  and  his  wife,  to  see  what  such  a  hus- 
band ought  to  recover  for  criminal  conversation  with  such  a  wife,  but  to  the 
conduct  of  the  defendant,  in  order  to  determine  what  a  person  who  had 
conducted  as  he  had  ought  to  jwy,"— thus  disregarding  utterly  and  dis- 
tinctly the  notion, "  that  the  defendant  should  not  pay  more  than  the 
plaintiff  ought  to  receive."  To  this  charge  the  defendant  excepted  on  the 
ground  "  that  it  directed  the  jury  that  the  damages  might  be  imposed  by 
the  jury  as  a  punishment,"  insisting  that  "  however  reasonable  it  may  be 
that  the  defendant  should  hz  punished  for  his  misconduct  when  prosecuted 
by  the  State,  the  plaintiff  had  no  claim  to  profit  by  his  degradation."    But 
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ef  this  opinion  was  surf  the  eain%  earing,  "after  em  attentive  e*amii 
often  subject,  we  see  nothing  jn  nhe  manruefcioiB  given  to  tike  jury  in 
lion  to  damages,  which  we  think  ought  to  have  been  otherwise."  Smkm 
m.  Nedson,  (4  ff.  H.  H,  *01.)  Is  this  "eree*  dtdum,"  "euftmjadiohsY' 
er  is  it  a  **  remark  gesjtuiteuely  made  jn  delivering  jndgment  in  earner 
eases"? 

In  a  ease  in  the  same  State,  to  meager  damage*  far  the  loss  of  a  hows, 
fussing  from  defeats  in  a  bridge  which  the  defendant?  wen  bound  to  nt- 
pair,  the  oourt  imaanitfrd  the  jury,  4faat  for  ordinary  neglect  the  plaintiff 
toould  not  recover  exemplary /damages ;  but  that  such  damages  might  he 
allowed  in  the  diaeNtion  of  the  jury,  (hi  case  they  believed  these  had  been 
gross  negligence  on  the  pant  of  the  defendants.  In  the  report  of  the  mo- 
tion for  a  new  trial,  the  arguments  of  counsel  are  not  given,  but  the  oourt 
isited  Wmri  m,  Jenkiwy(U  J.  E^62),  TiUoUan  m  Cheetham,  (3  J. R, 
$7),  Sv&hvt.Mmey,  (2  Wilt,  20*,  8  Wik,  10),  eeacuraed  with  the 
incisions  in  those  icaaes,  amd  asid  "the  principle  is  thus  established,  that 
&  actions  for  tort  to  &e  person  and  to  personal  property  the  jury  may 
give  libenlpr  exemplary  damages  j»  their  dieeretiw^-datnagee  begtmd 
the  actual  injury  ewtairwl,  for  the  sake  of  the  example ;  and  the  only 
remaining  -inquiry  is,  whether  this  ©aae  was  proper  for  the  exercise  of  that 
discretion*"  Whipple  *s.  W*l&fa,  (10  JJ.  5.  Jjl,  ISO.)  Is  this  too  a  m- 
mark  gratuitously  made  i 

In  Connecticut,  it  is  certainly  "torun,  that  in  saying  that  *  no  principle 
is  better  established,  and  in  practice  more  universal,  than  that  vindictive 
damages,  or  emert«ioney,  may  be  awarded  by  the  verdict  of  juries,"  as 
the  supreme  court  did  in  die  cases  of  JUnalee)  vsJimeknell,  (15  Conn.,  226), 
Muntly  vs.  Br&w,  (16*  Conn.,  26%)  this  language  was  not  absolutely 
necessary  for  the  case  before  them;  but  it  is  equally  true,  that  besom 
pronouncing  this  language,  they  had,  as  will  appear  by  the  report,  ex- 
amined the  oases  on  which  the  doctrine  of  vindictive  damages  rests,  and 
that  they  adopted  the  principle  of  those  decisions.  We  suppose  that  if 
the  inquiry  were  pussued,  similar  abjudications  might  be  found  in  almost 
every  State  of  the  Union*  Thus  in  Illinois,  in  an  action  to  recover  dam- 
ages for  seduction  of  a  daughter,  it  was  insisted  that  the  father  could  only 
recover  the  damages  sustained  by  loss  of  service  and  expenses;  but  it  was 
held  that  the  jury  might  award  him  compensation  for  die  dishonor  and 
disgrace  cast  upon  him  and  his  family,  and  far  the  being  deprived  of  the 
society  and  comfort  of  his  daughter,  the  court  saying,  *  in  vindictive  ac- 
tions, and  this  is  now  regarded  as  ene,  the  jury  are  always  permitted  to 
give  damages  for  the  double  purpose  of  eeUmg  on  example  and  of  ptm- 
Ming  the  wnmg  eher."  Qrabe  vs.  Margrave,  (8  Seammon,  878.)  Se 
again,  in  the  same  State,  in  an  action  of  trover  brought  for  a  hone,  it  ap* 


peared  that  the  defendant,  being  bailee  of  the  animal  to  be  agisted  and 
fed,  ueed  the  hone  for  his  own  purposes  without  leave.  The  hone  died 
a  few  houis  after  the  unautboriied  use,  but  not  in  consequence  of  -the 
using.  It  was  held  by  the  § upreme  court,  in  error,  that  there  being  no 
proof  of  actual  damage,  they  would  not  set  avid*  a  verdist  which  had 
been  rendered  for  the  defendant.  Application  being  made  for  anew  trial, 
they  refused  it,  saying  "  that  as  die  value  of  the  horse  was'  ant  nought  by 
the  proof;  the  only  damages  that  could  be  recovered  would  be  in  the  na- 
ture of  smart-money  for  the  wrongful  we,  which  must  be  in  ikeir  natotme 
vindictive,  as  there  ie  no  proof  tf  special  damages  or  injury.  And  it  is 
a  rule  that  courts  will  not  grant  neiw  trials  where  vindictive  damages  only 
are  sought  to  be  recovered,  or  merely  nominal  damages.9  Johnson  vs. 
Weedman,  (4  Scammon,  496.)  Now,  it  is  perfectly  tree,  that  in  this  as 
in  some  of  the  other  cases,  the  present  question  was  not  necessary  to  he 
decided;  but  at  the  same  time  it  is  equaUy  dear  that  the  court  had  con- 
sidered it,  and  had  made  up  its  mind  on  it* 

We  confess  ouwelvee  utterly  at  a  loss  how,  in  the  face  of  these  deci- 
sions, the  wry  learned  and  acute  author  of  the  work  on  Evidence  can 
say  that  the  rule  of  vindictive  damages,  for  the  purpose  of  punishment,  jp 
not  supported  by  any  express  decision.  We  suppose,  on  the  contrary, 
that  in  the  four  States  of  New  York,  New  Hampshire,  Connecticut,  and 
Pennsylvania,  the  point  is  so  ronclusirely  settled  as  not  to  admit  of  ar- 
gument We  venture  to  assert,  in  New  York  at  least,  that  this  if  strictly 
so.  Independent  of  these  decisions,  the  whole  current  of  authority,  and 
the  very  nomenclature  of  the  l*w,  require  the  doctrine  for  which  we  con- 
tend. What  do  the  supreme  court  of  the  United  States  mean  in  the  case 
of  Tracy  vs.  Swartwout,  (10  Peters,  81,)  by  laying  stress  on  the  differ- 
ence between  compensatory  and  exemplary  damages?  Surely  words 
mean  something.  Compensatory  damages  must  be  for  compensation. 
Exemplary  damages  are  something  difiarent  What  are  they}  The 
new  doctrine  requires  a  radical  change  in  the  terminology  of  the  law. 
The  learned  author  of  the  work  on  Evidence  denies  assent  to  any  but  de- 
cisions expressly  on  the  point,  and  treats  all  other  as  extra  judicial,  pratie 
dicta,  or  as  "  gratuitous  remarks  made  in  delivering  judgment  on  other 
questions"  It  is  admitted,  in  the  article  in  tibia  journal,  above  cited,  that 
the  doctrine  of  vindictive  damages  bus  been  recogaissd  by  several  emi- 
nent judges,  but  their  opinions  are  called,  "  gratuitous,  extre-judicaaJ/ 
"  passing  allusions,"  6c.  We  beg  leave  to  qak  whether  the  contrary  doc- 
trine can  find  even  a  u  gratuitous,  estra-judieial  or  passing  remark,"  from 
the  bench  in  its  favor.    We  know  it  is  constantly  said,  in  general,  that 


*  fi»e,  also,  MoNamara  *t .  King,  «  Cttfinaa,  (1Mb.)  486. 
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damages  are  intended  for  compensation ;  very  loose  language,  at  the  best, 
for  no  verdict  ever  compensated  for  the  entire  injury ;  but  has  it  ever 
been  decided  or  suggested,  by  any  judge  of  any  court,  that  a  jury  can- 
not, in  .  actions  ex  delicto,  give  damages  by  way  of  punishment  beyond 
the  line  of  compensation  f 

As  to  the  principle  of  the  matter,  the  learned  author  of  the  work  on 
Evidence,  and  the  editor  of  the  Law  Reporter,  seem  both  to  be  of  opinion 
that  there  is  and  can  be  a  clear,  complete  line  of  division  drawn  between 
the  public  and  private  interest ;  indictments  being  provided  for  the  body 
social,  and  suits  for  the  individual.  To  our  minds  this  division  seems  en- 
tirely fanciful  and  imaginary.  How  is  it  possible  so  to  divide  the  com- 
munity and  the  individual  ?  In  organizing  civil  courts  of  justice,  how 
much  does  the  legislator  take  into  regard  the  fact,  that  social  order  de- 
pends on  controversies  being  adjusted  by  the  public  authorities !  In  qui 
tarn  actions,  how  clearly  are  the  public  and  private  interests  blended ;  in 
all  cases  of  misdemeanors,  how  manifestly  is  the  party  offending  sub- 
jected to  a  double  pecuniary  punishment,  first  by  verdict,  and  next  by 
fine !  What  difference  does  it  make,  whether  the  verdict  was  for  com- 
pensatory or  vindictive  damages  ?  If  the  verdict  is  for  compensation,  and 
the  party  injured  is  completely  compensated,  what  remains  of  public 
offense  ?  We  apprehend  that  the  suit,  in  cases  which  are  also  punishable 
by  indictment,  is  a  mere  cumulative  remedy.  Surely  there  is  nothing 
contrary  to  principle  in  this  view  of  the  case.  But  there  is  a  very  numer- 
ous class  of  cases  of  reckless  negligence  and  gross  fraud,  not  amounting 
to  criminal  offenses,  and  in  which,  if  the  plaintiff  is  to  be  limited  to  com- 
pensation, no  punishment,  as  such,  can  ever  be  inflicted.  Is  this  desirable 
for  the  purposes  of  social  order  ?  Does  the  cold  doctrine  of  compensation, 
in  cases  of  this  description,  satisfy  the  heart  of  jurisprudence  ? 

The  most  serious  difficulty,  however,  occurs  in  the  practical  application 
of  Mr.  Greenleaf 's  rule.  How  is  the  party  to  arrive  at  the  measure  of 
compensation  ?  How  is  the  jury  to  get  at  remuneration  for  loss  of  honor, 
loss  of  credit,  wounded  feelings,  injured  sensibilities  ?  If  it  is  difficult  to 
minister  to  a  mind  diseased,  who  is  to  compensate  a  mind  exasperated  f 
What  is  the  rule  1  What  is  the  standard  ?  Would  not  a  jury,  solemnly 
charged  in  an  action  of  trespass  that  they  must  limit  the  damages  to 
compensation, — that  they  must  give  not  a  oent  more,  not  a  farthing  less, — 
that  it  must  be  the  pound  of  flesh,  and  not  a  drop  of  blood — would  they 
not  be  utterly  lost  in  a  metaphysical  maze  ?  How  are  feelings,  character, 
social  position,  to  be  estimated  in  dollars  and  cents  ?  The  old  puzzle — 
u  if  a  pair  of  andirons  cost  a  dollar,  how  much  would  a  load  of  wood  come 
to  ?"  is  a  practical  and  intelligible  proposition,  compared  to  measuring 
mental  injury  by  the  standard  of  strict  pecuniary  compensation.    Again, 
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suppose  the  doctrine  established  that  the  jury  are  to  confine  themselves  to 
compensation,  how  is  to  be  enforced  t  Necessarily  by  the  court  But 
this  certainly  cannot  be  done ;  on  the  contrary,  the  authorities  are  clear, 
and  the  learned  author  of  the  work  on  Evidence,  in  the  article  in  this 
journal  already  cited,  admits,  that  the  court  have  no  power  over  the  sub- 
ject unless  the  damages  are  so  gross  as  to  raise  a  suspicion  of  partiality 
or  passion.  So  says  Mr.  Justice  Story,  refusing  to  set  aside  a  verdict  in 
an  action  of  this  class :  "  The  damages  are  certainly  higher  than  what, 
had  I  been  on  the  jury,  I  should  have  been  disposed  to  give ;  I  should 
now  be  better  satisfied  if  the  amount  had  been  less."  Thurston  vs.  Mar- 
tin, (5  Mason,  497.)  See  also  Duberley  vb.  Gunning,  (4  T.  R.,  651,)  and 
a  number  of  similar  cases.* 

So  that  in  adopting  the  rule  of  Mr.  Greenlea^  we  come  to  these  prac- 
tical conclusions :  First,  the  jury  are  told  that  they  are  to  give  compen- 
sation, and  nothing  further;  secondly,  they  are  left  without  any  standard 
whatever  to  measure  the  compensation ;  and  thirdly,  even  if  they  go  be- 
yond the  line  of  compensation,  the  court  has  no  authority  to  interfere. 
The  rule  is  without  practical  applicability  and  without  any  binding  efficacy. 
We  confess  that,  rather  than  rush  into  such  contradictions,  we  prefer  to 
take  the  law  as  we  believe  that  we  find  it  adjudged  in  England  and  in 
four  of  the  most  respectable  States  in  the  Union.  As  to  "  scraping  off 
barnacles,"  by  which  poetical  figure  we  are  invited,  by  a  learned  critic  in 
this  journal,  to  disregard  the  positive  language  of  the  law,  we  suppose  it 
would  hardly  add  to  the  value  of  an  Elementary  Treatise,  if,  overleaping 
the  express  decisions  of  courts,  it  were  to  adopt  a  new  rule,  unsupported 
by  any  adjudged  case,  and  environed  by  so  many  difficulties. 

As  to  damages  being  compensation,  the  sooner  the  idea  is  got  out  of 
the  head  of  a  practical  lawyer  the  better ;  damages  are,  in  no  just  sense, 
compensation.  In  the  most  ordinary  case  of  a  suit  on  a  note  of  hand, 
the  damages  do  not  amount  to  compensation.  Who  pays  the  counsel- 
fees?  Who  pays  for  the  time  of  the  plaintiff?  Who  pays  for  his  an- 
noyance and  vexation  ?  The  most  successful  lawsuit  is  too  often  a  Bar- 
mecide feast  t.  s. 


*  Coffin  «*.  Coffin,  4  Mass.,  1.    Coleman  «t.  South  wick,  9  J.  R.,  45.    Com.  Dig., 
Damages  E,  7. 
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tt  u  u  a  as  to  costs, 

Accord  and  satisfaction  by  parol,  when  bar  to  damages, 
Action  on  the  Case.  (See  Case), 
Actual  loss,  must  be  sustained  to  create  a  claim  for  damages,  31 
M  "is  the  measure  of  damages  in  actions  on  contract,  31, 
M  "  must  exist  as  between  principal  and  agent, 
Actus  legis  nemini  est  damnosuSy 
Ad  quod  damnum,  writ  of, 
Adyowson,  damages  as  to, 
jEthelberti  Leges,        •  •  . 

Affirmance  and  rescision  of  contracts, 
Agent  and  principal.    (See  Principal),    . 
Aggravation,  evidence  in.    (See  Evidence),  . 
Agreements,  continuing,  . 

"  for  transfer  of  stock,     . 

u  to  pay  in  specific  articles,    • 

a  not  to  marry,     . 

tt  not  to  act,    . 

"  not  to  practice, 

Alfred,  Laws  of, 
Allegation  of  special  damages, 
Alternative  obligations  or  agreements,1    . 
Amicable  actions,  vindictive  damages  not  to  be  given  in, 
Amerciaments,  pro  fatso  damore, 
Anglo-Saxons,  their  measure  of  damages, 
Annual  rests,  when  allowed  in  accounts, 
Apportionment  of  rent, 
Apprentice,  damages  for  enticing, 
Arbitrary  valuation  of  damages  to  be  avoided,  if  possible, 


Paob. 

360 

.    242 

238 

248-325 

680 

67, 604 

200,210,230 

200,306,313 

.     337 

111 

566,  in  note 

118 

.      12 

280,291,296 

.    335 

569 

103,107,226 

261,  et  seq. 

.     239 

405 

.    407 

409 

.       17 

575 

.     398 

464 

.      96 

12 

.     383 

194 

.     103 

17, 256, 607 
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Arbitrary  assessment  of  damages  according  to  modern  civil  law,      .  26 

"        discretion  of  the  jury  in  the  early  cases,  3, 22, 200, 699 

Arbitrator's  estimate  in  case  of  contracts,  its  binding  effect,  . 

Arbitrator,  no  power  to  award  beyond  verdict,  where  taken  by  consent, 
u        not  so,  however,  in  debt,         .... 

Argou,  cited,  ........ 

Arrest  of  judgment,         .  .  .  ... 

Assault  on  child  or  servant,    ...... 

Assault  and  battery,        ...... 

Assault  and  battery,  mitigation  in, 

Assessment  of  several  damages,  , 

Assignees  of  bankrupts,  damages  in  suits  by, 

Assignment  of  judgments,  damages  upon, 

u         of  breaches,        •  •  ... 

Assumpsit,  action  of,  its  recent  origin,     .... 
M         may  be  brought  sometimes  where  trover  will  lie, 

Attachments  wrongfully  issued,  damages  upon,  . 

Attorney,  action  against,  for  negligence. 

Average,  general.    (See  Insurance),        .... 

Averment  of  special  damage,  .... 


686 

.    686 

64 

.    683 

663 
.    103 

656 
.    683 

368 
.    371 

395 

232,  note 

41,  note 

.    650 

104 
.    260 

675 


B. 


Barter  contracts,  ..... 

Bills  of  exchange,  damages  on,  . 

Bills  of  lading,  rule  of  damages  as  to,  . 

Ifcmajkfe  possessor,  his  equities,  .     . 

Bond  (debt  on),  ..... 

"     ne  exeat,  ..... 

M     to  resign  living,      .        *  . 
Bonds  given  by  sheriff,  &c.,  suits  on, 
Brokers.    (See  Principal  and  Agent),     . 

o. 

Cargo,  rule  of  damages  on  non-delivery  of, 
Carrier,  common.    (See  Common  Carrier),   . 
Case  and  trespass,  distinction  between,    . 
Case,  damages  in  action  on  the, 

M     action  on  the,  against  sheriffs, 

"  "       burden  of  proof,  on  whom  does  it  rest, 

Case  or  trespass  for  injuries  to  personal  property, 

«  a  «        to  the  person,    . 

Case,  action  on  the,  for  seduction, 

"  a        m     for  false  imprisonment,   • 

Cattle  used  as  measure  of  value, 

M     diseased,  damages  for  entry  of, 
Charitable  remuneration,  no  allowance  for  in  actions  of 


.    203 

241 

.    366 

.  122,126 

392,  et  seq.  426 

420 

.    420 

526 

.    235 


tort, 


.    366 

365 

67 

604 

.    606 

* 

609,  et  seq. 

.    680 

642 

.    642 

.    51,652 

15 

136 

-39,471 
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Pack. 

357,  note,  37*2 

488 

208,  note 

26 


42 
525 
469 
102 
102 
104 
109 
355 


Charter  parties,  damages  on, 

Ghosts'  in  action,  when  sued  for  in  trover, 

Code  of  Louisiana,  its  provisions  in  regard  to  damages, 

Code  Napoleon,  as  to  damages,  .... 

Code  of  New  York,  its  provisions  in  regard  to  damages, 

Collectors  of  customs,  suits  against,  .... 

Collision,  damages  in  cases  of,     . 

Commencement  of  suit,  whether  damages  allowed  after, 

"  "in  trespass, 

M  u     case  of  negligence,  . 

•        a  "      how  defense  arising  after  to  be  set  up, 

Common  carriers,  rule  of  damages  as  to, 

*  "        when  damages  arising  from  their  negligence  can  be 

recouped,  .....         451 

u  "the  rule  of  damages  against  them  is  determined  by  the 

value  of  goods  at  place  of  destination,  .    356 

*  "        how  value  arrived  at,         ....  359 
"           M        agreement  to  furnish  freight  to,                                     361 

Common  law,  provides  a  remedy  for  every  inquiry,   ...  29 

"       u     how  differs  from  equity  as  to  damages,     .  .10 

Compensation  is  the  principle  of  the  Anglo-American  jurisprudence  as 

to  damages',  .  .  .  .29 

analysis  of,  .  .  .35 

legal  acceptation  of,     .  ...  37 

incorrectly  applied,  .  .  .  .39 

amount  of  is  a  question  of  law,  .         30, 202, 604 

principle  of,  is  adhered  to  even  in  tort,  where  no  aggra- 
vation, .....         453,454 

only  to  be  made  for  actual  loss,  31, 200, 210, 230 

where  private  property  is  taken  for  public  use,     .    265,  et  seq. 
Compound  interest,    ...... 

Compromise  of  public  offenses,  illegal  unless  an  action  will  lie, 
Compurgators,  trial  by,  .... 

Concurring  negligence  of  both  parties,    . 
Confusion,  what  it  is,  .... 

M         of  goods,  remedy  for  in  trover, 
«•  u  u         u     trespass, 

"         rule  of  the  common  law, 
u  «        civil         « 

Consequences  of  illegal  act,  when  damages  given  for, 
Consequential  damages,  .... 

«  M         Pothier  cited  as  to, 

M  u         according  to  the  French  Code, 

«  *  u  Toullier, 

«  a  a  LordKaims, 

"  1*         general  principles  as  to, 


a 

M 

a 
« 
a 

tt 
a 


383 
34 
19 

94,143,468 
483 
.     483 
484 
.    483 
ib.  note 
.    103 
57,  et  seq. 
58 
.      60 
62 
64 
65 
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Consequential  damages,  must  be  averred  in  the  declaration.  .  .  68 

«  u  as  to  profits  lost,  .  69-16 

"  tt         aa  to  principal  and  surety,    ...  76 

"  a  as  to  sales,        .  .  .  .  .78 

44  u         as  to  warranties,      ....  78 

M  tt         in  cases  of  tort  without  aggravation,     .  .      79 

M  "in  cases  of  tort  with  aggravation,    .  .      79, 81 

u  u  u      of  assault,         .  .  .83 

«  «  «       for  seduction,  ...  82 

«  «  «      malicious  prosecution,  .  .      82 

«  u  a      slander,       ....  8^ 

«  «  «       of  fraud,  .  .       83,86,89 

**  M         in  trespass  to  person,  .  .  83, 84 

a  a         actions  on  statutes,        .  .  .85 

M  "  where  plaintiff  in  fault,        ...  93 

44  a         as  to  counsel  fees,         .  .  95  et  seq. 

as  to  acts  after  suit  brought,  .  .  102 

as  to  grantees  of  franchise,  .    110 

44  "on  warranties  of  chattels,    .  .  ,  296 

44  a  as  between  principal  and  surety,  .  .    334 

Consideration  money,  fixes  the  damages  in  case  of  eviction,  .  159 

"  "      statement  of,  when  conclusive,  .  .172 

u  in  cases  of  bills  or  notes,        .  .  238 

Conspiracy,  writ  of,  and  action  on  the  case  for,   ....    658 

Continuing  agreements,  .  .  .  ...        103,107,226 

44  nuisances,      .......    144 

Contracts  generally,  rule  of  damages  as  to,    .  .  .         199 

44        motive  of  the  defendant  not  inquired  into,      .  .  .    204 

u        when  consideration  to  be  paid  in  land  or  services,  .  203 

"        furnishes  the  measure  of  damages,     ....    200 

"        when  entire,  damages  for  part  performance  of,      .      215,  and  note 
M        part  performance  of,    .  .  .  .  .    215,  et  seq. 

u        implied,      .  .  .  .  .  .  .230 

"        for  forbearance,  damages  on,   .  .         203, 363 

44        made  in  one  county  to  be  performed  in  another,    .  237 

«        rescisionof,      .....  .280,291,296 

"        special,       .......  363 

44        for  the  purchase  of  lands,  damages  as  to,  •  .183 

u        how  far  fraud  affects  the  damages,  184,  et  seq. 

"        as  against  vendor,        ......    185 

"        as  against  vendee,  is  the  price  agreed,  or  the  actual  loss  the 

rule  ?......     190,  et  seq, 

M        to  pay  for  land  in  labor,     .....  193 

Contractors  on  public  works,  their  damages,        ....    364 

Contribution  between  co-trespassers,  not  allowed,     .  .  .  556 

Conversion,  time  of  in  Massachusetts,  fixes  rule  of  damages  in  trover,  .    480 
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Costs,  when  recoverable  by  parties  to  negotiable  paper, 
M      when  recoverable  in  cases  of  warranty,    . 
M      liability  of  principal  to  surety  for, 
•*  M  agent  to  principal  for, 

Co-sureties,  rule  as  to  damages  between, 
Counsel  fees,  in  patent  cases  allowed  as  damages. 
u         M    when  allowed  as  damages, 
"  "    not  allowed  in  cases  of  contract,    . 

"         u    whether  in  cases  of  tort,  doubtful, 
u         u    in  cases  of  trespass, 

w  "in  admiralty,     ..... 

Counts,  effect  of,  joinder  of  good  and  bad, 
Courts  of  the  United  States,  damages  with  reference  to  their  jurisdiction,  578 


Pag*. 

248 

292 

325,  et  seq. 

343 

332 

99 

38, 95, 97 

96 

97 

98 

99,  note 

577,  et  seq. 


Court,  power  of,  over  question  of  damages, 
Covenants,  real,  damages  as  to, 

M         to  indemnify, 

u         against  incumbrances, 

"         for  quiet  enjoyment,  rule  as  to, 

"         of  seisin,  . 

M         in  leases, 

u  of  warranty, 

"         where  title  fails  in  part, 

M  to  make  partition, 

u         to  repair, 

"  damages  in  actions  of, 

"         not  to  marry, 
Criminal  cases,  compromise  o£ 


.    594 

151 

305,  et  seq. 

178 

152,  et  seq. 

175 

165,194,333 

156,  et  seq. 

.     171 

193 

.     197 

370 

.    405 

34 

544, 547 


w 
tt 


u       conversation,  damages  in  action  for, 

"  w  new  trials  have  never  been  awarded  in,  for  excess- 

iveness  of  damages,    ..  .  .  .    602 

Culpa,  different  degrees  o£    .....  24,81,113 

lata,  .......     24,81,113 

levis,   .  .  .  .  .  .  .  .24,81 

D. 

Damages,  derivation  of,  according  to  the  digest,  Grotius  and  Coke,   20,  21,  29 
defined  by  Blackstone,  .  .  .  .29 

original  vagueness  of  the  English  Law  as  to  the  measure  of,  3 

measure  of,  distinction  between  this  and  cause  of  action,  5 

under  the  Anglo  Saxons,    ....  13,etseq. 

u       Hindoo  law,  .  .  .  .  .23 

"       Jewish  law,        .....  23 

Roman  law,  .  .  •  23,  et  seq. 

modern  civil  law,  ....  26 

....  A& 

30 


M 
M 
« 
M 
M 
tt 
U 

a 
a 
<( 


tt 
a 


«       English  law, 
measure  of,  is  matter  of  law, 
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Damages,  vindictive  or  exemplary, 

.38 

M 

nominal    (See  Nominal  Damages,) 

46 

M 

remote.    (See  Consequential  Damages,) 

.      67 

M 

consequential    (See  Consequential  Damages,) 

67 

a 

as  to  loss  of  profits.    (See  Profits,)    . 

•      68 

a 

prospective.    (See  Prospective  Damages,) 

10* 

tt 

in  real  actions,             .... 

.    116 

« 

in  ejectment,          .... 

118 

a 

in  trespass  for  mesne  profits, 

.    122 

« 

dower,    ..... 

129 

« 

trespass  to  lands,     .... 

.     133 

« 

case  by  reversioner, 

139 

m 

cases  of  nuisance,     .... 

.    140 

u 

waste,     ..... 

146 

u 

upon  real  covenants,    .... 

,    161 

M 

as  to  covenants  of  warranty, 

166 

W 

in  cases  of  eviction,     .... 

.    168 

U 

on  the  covenant  for  quiet  enjoyment. 

169 

tt 

M               of  seisin, 

.    176 

W 

as  to  covenants  against  incumbrances, 

179 

4( 

on  sales  of  land,          .... 

..  183 

tt 

M              in  leases,  .           . 

194 

tt 

«              to  make  partition,       . 

.    193 

tt 

measure  of  as  to  contracts  generally, 

200 

M 

whether  motive  of  defendant  inquired  into, 

.    204 

tt 

when  contract  departed  from, 

215,  ei  seq. 

tt 

on  bills  and  notes,       .... 

.    282 

tt 

on  policies  of  insurance,     . 

249 

u 

on  sales  of  chattels,     .... 

.    268 

tt 

on  warranties  in  sales  of  chattels, 

286 

tt 

when  contract  rescinded, 

.    296,  el  seq. 

tt 

as  between  principal  and  surety,    . 

303 

tt 

a                    agent, 

.    335 

tt 

as  against  common  carriers, 

355 

tt 

on  bills  of  lading,        .... 

.    355 

tt 

as  to  contracts  of  forbearance, 

362 

tt 

as  to  misappropriation  of  pledges, 

.    365 

tt 

as  to  calls  for  stock, 

366 

tt 

refusals  to  permit  transfer  of  stock,    . 

.    367 

tt 

breach  of  promise  of  marriage, 

368 

tt 

as  to  interest,              .... 

.    373 

tt 

as  to  penalties,        .... 

391 

tt 

as  to  assignment  of  breaches, 

.    395 

u 

as  to  liquidated  damages, 

397 

tt 

as  to  recoupment,         .... 

447,  431 

tt 

in  actions  of  tori    (Exemplary  Damages), 

453 

IKDJtX.  030 

Pao«. 

Damages,  in  cues  of  collision,     ......  469 

u              u         trover, 473 

m              u         replevin, 497 

*  in  actions  against  shefift,             ....  606 

*  in  actions  on  the  case,  and  of  trespass,                                 .  628 

*  under  statutes,        ......  664 

M  with  reference  to  pleading  and  practice, ....  674 

"  with  regard  to  evidence,     .....  687 

«  «       «         the  power  of  the  court,  .  .694 

Damage  clear,  .......         686 

M     special,  if  it  can  be  recovered  in  trover,  .  .  .    476 

"     special,  when  to  be  alleged  in  declaration,  67, 68, 676,  et  seq. 

"     feasant,  distress  for  cattle,         .....    146 

Damnum  emergens,  what,       ......  24 

Damnum  absque  injuria,  .....  31,112 

Death  of  a  human  being  gives  no  claim  for  damages  at  law,  .  660, 661 

a  "        statutes  giving  redress  in  ease  of,  •  .    661 

Debt,  action  of,  .......         391 

Debt,  interest  cannot  be  assessed  In  damages,     ....    387 

Default,  damages  after,  when  assessed  by  court,  .22, 699 

Defense,  matter  of,  arising  after  suit  brought,  when  to  be  specially 

pleaded,  .......  109 

Demurrer,  damage  after,  when  assessed  by  the  court,    .  •  22, 699 

u        to  consequential  damages  bad,      ....  678 

Demands  when  entire  are  indivisible,       ....    224,  et  seq. 

Departure  from  terms  of  contract,  how  it  affects  the  damages,  216,  221,  et  seq. 
Deviation  from  contract,  how  it  affects  the  remedy,    .  .         216,  et  seq. 

Deviation  on  voyage,  damages  for,  •  .  .89 

Diseased  cattle,  damages  for  entry  of,  .  .  .136 

Distress,  illegal  damages  for,  •  636, 649 

"        for  cattle,  damage  feasant,  ....  146 

Detinue,  ........    497 

Diversion  of  water  courses,  .  .  .  .60,137 

Dolus,  in  the  Roman  law,  .  .  .  .24 

Door,  damages  for  opening  without  leave,     .  .  .49,140 

Doaur,  cited, 6,6,26,37,301 

Double  damages  by  statute,  .....  666, 671 

Dower,  rule  of  damages  in,         .....  129 

DuMoumr,  (cited,)  see  Molbleus,      .....         297 

E. 

Edicium  edilium,  168,  and  note 

Ejectment,  damages  in,  .  •  .118 

u        nominal  damages  Is,    •  .119 

**         actual  damages  in,  .....  120 

"        improvements,  whether  allowed  for  in,  •         121, 126 
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Election  to  recoup,      ..... 

tf     of  remedies,  (trover,  trespass,  assumpsit,) 
Eminent  domain,  compensation  when  the  right  is  exercised, 
Enticing  apprentices  and  servants,  damages  for,  . 
Entire  contracts,  no  damages  for  part  performance  of, 
Entire  demands,  not  to  be  split  up, 
Equity  differs  from  common  law  as  to  damages,  how, 
Error,  damages  on  affirmance  of  writs  of, 
Escape,  action  against  sheriff  for, 
Estrepement,  writ  of, 
Ethelbert,  laws  of, 
Eviction,  damages  for, 

M      under  the  civil  law,  . 
under  the  French  code, 
in  England,  . 
in  the  United  States, 
partial,  damages  upon, 
need  not  he  by  suit, 
Evidence,  effect  of  when  received  as  ingredient, 
**        in  aggravation  and  mitigation, 

generally  as  to  damages,    .  .  .  ,  . 

of  plaintiff,       ...... 

u       of  opinions,  ...... 

M        as  to  value,      ...... 

Exchange,  bills  of,  damages  on,  . 

u        par  of,  •  •  •  . 

Excessive  damages,  when  verdicts  set  aside  on  account  of,    • 
Executory  contracts  of  sale,  right  to  return  property,  when  agreement 
broken,      ....... 


a 

M 
M 

u 


u 
a 


Pa  ok. 
443 
41,  473 
566 
.    88,103,605 
215,  et  seq. 
.     224,  et  seq. 
10 
.     387 
606,  et  seq. 
.    118 
12 
.     153 
153 
.     155 
157 
158,  et  seq. 
171 
.    158 
.    92,550 
.547,555,568 
587 


688 
589 
692 
241 
242 
601 

223 


Exemplary  damages, 


not  recoverable  against  representatives, 


F. 


38,  98, 453 
.    465 


Fact,  questions  of,  decided  by  the  jury, 

Failure  of  title,  partial,    .... 

False  imprisonment,  damages  in, 

False  representations,  damages  in,  case  of, 

Feeling,  injury  to,  damages  not  allowed  for,  when, 

Felony,  where  tort  amounts  to,    . 

Ferry,  damages  for  not  maintaining, 

Fire,  damages  for  setting, 

Fire  insurance,  • 

Flooding  land,  damages  for, 

Fluctuations  in  value  under  continuing  agreements, 

Forbearance,  damages  on  contracts  for, 

*  Forfeit  and  pay,"  meaning  of  the  phrase, 


600 

.     117 

.    61,552 

567,560 

550 

.    471 

87 

.      97 

254 

.    47,48,137 

226 

203, 363 

405,  in  note 
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Forms  of  action  abolished  in  New  York, 
"  do  not  exist  in  Texas, 

"  their  utility  examined,    . 

Foreign  contracts,  rules  of  damages  as  to, 
Formula,  in  the  Roman  law,         .... 
Fraud  in  performance  of  contracts,  how  it  affects  damage, 

"     in  sales  of  chattels,  .... 

"     resulting' in  damages  always  gives  cause  of  action, 

u     whether  it  aggravates  damages  in  action  ex  contractu, 

"     in  actions  of  case  or  trespass, 

u     in  sale  of  lands,     ..... 
Franchises,  grantees  of  not  liable  to  damages, 
Freight  not  furnished,  damages  for, 
Freight,  when  damages  from  bad  stowage  or  other  negligence  of  car- 
rier can  be  recouped,  .....         461 
Frivolous  suit,  no  redress  for  beyond  damages,  .  .  .961 


Pack. 
.       42 
43 
231, 607,  et  seq. 
237, 286 
21, 23, 696,  et  seq. 
204 
.     296 
30 
204, 209 
666 
•    669,  et  seq. 
Ill 
.    361 


G. 

Game  cocks,  damages  in  trespass  for  taking, 
Good  and  bad  faith,  how  far  affects  damages  generally, 
Government,  agents  of,  not  liable  for  consequential  damages 
Grantees  of  franchise,  when  liable  for  damages, 
Groundless  suits,  ..... 

Guaranties.    (See  Indemnities,) 

H. 

Haehel  on  damages,  cited,    .... 

Hasse  on  Culpa,  cited,  .... 

Hindoo  law  as  to  damages,    .... 

Hire  of  slaves,     ...... 

Hoel  Dda,  his  laws,  •  •  •  • 

Horses,  damages  on  breach  of  warranty  of, 

"  u        for  shoeing, 

Hubebxjs,  cited,  ,  • 

Hundred,  damages  in  actions  against, 

i. 

Implied  contracts,       ..... 

u        warranty  on  sales  of  notes, 
Improvements,  when  allowed  for  in  ejectment, 

w  when  in  trespass  for  mesne  profits, 

"  when  allowed  for  in  case  of  eviction, 

Incumbrances,  covenant  against, 

"  payment  of  after  suit, 

M  outstanding,         .... 

Indemnities.    (See  Principal  and  Surety,)     . 

41 


.  635 

20& 

»  112 

ill 

.  660 
303 


24 

.   24 

23 

.  370 

16 

268,290 

212 

.  299 

84 


230 

.  238 

121 

.  126 

169,  et  seq. 

.  178 

181 

.  182 

306,  et  seq. 
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Indemnify,  covenant  to, 
Ingredient,  when  fact  received  as,  and  not  as  measure 
hyuria  sine  damno,     .... 
Insurance,  damages  in  suits  on  policies  of, 
u        partial  loss, 

rule  of  one  third  new  for  old, 
total  loss, 
"        general  average, 
M        against  fire, 
Intent  in  trespass  only  goes  to  damages, 
Interest  on  bills  and  notes,     . 

*    generally,  .... 

where  a  matter  of  right, 
allowed  where  usage, 
not  allowed  on  unliquidated  demands, 
allowed  where  express  promise, 
on  rent,         .... 
compound,  .... 

when  in  discretion  of  the  jury, 
when  allowed,  in  trover, 
in  the  action  of  debt, 


J. 


.  305, 
of  damages, 


a 
a 

M 
U 
tt 
14 


311,  etseq. 

93 

.      32,45 

.    249 

351 
.    951 

952 
.    953 

954 
455,628 

234 
.    373 

374 
.    376 

377 
.    380 

381 
.    383 

385 
.    385 

387 


Jewish  law  as  to  damages,  .93 

Joinder  of  good  and  bad  counts,        .....  589 

Judex,  office  of  the  under  the  Roman  law,  .  21,  S3, 595 

Judgment,  against  surety,  evidence  against  principal  when,               •  309 

"        when  considered  equivalent  to  payment  and  when  not,  .    313 
M        creditor  may  have  damages  against  party  interfering  with 

his  lien,            ......  530 

M        in  trover,  effect  of,  496 

Jury,  its  origin,           .......  20 

M    power  of,  over  the  subject  of  damages,      .  .  3,  92,  200, 594 

«    called u  Chancellors," 22,200 

"    discretion  of  as  to  interest,                                     .  385 

u    how  far  subject  to  control  of  court,       .            .           .           .  594 


K 

Kaims,  Lord,  cited,  .  .  .  . 

**  "     as  to  consequential  damages, 


I. 


Lading,  bills  of,  damages  on, 
Land,  payment  made  by, 
Leases,  damages  as  to,     . 
tt       rule  as  to  covenants  in, 


3 
64,65 


.    354 

323 

165, 194 

165, 194 
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Pao*. 

Leges  iETHELBiEHn,       .  .  .  .  .  .  .12 

Leasee  and  sub-lessee,  damages  between,      ....  333 

Lex  Aquilia,         .  .  .  .  .  .25, 666 

liability,  when  stands -in  place  of  actual  damage,      106, 229,  230,  31 1,  et  seq. 
Libel,        .  .  .  .  .  .       ■    .  639 

Den,  damages  under,  in  trover,  .....  482 

Limitations,  statute  of,  how  affects  consequential  damages,  104,  107 

"  when  to  be  pleaded,        .... 

Liquidated  damages,         ..... 

M  as  to  interest  and  usury, 

"  general  rules,         .... 

Litis  aestimalio,  what,  ..... 

Locofacti  impraestabilis,  &c,  .  ... 

Louisiana,  code  of,  its  provisions  as  to  damages, 

".       forms  of  action  do  not  exist  in,  .  . 

Lucrum  Cessans^       ...... 

Lunatic,  liable  in  damages  for  acts  of  trespass,    . 


M. 

Malicious  prosecution,  .... 

Mandamus  with  reference  to  nuisances,    . 

Marine  insurance,       ..... 

Marriage,  breach  of  promise  of,  damages  for, 

Market  price  on  day  of  breach  fixes  measure  of  damages, 

"         how  arrived  at,        . 
Massachusetts,  legislation  as  to  forms  of  action, 
Master  and  servant,  damages  as  to, 
Measure  of  damages  defined, 

"  "is  matter  of  law, 

Verger,  of  tort  in  felony, 
Mebldt,  cited,      ...... 

Mesne  profits,  damages  for  in  trespass, 

allowance  for  improvements  in, 

mode  of  recovery  in  New  York, 
Mills,  damages  for  injury  to,  • 

Milldam,         "  «  .... 

Misjoinder  of  counts,  .... 

Mitigation  of  damages  as  to  common  carriers,     . 

as  to  breach  of  promise  of  marriage,     . 

in  trover,    ..... 

replevin,  .... 

actions  against  sheriffs, 
M       of  slander  and  libel, 
u       of  tort,        .  .  .  . 

trespass  to  the  person, 


u 
u 


41 
4C 

tt 

w 
u 
w 

M 


579 

397,  et  seq. 

413 

.    421 

23, 24 

.     199 

208,  note. 

43 

24 

.    465 


Molih^eus,  cited, 


82,  93,  96 

142,  note. 

249 

210,  368 

278 

.    278 

43 

336,  351 

5 

.    201 

471 

.       28 

122 

.    126 

128 

137 

.     138 

682 

.    360 

369 

492,  et  seq. 

603 

.    523 

640 

546,  et  seq. 

.   648,555 

.    297 
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Paqk. 

Mortgagee  may  have  damages  against  party  interfering  with  his  se- 
curity, .  .  .  .  .  .    430 

Motive,  evil,  of  defendant,  when  it  can  be  considered  in  action  on 

contract,  ......  204,  etseq. 

Motive,  evil,  when  in  sales  of  real  estate,  ....    209 


u 


Ne  exeat  bonds,  rale  of  damages  on,  ... 

Neglect  of  agent.    (See  Principal,) 

Negligence  on  both  sides,  effect  on  plaintiff's  right  of  recovery, 
New  York  code  of  procedure,  its  provisions  as  to  damages, 
Nominal  damages,      ..... 

for  illegal  distress, 
trespasses  to  lands, 
for  flowing  lands, 
against  sheriffs,  • 

in  actions  on  contracts, 
in  ejectment,  .  I 

between  principal  and  agent, 
in  suit  for  false  imprisonment, 
in  suits  brought  by  reversioners, 
in  actions  against  sheriffs, 

**        of  slander, 
for  diversion  of  water  courses, 
in  actions  on  patents, 
in  actions  of  trover, 
Notes  (promissory,)  damages  on,  ... 

"  sales  of  and  implied  warranty  on, 

"  payable  in  specific  articles, 

when  treated  as  money, 
implied  warranty  on  sale  of, 
Notice  of  only  one  party  has  no  effect  to  rescind  agreement, 
when  necessary  between  principal  and  agent, 
by  surety  to  principal  of  suit,  effect  of, 
Novation,  definition  of,     . 
Nuisances,  damages  as  to, 

"         rule  in  New  York,      .... 
"         continuing,  .... 


u 
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U 

u 
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420 
.    336 

94,143,468 
42 

46 

49 

48,51 

47,62 

62,53 

63,54 

119 

.    337 

51 

49 

609,  et  seq. 

51 

50 

52 

490 

.    233 

238 

.    239 

314 

.    238 

284 

.     340 

327 

322,  note. 

32, 140 

.     141 

144 


Obligation  or  bond,  form  of, 
Ordeal,  trial  by, 
Oppressive  contracts, 
Owl,  damages  for  finding, 


o. 


392 

19 

213 

213 
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Paoi. 
P. 

Palgrave,  Sir  Francis,  cited,      .  .  .  .  .12 

Parol  proof,  when  admissible  as  to  consideration,       .  .  172 

Part  performance  of  contracts,  damages  in  cases  of,        .  .215,  et  seq. 

Partial  eviction,  damages  on,  .  .171 

u      failure  of  title,       .......    171 

44      loss.    (See  Insurance,)  .  .  .  .251 

Partition,  covenant  to  make,  .  .  *  .193 

Partners,  torts  to,  what  redress  for,    .....  549 

"        damages  recoverable  by  in  suits  against  sheriffs,  .    487 

Patents,  damages  in  suits  for  infringement  of,  counsel  fees  allowed  in,    38,  99 

Payment,  when  agreed  to  be  made  in  specific  articles,     .  .  .    239 

"      made  by  transfer  of  land,     .....         323 

"      after  suit  brought,  whether  allowed  in  damages,  107, 109, 452 

"      of  price  in  advance,  how  far  it  affects  damages,       .  260, 267,  et  seq. 
«  «  «         according  to  Scotch  law,    .  .    275 

u      what  is  as  between  principal  and  surety,      .  313,  et  seq. 

u      by  note  on  bond,  &c.,  ....    314,  et  seq. 

"      by  mortgage,  ......  323 

Penalties,  ........    393 

"      general  rule  as  to,  .  .  .  394,  et  seq.  491 

Penalty  of  bond,  damages  within,  .....    423 

44  tt  beyond,     .....         425 

Performance,  partial,  how  it  affects  the  damages,  .    215,  et  seq. 

Personal  property,  trespass  for,  ....  528,  et  seq. 

Petition  of  right,  does  not  lie  for  damages:  ....    530 

Plea  puis  darrein,        .......  110 

Plea  to  the  damage,  bad  unless,  &c,       ....  *    578 

M    of  Tum-damnificaiuSy        ......  305 

Pleading,  with  reference  to  damages,      .....    574 

Pledges,  misappropriation  of,  .....         365 

Poaching,  bond  against,    •  .  .  .  .  .  .401 

Policy  of  insurance,  trover  for,  .....         490 

Possibility  of  an  injury,  whether  sufficient  to  create  a  claim  for  damages,     48 
Pothieb,  cited,  .......  27 

44        as  to  consequential  damages,    .  .  .  .58 

Practice,  with  reference  to  damages,  .....  580 

Presumptions,  effect  of,  as  evidence,        .....    592 

Pretium  ajfectionis,  ......     65,474 

Price  of  chattels  does  not  fix  value,         .....    287 

Principal  and  surety,  measure  of  damages  as  to,  .  30 

tf  "        actual  loss  must  be  shown,  .  .  304,  306,  321 

M  "       effect  of  notice  of  suit,  .  .  .  327,  et  seq. 

44      and  agent,  damages  as  to,  .....    335 

44        actual  loss  must  be  shown,        .  337 

44        insurance  agent,       ....        338, 339 
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Principal,  liability  of,  for  acta  of  agent, 

M      liability  to  agent, 
Private  property,  compensation  for,  when, 
Privateers,  damages  awarded  against  them, 
Profits,  loss  of,  when  allowed  in  damage, 
in  cases  of  capture, 

collision,    . 
sales, 
u         executory  contracts, 
Promise  of  marriage,  breach  of, 
Promissory  notes  (see  notes,)  damages  on, 
Prospective  damages,  what,  when  allowed, 

«  "         under  continuing  agreements, 

Protest  of  bills  for  non-payment  and  for  non-acceptance, 
Public  wrongs,  no  private  remedy  for  unless  particular  damage, 
Purchaser  of  chattels,  damages  against, 


108, 


Q. 


Quarc  impedii,  damages  in, 
Quiet  enjoyment,  covenant  for, 


R. 


Railway  shares,  damages  for  non-delivery  of, 

M         u      damages  for  non-acceptance  o£ 
Real  actions,  damages  in,  .... 

Real  covenants,  ..... 

Real  estate,  agreement  for  sale  and  purchase  of, 

"       M     damages  on  breach  of,     . 
Receiptors,  damages  in  actions  against,   . 
Recoupment,  ...... 

"  its  original  meaning, 

"  use  of  the  term  in  New  York,  . 

"  in  actions  for  work  and  labor, 

does  not  apply  to  damages  after  suit,    . 
when  in  actions  of  tort, 
Redhibition,  action  of,  in  Louisiana,    . 
Reezchange,  acceptor  not  liable  for, 

"  general  principles, 

Reinsurance,  measure  of  damages  in  actions  on  policies  of, 
Remedy,  election  of,  trover,  trespass,  and  assumpsit, 

«        provided  by  the  common  law  for  every  injury,  • 
Remittitur  of  damages  after  verdict,  . 
Remote  damages.    (See  Consequential  Damages), 
Rent,  apportionment  of,  .  . 

u     when  it  carries  interest,      .  , 

"     recoupment  for,  .... 
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U 


Pao*. 

346 

.     351 

665,  et  seq. 

.      70 

69 

.      70 

71 

.    70 

.    73,364 

210,  368 

233 

102,  et  seq. 

224,  et  seq. 

242,245 

32,141 

280 


.     117 
152,  et  seq. 


.    263 

.  288,285 

.    116 

152 

183-190 

.  183-190 

.    528 

.    39,428 

.    429 

431 

433,  et  seq. 

AAA 

.    551 

296 

.    242 

243 

328, 331 

41,  note,  473 

.      29 

578 

58,  et  seq. 

.  194,214 

.    381 

441 
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Replevin,  damages  in,      . 

damages  recoverable  by  defendant, 
u  u  plaintiff, 

mitigation  of  damages  in,  . 
Rests,  annual,  in  accounts,  when  allowed, 
Rescision  of  contracts, 
Return  of  property  sold  with  warranty,  . 
Reversioners,  damages  to  the  inheritance  of, 
Right  to  begin,     .... 
Roman  law,  general  principles  as  to  damages, 

S. 


u 


« 

(4 

U 

w 
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a 


a 
a 


a 
u 


233, 


Paai. 

.    498 

498 

.    602 

503 

-     883 

280, 291, 296 

.    286 

.    49, 139 

.    580 

23 


Sales  of  chattels,  rule  of  the  civil  law, 
M  w      damages  on,  as  against  vendor, 

u  u      where  price  paid,     . 

«  u      rule  in  New  York, 

u     Pennsylvania, 
**     Connecticut, 
the  Scotch  rule, 
how  value  arrived  at,    . 
in  cases  of  part  performance, 
as  against  purchaser,    . 
where  note  or  bill  given,     . 
with  warranty, 
consequential  damages, 
when  fraud,  right  to  rescind, 
**  "      according  to  modern  civil  law, 

"     of  lands,  damages  against  vendor,  , 
«  u  u  u       vendee, 

"  u      in  cases  of  fraud, 

Satsr,  on  damages,  cited, 
Seduction,  damages  in  action  for, 
Seisin,  covenant  of,     . 
Sequestration,  damages  in, 
Servant,  damages  for  enticing, 

M      damages  for  trespass  to, 
Servi  redemptione,  what, 
Set-off,  at  common  law,  none, 

M      introduced  from  equity, 
Several  damages,  when  to  be  assessed,    . 
Sheep  drowned  in  the  Severn,  damages  for,  . 
Sheriffs  and  other  officers,  actions  against, 

M      bail  of  their  deputies  not  liable  till  sheriffs  are  damnified, 
measure  of  damages,  the  actual  injury  sustained,     . 
discrepancy  between  English  and  American  rule, 
rule  in  Connecticut,        .  •  . 


u 


u 


258 

.    260 

260,  et  seq. 

.    265 

269 

.    268 

276 

.    278 

280 

.    280 

283 

.    286 

291 

.    296 

297 

183, 209 

.  190,209 

558,  et  seq. 

.      3,116 

82,543 

175 

.    503 

648 

.    663 

18 

.    426 

427 

.    584 

22 

506,  et  seq. 

306,  note 

506,  et  seq. 

.    609 

.    618 
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Sheriffs,  rule  of  damages  against,  in  New  York,  . 


«< 


M 


M 


North  Carolina, 
Vermont,     . 
Massachusetts,  &c, 


Slander,  nominal  damages  in, 
Slander, 

44       and  libel, 

"       of  title, 

"       to  vessel, 

u       no  damage  for  words  spoken  after  suit  brought, 
Slaves,  hire  of,  • 

"      damages  for,  in  trover, 
Special  damage,  can  it  be  recovered  in  trover! 

"  "        allegation  in  averment  of,     . 

Specific  performance,  when  suit  at  law  becomes  suit  for, 

«  "is  not  derived  from  the  Roman  law, 

Specific  articles,  when  agreed  on  as  payment, 

"      personal  property,  suits  for  recovery  of, 
Squib,  case  of  the, 
Statutes,  damages  under, 
Stipulated  damages, 
Sttpidatio  duplex, 
Stock,  damages  on  sale  of, 
"      agreements  to  transfer, 
u      calls  upon, 

41      refusal  to  allow  transfer  of, 
Storage,  damages  resulting  from  bad, 
Sub-agents,     . 
Sub-lessee.    (See  Lessee), 

Sureties  for  sheriff  and  other  public  officers,  suits  against, 
Surety  and  principal,  damages  in  actions  between.    (See  Principal) 
u  "  as  to  remoteness  of  damages,  . 

"       judgment  against,  when  evidence  against  principal, 

T. 

Tender,  when  it  can  be  pleaded, 
Texas,  no  forms  of  action  in, 
"  Thereupon,"  effect  of,  as  in  pleading, 
Time,  when  recovery  can  be  had  for, 
Title  bonds,  damages  on, 
Torts  generally,  damages  in, 
Total  loss.    (See  Insurance), 
Touluer,  cited, 
Towns,  actions  against, 
Trade-marks,  damages  for  imitation  o£ 
Transfer  of  stock,  (See  Stock),  damages  for  refusal  to  allow, 
u        of  real  estate,  agreements  for,  and  damages  on  breach  of, 


when  recouped, 


Pavb. 
.     516 
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519 
51 
83,539 
.    539 
541 
92 
102 
.     376 
494 
.    475 
576 
10 
604 
.    239 
497 
67 
564 
.    398 
153 
.    260 
261,  et  seq. 
.    366 
367 
.    451 
353 
.    333 
526 
.     303 
76,334 
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574 

.     531 

188 

.    453 

250 

62,234 

85 

49 

367 
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Treble  damages  by  statute,    . 
Trespass  to  try  titles, 

M       for  mesne  profits,  damages  in, 

*  to  lands,  rule  of  damages  in,    . 
to  persons  and  personal  property,   . 
against  sheriffs, 
to  persona]  property, 
to  person, 

"       to  lands,  nominal  damages  in, 
Trial  by  battle,     .... 
u     jury,  ..... 
u     ordeal,    .... 

*  wager  of  law, 
Troplono  cited,   .... 
Trover,  rule  of  damages  in  the  action  of, 

may  be  sometimes  brought  when  assumpsit,  trespass,  or  repl 

will  lie,    . 
special  damages,  can  it  be  recovered  in  ? 
recoupment  in  case  of  trover  by  pledges, 
value  estimated  at  time  of  trial  or  conversion,    . 
value  estimated  at  time  of  trial  or  at  time  of  conversion, 
where  plaintiff  claims  under  lien, 
as  to  confusion  of  property,        .... 

for  choses  in  action,  ..... 

interest  in,  ...... 

mitigation  of  damages,  .... 

M      effect  of  judgment  in, 
Tunbridge  Wells  Dippers'  case,         .... 

XL 

Unauthorized  suits,  ...... 

Unconscionable  agreements,  ..... 

Unliquidated  demands  do  not  carry  interest, 
damages  not  set  off,      . 
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Paob. 

671 

119 

122 

133 

504 

508 

630 

642 

133 

18 

19 

18 
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598,  note 
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evin 

473 

.    475 

482 

479,  480 

.     481 

482 

.     483 

489 

.     491 

492 

.     496 

48 
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.  650 
213 

.  377 
428 


V. 

Value  of  chattels  not  fixed  by  price, 
M  u        how  computed  in  actions  against  carriers, 

"     with  regard  to  evidence  generally, 
Vendor  of  land,  measure  of  damages  against,         ^ 
Vendee  of  land,  measure  of  damages  against,     . 
Vexatious  suit,  no  recovery  for,  beyond  costs, 
Vindictive  damages.    (See  Exemplary  Damages), 

"  not  to  be  recovered  against  representatives, 

"  nor  by  father,  except  in  seduction,  . 

Viva  Pecunia,  what,  ...... 

42 


M 
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.    287 

359 

.    592 

183, 209 

.     190 

96 

38, 98, 453 
465 
.    464 
15 
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Wager  of  law,  ..... 

Warranty,  covenant  o£    . 
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